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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

HOLMAN, et al., No. C 11-00180 CW (DMR)
Plaintiffs, ORDER ON PLAINTIFFS’ MOTIONS
TO COMPEL
V.

EXPERIAN INFORMATION SOLUTIONS,
INC., et al.,

Defendants.

Before the court are the parties’ joint letters regarding the following discovery disputes:

Plaintiffs’ motion to compel production of documents, responses to interrogatories and depos
testimony concerning matters that Defendant Experian Information Solutions, Inc. (“Experian

claims are protected by the attorney-client privilege and/or attorney work product doctrine [D

60

(1
itior
)

Dcke

No. 157]; (2) Plaintiffs’ motion to compel unredacted versions of documents that contain redgctiol

for non-responsive information [Docket No. 157]; and (3) Plaintiffs’ motion to compel respong
late requests for admissions and interrogatories [Docket No. 154]. The court held a hearing

discovery disputes on June 14, 2012. The court also heard argument on Defendant’s motion

leave to serve discovery on absent class members [Docket No. 156], which will be discussed i

separate order.
Having considered the papers, the relevant legal authority, and the argument of couns
for the reasons stated at the hearing and setlfetttw, the court orders that Plaintiffs’ motion to

compel discovery that is subject to Experian’s claim of attorney-client privilege and/or the wo
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product doctrine is DENIED; Plaintiffs’ motion to compel unredacted versions of documents
containing non-responsive sensitive information is GRANTED; and Plaintiffs’ moticompel
responses to late discovery is GRANTED.
l. MOTION TO COMPEL DISCOVERY SUBJECT TO EXPERIAN’'S PRIVILEGE

AND WORK PRODUCT CLAIMS

A. Plaintiffs’ Discovery Requests

Plaintiffs seek production of documents relaieTalk Tracks” circulated by Experian to i
sales force that contain instructions regarding what to tell subscribers about its policies for
compliance with the Fair Credit Reporting Act (“FCRA”) after the Ninth Circuit issued its first
opinion inPintos v. Pac. Creditors Ass'604 F.3d 792 (9th Cir. 200 ®pinion withdrawn and
supersededb65 F.3d 1106 (9th Cir. 2009)pinion amended and superseded on denial of r&0§
F.3d 665 (9th Cir. 2010). (Ogilvie Decl. Ex. 1, May 16, 2012.) Plaintiffs also seek responses
interrogatories asking Experian to state (a) whether Experian believed at the time of issuing ¢
Talk Track that the law allowed it to wait for the final outcome ofRl¢oscase before it was
required to implement policies and procedures to comply witRittesdecision and (b) the factua
and legal basis for Experian’s contention thataniation of the FCRA was not willful, as well as
the identity of supporting withesses and relewwduments. (Ogilvie Decl. Ex. 2.) Further,
Plaintiffs have noticed a 30(b)(6) deposition apErian designating topics that cover these subjs
matters and have requested a deposition of Ann Sterling, Experian’s in-house counsel. (Ogi
Decl. Exs. 3, 4.)

Experian concedes that Plaintiffs are entitled to discover what actions Experian took o

to take in response Rintos However, Experian objects to discovery into its legal department’

discussions regarding how to comply witintosand why, on the grounds of relevance, attorneyt

client privilege, and the work product doctrine.

B. Relevance

As a threshold matter, Experian objects thextause “willful liability under the FCRA is an
exclusivelyobjectiveinquiry,” Plaintiffs are not entitled to discovery concerning in-house coung

legal research or knowledge about Experian’s obligations to complymtbswhen the decision
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was rendered in 2007. In other words, Experian argues that discovery regarding what Exper,
subjectively thought about FCRA compliance pBsttosis not relevant to the question of whethg
its actions, when viewed objectively, amounteaviiiful behavior. [Docket No. 157 at 4.]
Experian’s argument focuses on the showing required to establish willfulness for purposes of
assessing statutory damages and other remedies pursuant to 15 U.S.C. {However Experian
ignores the fact that the discovery sought by Plaintiffs is relevant for the purposes of establis
Experian’s liability for failure to maintain reasonable procedures pursuant to 15 U.S.C. § 168
15 U.S.C. 8§ 1681e requires credit reporting agencies to maintain reasonable procedur
designed to limit the furnishing of credit reports to the permissible purposes set forth in Sectig
1681b:
Every consumer reporting agency shall maintain reasonable procedures designed to
avoid violations of section 1681c of this title and to limit the furnishing of
consumer reports to the purposes listed under section 1681b of this title. These
procedures shall require that prospective users of the information identify
themselves, certify the purposes for which the information is sought, and certify
that the information will be used for no other purpose. Every consumer reporting
agency shall make a reasonable effort to verify the identity of a new prospective
user and the uses certified by such prospective user prior to furnishing such user a
consumer report. No consumer reporting agency may furnish a consumer report to
any person if it has reasonable grounds for believing that the consumer report will
not be used for a purpose listed in section 1681b of this title.
§ 168le(a). Plaintiffs allege that Experian violated Section 1681e(a) of the FCRA (1) by failir

maintain reasonable procedures designed to limit the furnishing of consumer reports to the p

listed under Section 1681b; (2) by failing to verify the uses certified by Finex prior to furnishing

consumer reports to Finex; and (3) by furnishing consumer reports to Finex when it had reas
grounds for believing that the reports would not be used for a purpose listed in Section 1681k
Compl. 1 28.) Section 1681b permits a credit reporting agency to furnish a consumer report
person whom it has reason to believe “intends to use the information in connection with a cre
transaction involving the consumer on whom the information is to be furnished and involving
extension of credit to, or review or collectiohan account of, the consumer.” § 1681b(a)(3)(A).

Plaintiffs allege that Experian provided credpoes to Finex in violation of section 1681b becau
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“Experian knew that Finex intended to use the Collection Advantage reports to collect debts {hat

were unrelated to any credit transaction involving the consumers.” (Am. Compl. T 29.)
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The FCRA provides different remedies for willful, as opposed to negligent violations. |
Pintos Judge Wilken summarized the relevant remedial provisions of the FCRA:

The FCRA limits the purposes for which consumer reporting agencies may disclose
credit reports, 15 U.S.C. § 1681b, and requires such agencies to “maintain
reasonable procedures” that prevent disclosure in the absence of a permissible
purposejd. 8 1681e. Violations of these requirements may be willful or negligent.
Comparel5 U.S.C. § 1681with id. 8§ 16810. For willful violations, prevailing
consumers may recover actual or statutory damages, punitive damages and
reasonable attorneys’ fees. 15 U.S.C. § 1681n(a). In contrast, for negligent
violations, a consumer may recover only actual damages and reasonable attorneys’
fees.ld. § 16810(a).

Pintos No. 03-5471 CW, 2011 WL 1399292, at *3 (N.D. Cal. Apr. 13, 2011) (not reported in R.

Supp. 2d).
Experian contends that the discovery Plains#gk is not relevant because the discussiol
by Experian’s legal department about how to comply Rititosdo not bear on whether Experian
willfully violated the FCRA, lecause willful liability is determined by an objective standard.
[Docket. No. 157 at 18.] I8afeco Insurance Company of America v. BoBl U.S. 47 (2007), the
Supreme Court held that courts must assess willful violations of the FCRA pursuant to sectio
1681n for recklessness under “an objective standard: action entailing ‘an unjustifiably high rig
harm that is either known or so obvious that it should be knowd. at 68 (quoting=armer v.
Brennan 511 U.S. 825, 836 (1994)). “Thus, a company subject to FCRA does not act in reck

disregard of it unless the action is not only aatioin under a reasonable reading of the statute’s
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terms, but shows that the company ran a risk of violating the law substantially greater than the ris

associated with a reading that was merely careldds&t 69.

While a court must apply an objective standard to determine the willfulness of an alleged

FCRA violation pursuant to section 168B8afecadoes not foreclose all discovery into Experian’s

responses tBintos Plaintiffs have alleged that Experian failed to maintain reasonable proced
in compliance with section 1681e. As the Third Circuit has recognized, “the reasonableness
credit reporting agency’s procedures is ‘normally a question for trial unless the reasonablene
unreasonableness of the procedures is beyond questortéz v. Trans Union, LLG17 F.3d

688, 709 (3d Cir. 2010) (quotirigarver v. Experian Info. Solution390 F.3d 969, 971 (7th Cir.
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2004)). The issue of whether Experian failed to follow reasonable procedures may include what
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Experian did in response Rintos and why. For this reason, the court rejects Experian’s thres}
objection that the discovery in question is irrelevant.

C. Privilege

Experian argues that even if the discovery is relevant, responsive information is proteq

from discovery by the attorney-client privilegedawork product doctrine. Plaintiffs contend that

nold

ted

the documents and testimony at issue are not protected by the attorney-client privilege or wo

rk

product doctrine on three grounds: (1) Experian waived the privilege and/or work product proftect

by placing the privileged matters in controversy; (2) the privilege does not attach to documen
regarding Experian’s businedecisions, rather than documents that were prepared primarily to
legal advice; and (3) Experian waived the attorney-client privilege by failing to provide a time
complete privilege log.
1. Implicit Waiver

First, Plaintiffs argue that Experian has implicitly waived the attorney-client privilege: “
contending that its failure to alter its procedures in 2007 was, at most, a negligent violation,
Experian has tendered the issue and thus waived the privilege.” [Docket No. 157 at 7.] EXxp4
responds that it cannot be deemed to have implicitly waived its attorney-client privilege by dg
allegations of willful violation®f the FCRA. [Docket No. 157 at 11.]

Under Ninth Circuit authority,

an implied waiver of the attorney-client privileae occurs when (1) the party asserts

the privilege as a result of some affirmative act, such as filina suit; (2) through this

affirmative act, the asserting party puts the privileged information at issue; and (3)

allowing the privilege would deny the opposing party access to information vital to

its defense.
Home Indem. Co. v. Lane Powell Moss & MilléB F.3d 1322, 1326 (9th Cir. 1995) (citation
omitted). “[A]n overarching consideration is whether allowing the privilege to protect against
disclosure of the information would treanifestly unfair’ to the opposing partyIt. (citation
omitted).

Here, Plaintiffs contend that they need discovery related to the research and discussig

led to the “Talk Tracks” that Experian circulated after the Ninth Circuit panel issueihtits

opinion in 2007; those “Talk Tracks” instructed the Experian sales force to tell subscribers thg
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Experian would notify them about compliancdiges “after the outcome of the court’s final

review.” [Docket No. 157 at 2 (quotation marks omitted).] Plaintiffs contend that they need tlis
discovery because Experian has indicated its intecall a rebuttal expert who will testify that its
actions, including its delayed respons@iotos may have been negligent but were not willful.

[Docket No. 157 at 3.] Plaintiffs argue that Expa has waived the attorney-client privilege by

contending that its violation was negligent, not willful, “because it reasonably thought it could|wai

until the [Pintod decision became final,” such that Plaintiffs “should be allowed the discovery to
show that it knew its course of action would violate the law.” [Docket No. 157 at 7.]

In Claffey v. River Oaks Hyundai86 F. Supp. 2d 776 (N.D. lll. 2007), the district court
rejected a similar waiver argument by plaintiffs who alleged that an automobile financing
corporation and car dealers violated tl&RA by accessing or using the plaintiffs’ credit
information without their permission and without any other legal basis:

The attorney-client privilege may be waived “when the client asserts claims or
defenses that put his attorneys' advice at issue in the litiga@Gancia v. Zenith
Electronics Corp 58 F.3d 1171, 1175 n.1 (7th Cir. 1995). [Defendant] COAF has
not waived the privilege, however, merely by asserting that it did not willfully
violate the statute. Among other reasons, willfulness is not a “defense”-even though
COAF incorrectly pled it as such. Rather, it is part of what a plaintiff has to prove
to recover damageSee Wantz v. Experian Info. Solutio886 F.3d 829, 834 (7th

Cir. 2004) (affirming denial of “willfulnes” damages on the ground that plaintiff
was unable to prove willfulness). The plaintiffs have offered no authority for the
proposition that they can force a waiver of COAF's attorney-client privilege simply
by injecting the issue of willfulness into the case, or that COAF has waived the
privilege simply by denying the plaintiffs' willfulness allegation. Indeed, to waive
the attorney-client privilege, “a defendant must do more than merely deny a
plaintiff's allegations. The holder [of tipeivilege] must inject a new factual or

legal issue into the casel’orenz v. Valley Forge Ins. C&15 F.2d 1095, 1098

(7th Cir. 1987).

The fact that COAF's state of mind theoretically might have been affected by advice
of legal counsel does not put the privilege in issue, unless COAF uses advice by
counsel to support its denial of willfulness.

Claffey, 486 F. Supp. 2d at 778 (second brackets in original) (emphasis removed). Similarly, here

Experian’s mere denial of willfulness does not effect an implied waiver of its attorney-client

privilege. Moreover, as Plaintiffs acknowledge, Experian has disclaimed any reliance on an gdvic

of counsel defense. [Docket No. 157 at @ff Chevron Corp. v. Pennzoil C874 F.2d 1156,
1162-63 (9th Cir. 1992) (holding that “to the extent that Pennzoil claims that its tax position is
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reasonable because it was based on advice of counsel, Pennzoil puts at issue the tax advice
received” and thereby implicitly waived attorney-client privilege).

During oral argument, Experian unequivocally stated to the court that it will not rely on
advice of counsel defense for any purpose in this case. Experian further represented that ex
witness testimony would be confined to industry practices in the context of the oRgtiDg)
litigation, and would not be offered on the question of what Experian’s lawyers did or what a
reasonable lawyer would have done. Based oretteggesentations, the court finds that Experial
has not placed attorney advice at issue and that there is no implied waiver of the attorney-cli
privilege.

2. Talk Tracks
Plaintiffs contend that because Ms. Sterlinggared the Talk Tracks for circulation to nor

legal sales staff about how Experian would respond t@ititesruling, her decisions about

it

an

pert

Experian’s compliance procedures were business -- not legal -- decisions, so that all her drafts al

communications relating to those decisions sthénal discoverable. [Docket No. 157 at 8.]

Experian does not dispute Plaintiffs’ argument that the attorney-client privilege only attaches
confidential communications made primarily for the purpose of seeking or giving legal advice
Experian points out, however, that it has never claimed that the Talk Tracks are privileged. |

No. 157 at 12.] Experian further concedes thabes not object to a deposition of Ms. Sterling tq

confirm that she authored the Talk Tracks and that they constituted the policy of the company.

Plaintiffs do not appear to argue that the attorney-client privilege would not attach to the lega
advice underlying the Talk Tracks. In light of Experian’s representations that it would excludg
advice of counsel from the scope of its defettse privilege is not waived, and Plaintiffs may not
conduct discovery on Ms. Sterling’s legal rationale for drafting the Talk Tracks.
3. Privilege Logs

Plaintiffs contend that Experian waived its attorney-client privilege by failing to provide
timely privilege log. Taking into account the factors articulate8urington Northern & Santa Fe
Railway Company v. United States Disttrict Court for the District of Monté0a F.3d 1142, 1149

(9th Cir. 2005), the court determines that Experian timely objected to Plaintiffs’ discovery req
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that the parties were engaged in efforts to narrow Plaintiffs’ discovery requests; that Experiar

engaged in ongoing document review resulting in review of over 115,000 pages of documents;

the parties were engaged in a genuine dispute about the scope of discovery; and that Experi
not needlessly delay in providing a privilegg! [Docket No. 157 at 13-14.] Having reviewed
Experian’s privilege log, the court determines that it is sufficiently detailed to evaluate the pri
claims. BeeDocket No. 139.] Having conducted a “holistic reasonableness analysis” of Exp§g
privilege assertion und@&urlington, the court finds that Experian did not waive the attorney-clie
privilege.
Il. REDACTION OF NON-RESPONSIVE INFORMATION
Plaintiffs object to Experian’s redaction mdn-privileged information that it contends is n(
responsive to Plaintiffs’ discovery requests. Experian argued that the redactions were made
protect highly sensitive business information. As the court stated at the hearing, any confide
financial or proprietary business information ifisiently protected by the procedures set forth iy
the protective order entered in this casEhe court ordered Experian to produce unredacted
versions of the non-privileged documents and to provide a revised redaction log within 30 da
the hearing.

. MOTION TO COMPEL RESPONSES TO LATE DISCOVERY REQUESTS

ileg
rian

nt

/S 0

Plaintiffs move to compel responses to its second set of requests for admissions and fourt

set of interrogatories, which seek discovery related to class members who either asked to haye tl

vehicles towed or had judgment taken against them on the towing charges that Finex was atiemg

to collect. Experian objects to these requests on the ground that the responses were due thr

after the discovery cut-off, which Plaintiffs admit were caused by counsel’s miscalculation.
As the court held at the hearing on the parties’ discovery disputes, the court finds goo

to permit late discovery here. The three-day delay caused by counsel’s inadvertence is brief

not cause undue prejudice, the parties were engaged in robust discovery, and the discovery

! At the hearing, the parties agreed to make a stipulated request to modify the protecti
to provide for the destruction of covered documents after the completion of the case.
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by Plaintiffs is relevant, targeted, and specific in attempting to narrow the evidentiary issues
concerning the class list.

The parties were ordered to complete the subject discovery within 90 days of the hear
were instructed to meet and confer if any further extension of time became necessary.

IT 1S SO ORDERED.

Dated: June 27, 2012

ng



