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Hd Healthcare Operating, Inc. et al Doc

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

CARLITO MENDOZA, Case No.: 11-cv-00666-YiS

ORDER GRANTING DEFENDANTS’ M OTION

Plaintiff, FOR SUMMARY JUDGMENT

VS.

KINDRED HEALTHCARE OPERATING,
INC., et al.,

Defendants.

Plaintiff Carlito Mendoza bringthis employment discrimirti@n, retaliation, and harassment

action against Defendants Kindrel@althcare Operating, Inc., kdred Hospitals West, LLC, and
Kindred Nursing Centers West, LL(Collectively, “Defendants”).Plaintiff alleges seven claims
against Defendants: (1) discriminatibased on national origin (Title N (2) retaliation (Title VII);
(3) harassment (Title VII); (Aiolation of 42 U.S.C. sectioh981; (5) discrimination based on
national origin (Califonia Fair Employment and Housing A¢FEHA”)); (6) retaliation (FEHA);
and (9) bic] harassment (FEHA). (Dkt. No. 1 (“Compl.”).)

Defendants filed a Motion for Summary Judent or, in the Alternative, Summary

Adjudication on April 10, 2012. (DkNo. 33 (“Motion” or “Mot.”); see alsdkt. Nos. 34-41.) Th

D

Motion is made as to all clainadleged by Plaintiff and as to Pdiiff's claim for punitive damages.

55

On April 24, 2012, Plaintiff filed his Opposition to féedants’ Motion for Summary Judgment, o, in

the Alternative, Summary AdjudicatiorfDkt. No. 42 (“Opposition” or “Opp.”")see alsdkt. Nos.

43-45, 47 & 52-53.) Defendants filed their Replpupport of their Motiorior Summary Judgmept
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on May 1, 2012. (Dkt. No. 48 (“Reply”$ee alsdkt. Nos. 49-50.) On May 15, 2012, the Cour
held oral argument on DefendahMotion. (Dkt. No. 54.)

Having carefully considered the papers submisied the pleadings in this action, and for
reasons set forth below, the Court her@®RanTs Defendants’ Motion for Summary Judgment.
l. FACTUAL AND PROCEDUR AL BACKGROUND

Plaintiff works at the Tunnell Center for Rabilitation and Healttare (“Tunnell”) in San
Francisco as a Certified Nungj Assistant (‘CNA”). (Dkt. . 34, Declaration of D. Gregory
Valenza in Support of Defendants’ Motion forr@mary Judgment, Ex. A (Videotaped Depositiof
Carlito Mendoza (“Mendoza Dep.”)) 13:25-14:2Kjndred Nursing Centers West, LLC operate
Tunnell and is Plaintiff’'s only empyer. Kindred Healthcare Opéiray, Inc. and Kindred Hospitals
West, LLC are related, but separaatities from Kindred NursinGenters West, LLC. (Dkt. No. 3
Declaration of Jeremy Ballaid Support of Defendants’ Math for Summary Judgment 1 3-5.)
Plaintiff has been employed continuously ahifiell since 2002. Muriel Han is the Executive
Director of Tunnell and has held that positiomcg March 17, 2010. (Dkt. No. 35, Declaration of
Muriel Han in Support of Defendants’ MotionrfSummary Judgment (“Han Decl.”) 111 2-3.) Sh
manages Tunnell’s day-to-day operations iaritb highest ranking administratoid. 1 3—4.

As a CNA, Plaintiff assists patients wittethdaily living needs, including, for example,
transferring patients from their bedeeding and bathing, assistingth with maintaining their rang
of motion, ensuring patients are peoly turned and lifted, and makisgire they are clean and not
risk of infection. Mendoza Dep. 21:15-22:15 &PB-23. CNAs receive “in-service” training on
subjects including transferriftgrning patients, chartingnd reporting patient abuséd. 26:24—
27:13, 27:21-28:1 & 43:10-15.

In November 2009, a Tunnell patient complaitieat a CNA had slapped her in the face.
(Dkt. No. 37, Declaration of Cherry BautistaSupport of Defendants’ Motion for Summary
Judgment (“Bautista Decl.”) 1 4.) Cherry Bautidtannell’s Assistant Direct of Nursing Services
participated in the investigatiaf the incident, including interwaing Plaintiff and the supervising
nurse on dutyld. T 4. In the course of its investigatiorynhell suspected Plaifftin this incident

because he was on duty at the time of the allegedent and took care ofélcomplaining patient.
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Id. T 4. Plaintiff was suspended during thneestigation into the allegationsd. | 4;seeMendoza
Dep. 76:19-23, 77:8-16 & 77:25-78:6. Following its investigation, Tunnell was unable to
substantiate the allegatis because nobody witnessed the atlegjmuse. Bautista Decl. | 4.

Within four months later (prior to March 201®laintiff was accused of patient neglect in
another incident. Mendoza Dep. 78:7-81:3. Sjoatly, a fellow CNA who worked on the same
shift as Plaintiff accused him of neglecting to change a patigntTunnell investigated that
accusation, during which it suspended Plaifitiffapproximately two or three daykd. Again, the
incident was not substantiateldl. The slapping and patient neglactusations both occurred prig
to when Han became Executive Director of Tunnell. Mendoza Dep. 80:19-22 & 81:16-18; H
1M3&5.

On July 28, 2010, a patient’s wife reported tonHaat one or two weeks prior, a CNA had
handled her husband in a rough manner. Han Bedel. Han immediately began an investigatio
which included interviewing the patient’s wjfthe patient's daughteand Tunnell staffid. Han me
with Plaintiff and two other CNAw/ho regularly worked on the saad floor during the shift in whi
the patient’s wife claimed the abuse occurrell.{ 15; Mendoza Dep. 39:20-40:7. Han request
their consent to be photographed so that the patient’s wife could identify who had handled heg
husband roughly. Han Decl. § 15; Mendoza Dep. 40:13F24.CNAs stated they did not want tf
pictures to be taken, but agresmlthey could return to work. Mendoza Dep. 40:13-24. They a
to use their union steward’s celone to take the picturefd. 48:2—-9. Plaintiff was informed that
the wife had selected him frotine photographs as the person wlad treated her husband in a ro

manner.Id. 40:8-12, 41:4-14 & 48:10-16. Plaintiff denied thife’s complaint, which he later
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memorialized. Mendoza Dep. 33:8—-36:8 & Ex. 2 to Mendoza Dep. Prior to the incident in July 20

Plaintiff did not have any problemgth the patient, the wife, or heaughter and he believed that
was the wife’s favorite CNA. Mendoza Dep. 36:18-21, 41:20-25 & 42:5-8. He also did not
any problems with Muriel Han before this incidefd. 38:24-39:1.

On the same day that the complaint was n{ddby 28), Tunnell suspended Plaintiff pendi
investigation into the allegations. Haed. 1 17; Mendoza Dep. 32:14-18 & 33:8-34:1. On or
about August 9, 2010, Han terminated Plaintiéfsployment. Han Decl.  19; Mendoza Dep. 44
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10. Han based her decision, in part, on the pasievife withessing the indent, her belief that the

allegations were substantiated, and that variaumell policies prohibited the mistreatment of

patients. Han Decl. 1 19. Han also learned hendoza had abuse allegations made against him

before. Id. 1 18-19seeBautista Decl. 1 4. Tunnell has terminated other employees for

substantiated patient abuse during Plaintiff's employment, including other Filipinos and at legst or

non-Filipino (Latina). Mendoza Dep. 88:20-89:6. In addition, Tunnell has suspended a num

employees upon allegations of abuse during Himiare, since March 20. Han Decl. { 20.

On or about August 12, 2012, Tunnell offereddimstate Plaintiff's employment. Mendoza

Dep. 45:25-46:13; Dkt. No. 36, Declaoat of Shirley Faller in 8pport of Defendants’ Motion for
Summary Judgment (“Faller Dedl §f 5-6. As conditions of hisinstatement, Tunnell reassigne

Mendoza from his 3:00 p.m. to 11:00m.(“swing”) shift to the day sft so that more people woul

be around to support and supervise htendoza Dep. 17:12-22, 49:6-16 & 65:24—-66:4; Faller

Decl. § 6. He was informed that any furthecusations from patients would mean immediate
termination. He completed in-s#ce training regarding abuse adealing with difficult patients.
Mendoza Dep. 64:21-25. Plaintiff agreed to these ntandaonditions so that he could return tg
work. 1d. 49:17-25. Han approved Mendoza’s reinstaterase¢d, in part, on his acceptance of

conditions of his reinstatement. Han Decl. | 22.
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Plaintiff bases his claims on the events in &ang August 2010. He alleges that he has been

subjected to a continuing pattevhunlawful discriminatory employnm practices which include:

a false accusation of patient abuse in July 201Gqb)inued threats of termination of employme

(c) termination of employment on August 9, 201@emivhich he was reinstated on August 12; (d

denial of employment; (e) denial of pay; (fjmeval from the swing sHiin August 2010 without

cause or justification; and (gpntinuing harassment. (Dkt. N&3, Declaration of Carlito Mendoza

in Support of his Opposition to Defendants’ Motion for Summary Judg(fdenhdoza Declaration

or “Mendoza Decl.”) § 6)seeCompl. 6. He further claims that his similarly-situated non-Filip

coworkers are not subjected to the actionsamdiuct that he is, including management personnel

refusing to speak or be cordial to him. MendoezID 6. Plaintiff argueis his Opposition that H

orchestrated an “unprecedentedtgran of over scrutiny and heighthcriticism” against him. Opp.

a)
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at 6-7. Han is the only persorattPlaintiff believes has disaninated against him. Mendoza Dep.

55:8-15.

Plaintiff filed a Charge of Discriminain with the Equal Employment Opportunity
Commission in October 2010 (“EEOC &fge”), and received a Notice Bfght to Sue in Novembg
2010. Mendoza Dep. 85:15-25 & Ex. 9 to Mendoza Dep.

. DISCUSSION
A. Legal Standard for Motion for Summary Judgment Under Fed. R. Civ. P. 56

Summary judgment is appropriatden there is no genuine dispus to any material fact 3

the moving party is entitled to judgment as a maitéaw. Fed. R. Civ. P. 56(a). A party seeking

summary judgment bears the inlittairden of informing the court @he basis for its motion, and of
identifying those portions of th@eadings, depositions, discovergpenses, and affidavits that
demonstrate the absence of a geaussue of material facCelotex Corp. v. Catretd77 U.S. 317,
323 (1986). Material facts@athose that might affette outcome of the casé@nderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). The “mere existencsooiealleged factual dispute betwe
the parties will not defeat astherwise properly supported tran for summary judgment; the
requirement is that there be genuineissue oimaterialfact.” Id. at 247-48 (dispute as to a mate
fact is “genuine” if there is sufficient evidence Boreasonable jury to return a verdict for the nor
moving party).

Where the moving party will have the burderpadof at trial, it must affirmatively

demonstrate that no reasonatbiler of fact could find othethan for the moving partySoremekun V.

Thrifty Payless, In¢.509 F.3d 978, 984 (9th Cir. 2007). On an issue where the non-moving p4
bear the burden of proof at trifthe moving party can prevail merddy pointing out to the district
court that there is an albrs® of evidence to suppdhte non-moving party’s caséd. If the moving
party meets its initial burden, tlpposing party must then set oupésific facts” showing a genuit
issue for trial in order to defeat the motidd. (quotingAnderson477 U.S. at 250). The opposing
party’s evidence must be more than “merely cite” but must be fgnificantly probative.” Id. at
249-50. Further, that party may not rest upon rakbegations or denials of the adverse party’s

evidence, but instead must produce admissiblesacigl that shows thereagyenuine issue of
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material fact for trial.Nissan Fire & Marine InsCo. v. Fritz Cos., In¢210 F.3d 1099, 1102-03 ({
Cir. 2000);Nelson v. Pima Cmty. College Dj€23 F.3d 1075, 1081-1082 (9th Cir. 1996) (“mere
allegation and speculation do rweate a factual dispute’Arpin v. Santa Clara Valley Transp.
Agency 261 F.3d 912, 922 (9th Cir. 2001) (“conclusatggations unsupportdry factual data are
insufficient to defeat [defend#s’] summary judgment motion”).

When deciding a summary judgment motion, a cowst view the evidere in the light mos
favorable to the non-moving party and drdiywstifiable inferertes in its favor.Anderson477 U.S
at 255;Hunt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). However, in determining
whether to grant or deny summary juaggnt, it is not a court’s task “to scour the record in searcl
genuine issue of triable factKeenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996) (internal
guotations omitted). Rather, a court is entitietrely on the nonmovingarty to identify with
reasonable particularity the evidernhat precludes summary judgmengee id. Carmen v. San

Francisco Unified Sch. Dist237 F.3d 1026, 1031 (9th Cir. 2001 fe district court need not

examine the entire file for evidence establishingraugee issue of fact, where the evidence is not

forth in the opposing papers with adequate refegs so that it could conveniently be found.”)

B. Motion for Summary Judgment By Defendants Kindred Healthcare Operating,
Inc. and Kindred Hospitals West, LLC

Defendants assert that Kindred Nursing Cen®est, LLC operates Taell, where Plaintiff
works, and that this entity isétonly entity that can be deemkintiff's “employer” under Title VI
and FEHA. Mot. at 10; Reply 8t Kindred Healthcare Operatirigc. and Kindred Hospitals We{
LLC are separate corporations ddefendants seek dismissal of theitees. Mot. at 10. Plaintiff
does not dispute this and dismisses these twiesrfrom this action. Opp. at 10 & 13.

For these reasons, the CoBRANTS the Motion for Summary Judgment as to Defendant]
Kindred Healthcare Operating, Iremd Kindred Hospitals West, LLC almdsmISSES them from this
action. Because there is only one remaining padying for summary judgmenthe Court will refg

to Kindred Nursing Centers West, LLC throughowt thst of this Ordeais “Defendant.”
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C. Motion for Summary Judgment by Kindred Nursing Centers West, LLC

1. Evidentiary Issues
a. Whether Plaintiff's Declaration Was Translated and Authenticatec
Defendant contends that the Mend@elaration is inadmissible based on
Fed. R. Evid. 602, 604 & 901(a) to the extent that & wanslated for him. Reply at 2. Defendar
notes that Plaintiff required a translator at his deposition, but thdedbliaration is wtten in English
and contains strong indications thtavas written by a third partyld. Defendant asserts that witn
testimony translated from a foreign language withpoper authentication isadmissible and mus
be excluded in consaling this Motion. Id.

At the hearing on this Motion, the Court adk&laintiff's counsel about the issue of a
translator. Counsel stated tiix#fendant had offered to providd agalog translatoat Plaintiff's
deposition and that Plaintiff accepted this offecdnese he had concerns regarding the depositio
environment and felt more comfortable having oneethé&ounsel further std that Plaintiff does
speak and read English “well” and that bad and understood histiea declaration.

The Court is satisfied with counsel’s exphtion regarding theendoza Declaration and
overrules the objection thereto. T@eurt further notes that thaeclaration is Plaintiff's only

evidence submitted in opposition to summary judgrieBut, as discussed below, even consider

! The Court struck Plaintiff's Objections to EvidenineSupport of his Opposition to Defendants’ Motion fq
Summary Judgment (Dkt. No. 46) for failure to complth Civ. L.R. 7-3, which requires that “evidentiary
and procedural objections to [a] motion must be capthiwithin [a] brief or memorandum.” (Dkt. No. 51.
Notwithstanding the foregoing, the Court oolynsiders admissible, relevant evidence.

2 Plaintiff does not rely on any of his deposition testimaniiis Opposition, Response to Defendants’ Sef
Statement of Undisputed Facts in Support ofrRiliiis Opposition (Dkt. No45 (“Responsive Separate
Statement”)), or Amended Separatat8ment of Undisputed Facts in Support of Plaintiff's Opposition (O

—

2SS

t

-

ing

=

arate

kt.

No. 52 (“Plaintiff’'s Separate Statement”)). He did not attach exhibits to his declaration, or rely upon any

written discovery or deposition testimony of any third party witnesses. The Court further notes that P
Responsive Separate Statement iswitl incorrect citations to the MendoBeeclaration. While the failure
give proper citations to evidence in opposition to a sumijuagment may result in exclusion of the evide
the Court elects not to do so, particularly becausePitamtiff’'s only evidence in opposing the MotioBee
Orr v. Bank of America, NT & S&85 F.3d 764, 774-75 (9th Cir. 2002) (“The efficient management of
judicial business mandates that parties submit evidexsp®nsibly. . . . [W]hen a party relies on depositio
testimony in a summary judgment motion without citingage and line numbers, the trial court may in it
discretion exclude the evidence.”). The Court has, asthmsild, attempted to locate the correct citations
Plaintiff’'s supporting documents.
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the Mendoza Declaration as admissiblelerce, Plaintiff's claims fail.

To the extent that Defendant has objected &nkff's counsel’s “arguments” as attemptin
create disputed facts (Reply at 3), the Court adliiress the sufficiency of Plaintiff's evidence an
whether disputed material facts exisitganalysis of the claims below.

b. Whether the Mendoza Declaraion Is a Sham Declaration
Having decided that it will considéne Mendoza Declaration as admissiblg

evidence, the Court must address Defendant’stams¢hat Plaintiff inproperly contradicts his

deposition testimony in an attempt to create dispwetsf Reply at 2. “Thgeneral rule in the Ninth

Circuit is that a party cmot create an issue of fact by andsfrit contradicting his prior depositior]
testimony.” Nelson v. City of Davj$71 F.3d 924, 927 (9th Cir. 2009) (quotikgnnedy v. Allied
Mutual Ins. Cq,.952 F.2d 262, 266 (9th Cir. 1991)). Thide, known as the “sham affidavit” rule,

y to

prohibits a party from creating a genuine issue of material fact by submitting a contradictory affida

“without sufficient explanatn for the contradiction.’'Martinez v. Marin Sanitary Servic849 F.
Supp. 2d 1234, 1242 (N.D. Cal. 2004) (citRgdobenko v. Automated Equip. (520 F.2d 540, 54
(9th Cir. 1995))Nelson 571 F.3d at 928 (a party canmoeate a “dispute withimselfto defeat
summary judgment”). However,ighrule does not preclude then-moving party from elaborating
upon, explaining, or clarifying prior testimony, nor dogsrdvide a basis to elude an affidavit dug
to “minor inconsistencies that result fromtaonest discrepancy, a misélor newly discovered
evidence.”Nelson 571 F.3d at 928 (internal citations omittedYhile “[s]ham affidavits may be
disregarded in summary judgment proceedingatk v. Trans World Airlines, Ind854 F. Supp. 65
660 (N.D. Cal. 1994)), a court muestercise caution in applyingisitrule and make a factual
determination that the contradiction was actually a “shayelqon 571 F.3d at 92&Ram v. Infinity
Select Ins.807 F. Supp. 2d 843, 855 (N.D. Cal. 2011)).

Although Defendant states tHalaintiff contradicts his priodeposition testimony, Defendant

has not identified the precise contradictions for the Court. But the Court has, in reviewing thg

and Plaintiff’'s deposition transcript excerpts aedldration, observed thBtaintiff does appear to

contradict himself in a number of ways in an attempt to create a factual dispute. The Court Wi

14
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address specific contradiction$ias observed as it analyzes évedence and claims below.

2. Discrimination Based on National Orign Under Title VII and FEHA (First
and Fifth Claims)

Defendant contends that Ri&iff has no direct evidence discriminatory intent and

cannot establish discrimination by indirect evidemecause he cannot show there was an adve

Se

employment action or that similarly-situated nahpihos were treated more favorably. Mot. at 10—

12. In addition, Defendant sets forth legitimate, d@triminatory reasons fvarious actions taken

(or alleged to have been takegainst Plaintiff. Mot. at 15-18Specifically, Defendant provides
explanations for Plaintiff’'s sugmsion, termination, move to tday shift, overtime, and vacation

accrual. Id.

“Whatever the employer’s decisionmaking procesdisparate treatment claim cannot sug¢ceec

unless the employee’s protected trait actualidyed a role in that process and habkterminative

influenceon the outcome.’Hazen Paper Co. v. BigginsQ7 U.S. 604, 610 (1993) (emphasis

supplied). In general, discrimination can be dihed in either of two ways—nby direct evidence or

by indirect evidenceLowe v. City of Monrovia775 F.2d 998, 1009 (9th Cir. 198%)irect evidenc

is that which, if believed, proves the fattdiscriminatory anims “without inference or

presumption.”Godwin v. Hunt Wesson Ind.50 F.3d 1217, 1221 (9th Cir. 1998) (internal citatio

omitted).

A plaintiff may prove discriminigon by using indirect, or circumstantial evidence, under
three-stage burden-shiftifigamework laid out irMcDonnell Douglas Corp. v. Gregdl1 U.S. 792
802-04, 807 (1973). Using the principles outlineMcDonnell Douglasa plaintiff must first

1%

>

S

the

establish a prima facie case of disparate treatment discriminatitmowyng that: (1) he belongs tq a

protected class; (2) he was performing her jols&atiorily (or was qualified for a position for whi

he applied); (3) he was subjectaon adverse employment action; gayisimilarly situated individugls

outside of his protected clas®re treated more favorabl{Chuang v. University of Cal. Davis, Bd

Trustees225 F.3d 1115, 1123 (9th Cir. 200Qpleman v. Quaker Oats C@32 F.3d 1271, 1281

ch
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(9th Cir. 2000)see Aragon v. Republic Silver State Disposal @2 F.3d 654, 658 (9th Cir. 200%).

Employees “are similarly situated when they have similar jobs and display similar condastie
v. County of Los Angele349 F.3d 634, 641 (9th Cir. 2003).

If a plaintiff succeeds in establishing a prima éacase, the burden of production shifts to
defendant to articulate a legitireahon-discriminatory reason fthre adverse employment action.
the defendant does so, the plaintiff must dematesthat the defendantsticulated reason is a
pretext for unlawful discrimination “by either dutly persuading the court that a discriminatory
reason more likely motivated the employer oriiedily by showing that the employer’s proffered
explanation is unwdiny of credence.”Aragon 292 F.3d at 658-59 (interngliotations and citation
omitted);Godwin 150 F.3d at 1220. To establish pretext, very little direct egglehdiscriminator
motive is required, but if circumstantial evidencefigered, such evidence has to be “specific” an
“substantial.” Id. at 1222, Cornwell v. Electra Central Credit Uniod39 F.3d 1018, 1028 n.6 (9th
Cir. 2006) (merely denying the credibility offdadant’s proffered reason for the challenged
employment action or relying solebfaintiff's subjective beliefs @it the action was unnecessary i
insufficient to show pretext)Vallis v. J.R. Simplot Co26 F.3d 885, 890 (9th Cir. 1994) (“a plain
cannot defeat summary judgmeimply by making out a prima faccase” to show pretext or
“denying the credibility of the [defendant’s] witnesses”) (internal citations omitted) (alteration
original).

a. Prima Facie Case of Discrimination

Plaintiff asserts that he has met grama face elements for discrimination
because he has direct evidence that he was setbjieca “continuing pattern of hostility” to which
similarly-situated, non-Filipino employees have beéen subjected. Opp. at 14. He claims that
Tunnell has not wrongfully terminated other non-Filipiemployees after false charges of abuse

have non-Filipino employees been subjected to dtieg and unfavorableonduct” in the form of

® The same burden-shifting analysis is applied in FEHA caBes.v. Bechtel Nat'l, Inc24 Cal.4th 317, 354
55 (2000);Bradley v. Harcourt, Brace & Cp104 F.3d 267, 270 (9th Cir. 1996California courts also look
federal anti-discrimination law as an aidriterpreting analogous state law provisio®@uz 24 Cal. 4th at 35
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having seniority and vacation timeken away following reinstatement being transferred to the d
shift, depriving them of “differetnal pay and opportunity for overtimeld. at 14-15. Moreover,
these employees do not have management personmg]] ‘speaking” to thenor closely scrutinizin
their work without justification.Id.

Although Plaintiff characterizes$ievidence as “direct eviderige discrimination, these ar
conclusory allegations amwbt specific factsvhich, even drawing all infenees in Plaintiff's favor,
prove discriminatory animus “without [requiring further] inference or presumptiGodwin 150
F.3d at 1221. Plaintiff's “evidence” of discrimiian lacks foundation and is nothing more than
speculation that discrimination witkspect to others similarly-sit@at has occurred. Importantly,
provides no specific facts or evidertbat similarly-situated individualsutside of the protected clg
were treateanore favorablythan he—because ofis national origin.See Villiarimo v. Aloha Island
Air, Inc., 281 F.3d 1054, 1059 n.5 (9th Cir. 2002) (gramsummary judgment and noting that

plaintiff's declaration that malemployees in her position were psimed less severely should hav{

ay

he

SS

v

“indicate[d] how she knows this to be true”). Nwas he shown that the circumstances surrounding

the alleged adverse actions shoubkgise to an inference of dismination. Indeed, his Oppositid

n

and Declaration do not supply any specific instances where a non-Filipino CNA was treated more

favorably than he. His declarati is substantively lacking at thihhe summary judgment, stage.
Plaintiff's evidence of a “continuous patterof’ discrimination likewse cannot withstand
summary judgment. As a preliminary mattegiftiff's declaration ontradicts his deposition
testimony on a number of fronts. For exampleilevRlaintiff asserts that he lost seniority upon
reinstatement, he testified that co-workers wagrget with him after hemoved to the day shift

because he was “number three in seniority,” whiched less senior CNAs to move to other flob

* To the extent that Plaintiff claims his change to the day shift was an adverse employment action, thq
notes that Plaintiff testified that there was nothing “bad” about the day shift, but that it was undesirabl
because he is “not a morning person.” Mendoza Bg{.6—-23. In opposing sumary judgment, he now
claims that working the swing shift is “crucial” toshability to assist his family. Mendoza Decl. { 34. Wh
Plaintiff indicates that recent events may have chahgethmily obligations (although the timing of this is
vague), these statements—to the extent they do not contradict his prior testimony—are insufficient to
triable issue that the prior decision regarding the shift changbasgasl ordiscrimination.
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CompareMendoza Decl. 1 35 (“I hawdso lost my seniority”"Wwith Mendoza Dep. 59:16—60:8 (“I
had higher seniority”). Platiff claims that he has been deprivad‘differential pay,” but previously
testified that his pay rate was the same bdiaermination and after his reinstateme@ompare
Mendoza Decl. § 3@with Mendoza Dep. 70:15-71:3. As to overtiR&intiff testified that “they
[Tunnell] don’t really give [him] overtime” and “nev ask [him]” if he wants overtime. But

importantly, he cannot recall (ordifg[ets]’) whether he has eveven requested overtime and be¢

refused, and he has never been told he islilawed to work overtime. Mendoza Dep. 71:4-72:16.

The Court disregards these portions of Plaintdeglaration as contradiag his prior deposition
testimony.

As to Plaintiff's vacation, Defendant has expkd that Plaintiff accrued less vacation time
of his reinstatement because a new hire dateenmtered into the payroll system. (Dkt. No. 39,

Declaration of Cheryl Priddy iBupport of Defendants’ Motidior Summary Judgment (“Priddy

n

as

Decl.”) 11 3-5 & 7.) Defendant manually correctieid mistake and he now accrues vacation at|the

correct amount based on his 2002 hire datduding having access the vacation hours he should

have accrued before the mistake was corredtkd]f 6—8. Further, the only person alleged to have

discriminated against Plaintiff—Muriel Han—éh&o involvement with the entry of payroll
information in the database that tracks vacation accrual. Han Decls§eP2iddy Decl. 112 & 7.

In response, Plaintiff's sole evidemis that he only recently “reged vacation credit to which [he

was] entitled” and “Defendant delayed the cortbf [his] vacation credit for more than one and

one half years.” Mendoza Decl. 11 35 & 43. Questig the timing of the fix is not evidence that
alleged discrimination based on national origin plagey part with the mistakin the first place.
Plaintiff's other evidence of discriminatias that “Han does not speak. Since [my]
reinstatement Han has ceased to greet or engagdinary conversain with me. She does,
however, keep me under close sarytand interrogates me and crities me concerning aspects of
my job duties which | have been performing exceliefor several years.’Mendoza Decl. § 41; Op
at 15. Although Plaintiff provides no specific iastes in his Declaratiar Opposition of how Han

scrutinized, interrogated, or critegd him regarding his job dutiesetourt notes that he previous

12

P.

y



testified that Han “was always checking on [him]*waatching” him, and identified two times where
Han asked (1) why a patient had not eatenayet,(2) why a patient was not wearing socks.
Mendoza Dep. 55:16-57:8ee also id104:24-105:21 (his supervisor igesta constantly looks at
what he does, but there is naiiinappropriate about her watchinign). Without more, this is
insufficient evidence of discriminatory intent becanagonal origin is not implicated, nor is therg an

adverse employment actidnMoreover, Plaintiff accepted as anclition of his reinstatement that he
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would be moved to the day shift because more jpewplld be on hand to support and supervisg him

Mendoza Dep. 49:10-25 & 65:24-66:4; Faller Decl. Yhile Plaintiff now seeks to dispute his
acceptance by claiming that he was “compelleddccept the conditions, which were “obviously
unnecessary,” the undisputed fact is that he aagd¢péecondition because he wanted to return tg
work. Mendoza Dep. 49:10-25. Even assuming d¢imglitions were “unnecessd’ such conditions
themselves are not sufficient evidenocereate a material disputed fact.

Finally, even inferring in Plairff's favor that Han does ndspeak” to Plaintiff and/or
engages in ordinary convergatiwith other employees, thisoale is insufficient to show
discrimination. Plaintiff does not identify who Hapeaks to other than him, how often, what they
discuss, nor does he identifyethational origin of those engyees—thus, he cannot show that
similarly-situated employees outside of hiasd are treated more favorably than h@f. Lam v. City

and County of San FranciscNo. C 08-4702 PJH, 2012 WL 1253199, at *16 (N.D. Cal. Apr. 13

2012) (granting summary judgment on discrimination, harassment, and ietatiatms, and finding
that a supervisor’s “mean demeanor” did not ameémunerbal or physicalanduct of a racial nature
and “cannot be said to be evidence of any race bemadsment”). While Plaiiff may be upset that
Han does not speak to him, his vague amttlusory claim that she talks to everybduly him fails
to show it wadecausée is Filipino.

It is undisputed that Han is the only persdunnell who Plaintiff claims discriminated

against him. Mendoza Dep. 55:11-15. It isHartundisputed that Han made no derogatory

®> An adverse employment action must materially affieet‘terms, conditions, or privileges of employment.
Yanowitz v. L'Oreal USA, Inc36 Cal. 4th 1028, 1054 (2005).
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comments regarding Filipinos, never called Plffiatny names, and that Plaintiff had no problem
with Han prior to July 281d. 38:24-39:1, 54:25-55:3 & 57:9-10. In opposing summary judgnient,
Plaintiff's only evidence is that “management pensel” (presumably Han) stated that there wer¢
“too many Filipinos around here.” Opp. at 6; Mendoza Decl. § This statement is too vague td be
considered direct evidence of discrimination because it is not tied directly to an adverseSesign.
Cozzi v. County of Marjriv87F. Supp. 2d 1047, 1060 (N.D. Cal. 2011) (granting summary judgmen
and stating that “[w]here a comment is not diretig to an adverse agti, it cannot be considered
direct evidence of discrimination.”)ndeed, Plaintiff has not idéfied when Han or “managemen
personnel” made this statement, the context in wihigiose, or how it relaseto any specific action
taken against himSeeResponsive Separate Statement at ngnda@vidence provided in disputing
the fact that no one at Tunnell madwg @egative commentdaut Filipinos).
For these reasons, the Court finds that Plaihéif not established a prima facie case because
he has not provided evidence that he was sidgjdotany adverse employment action, nor that
similarly-situated non-Filipino empl@gs were treated more favorabBee, e.g Mendoza Dep.
53:6—-20 & 88:20-89:6. The evidence presented itoitdity does not créa an inference of
discrimination as it is based on nothing more than a series of bald conclusions that discrimination
occurred. Without establishing thigerence of discrimination (letlone any discrimination linked|to
the purported adverse actions), Plaintiff's claimsdigcrimination based on tianal origin fail.

b. Plaintiff's Evidence of Pretextfor Unlawful Discrimination

—

Even ifthe Court drew all inferences inadittiff's favor andfound that Plaintit

14

has established a prima face case of discrininathese claims would nonetheless fail under the
McDonnell Douglasurden-shifting analysis. Becausef@wlant has articulated legitimate, non-

discriminatory reasons for the alleged adverspleyment actions, Plairffimust demonstrate the

® SeeMendoza Dep. 54:11-24 (“A. ... She hired CNAs from other races because she said there werg too
many Filipinos, and she needed a translator foflttog; but she was disappointed because these workers of
other races quit immediately. Q. She -- are yoingayat she said she needed somebody who could speak
the other languages that the patients spoke when youaasthtor? A. No, that there was just things that
were being said at work.”).
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reasons are pretext for unlawtliscrimination by showing thaténon-discriminatory reasons are

unworthy of credenceAragon 292 F.3d at 658-5%t. Mary’s Honor Center v. Hick§09 U.S. 502

510-511 (1993) (presumption of discrimination “signgtops out of the picture” when defendant
articulates legitimate, nondiscriminatory reasons).

In its Motion, Defendant proded its non-discriminatory explanations regarding: (a)
Plaintiff's suspension; (b) termination; (c) mawethe day shift; (d) ovéme; and (e) vacation

accrual. Mot. at 16—17. Tunnell suspended Plaintifiscstent with its policies, which provide thg

Defendant may suspend employees when abuse tadleghave been made in order to conduct gn

investigation. Han Decl. § 16; Mendoza Dep. 43:10-15, 92:5-17, 94:17-95:8, 95:16-96:10 {
10, 13 & 14 to Mendoza Dep. Suspending employeedipg investigations of abuse serves the
purpose of separating patients from their allegi@asers, and Tunnell had consistently suspendg
employees against whom abuse allegations had been made. Han Decl. {{ 16 & 20; Mendoz
39:2-19. Plaintiff's termination resulted fronafinell’s investigation, which Han believed had
substantiated the allegations made by the patient’s wife, and also from Han reviewing Plainti
and learning that he had previously been accatsthpping a patient, although that accusation
not substantiated because there werevitnesses. Han Decl. {7 17 &49.

Plaintiff’s primary respondds that these reasons are untugsthy and “must be rejected o
of hand as a pretext” because heareabused any patient. Opp. at 16-sE&, e.g.Mendoza Decl.

13-15, 17, 23-29. Even if the Court accepts Plaisté&fgument that Tunnell was unreasonable

"The Court has already addressed Plaintiff's non-discrimipatasons for Plaintiff's move to the day shif
overtime, and vacation accrual. Defendant has prduieéelarations from Tunnell management regarding
intent behind moving Plaintiff to the day shift—ndynthat more people would be on hand to support ang
supervise him, which is consistent with the reasop$aimed to Plaintiff upon his reinstatement. As to
overtime, Plaintiff has not been prohibited from wiog<overtime, has never been told he cannot earn
overtime, and, more importantly, has not specificeflyuested any overtime and cannot recall ever being
refused overtime since his reinstatement. As tovditation accrual, Defendant has explained that the loy
accrual resulted from Plaintiff's changed hire datthanpayroll system upon reinstatement, which was
inadvertent and has been corrected, and he hagbesmretroactive access to the hours he accrSed.
Section 1.C.2.a.

D

1t

K, EX¢

d

a De

s fil

Vas

ut

in

the

ver

8 Plaintiff also pointed out that Defendant “neglect[ed]address the issue of “denial of time differential pay”

(Opp. at 16), but the Court has already explained tietkim contradicts Plaintiff's deposition testimony
CompareMendoza Decl. | 3#ith Mendoza Dep. 70:15-71:3.
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concluding that the allegations agsti Plaintiff were substantiated, it does not automatically follg
that their reasons are pretéat discrimination Cornwell 439 F.3d at 1028 n.6 (plaintiff's subjec
beliefs that the employment action was unnecessampwarranted are insufficient to overcome ¢
legitimate, non-discriminatory reasorfplaintiff must still show thatational origin was more likely
Tunnell’'s motivation for its conductRather than providing evidend@aintiff again concludes thal
there is such pretext, that the abuse neverroetuand that Defendantdhao reasonable basis to
believe the abuse did occur. However, Plffihimself recognizes thienportance of protecting
patients when an accusation of abuse has been made. Mendoza Dep. 39:2-19 & 54:5-10.
employment, Plaintiff received documents araining regarding reporting patient abusesg e.g.
Mendoza Dep. 43:10-15, 92:5-17, 94:17-95:8, 95:16-% HKs. 10, 13 & 14 to Mendoza Dep.
and generally understood that abuse was prodilitel that Tunnell wouldct upon allegations of
abuse to protect patients. Plaintiff heldo been suspended in the past wdiksgationswere made
beforeHan joined Tunnellld. 80:12-20; Bautista Decf 4. Plaintiff alsawonfirms that Tunnell
management cared about making sure patigate treated properly. Mendoza Dep. 43:16-19.
It is further undisputed that Bley Faller, the Director of @hical Operations, recommende
that Plaintiff be reinstated to the day shift bessathat shift has more managerial and supervisor
coverage, which allows Tunnell to better superaiseé support employees. Faller Decl. § 6. Hal

approved his reinstatement based on her staff' sre@ndation and Plaintiff's acceptance of the

ve

Durir

d
y

N

shift

change. Han Decl. { 22. Plaintiff was infornoddhis condition prior to reinstatement and accepted

it, even though he may have believed it wasecessary. Mendoza Dé®:10-25. Plaintiff also
admits that Tunnell has terminated other emppés upon substantiating allegations of abuse,
including one non-Filipino employeéd. at 88:20-89:6see id 53:6—20 (Plaintiff “wonder[ed]”
whether he was the first Filipino to berminated by Han, but does not know).

Plaintiff discussed at length the eventsoly and August 2010 in his deposition, consistg
denying having abused patientde did not assert that the July 28 complaint was completely
fabricated. SeeMendoza Decl. 1 6 & 20; Opp. at 5 &sé&e Villiarimqg 281 F.3d at 1063 (in

challenging proffered justifications, ‘i not important whether they weobjectivelyfalse,” but

16
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courts only require that an emgkr honestly believe its reason for its actions). Aside from beir
inconsistent with his deposition, Plaintiff ha®vided no competent evidence challenging that tH
complaint occurred. To the contrary, Plainéiffmits that his photo was taken as part of the
investigation. Plaintiff simply urges the Courtdeny summary judgment because he speculate
discrimination occurred.

The fundamental inquiry is vether Plaintiff has provided epific and substantial evidence
showing that Defendant’s reasaare unworthy of credencé&uz 24 Cal. 4th at 358 (“[f]
nondiscriminatory, [a defendant’s] true reasons mexdhecessarily have been wise or correct. .
[T]he ultimate issue is simply whether the employer acted avitiotive to discriminate illegally).
Plaintiff has not shown that Defendant was niik&ly motivated by discrimination than legitimatg
business reasonsd. (affirming grant of summary judgmewhere employee failed to establish
pretext). Without evidence sufficient to overaoifunnell’s non-discriminatory reasons for the
alleged wrongful actions takenaigst Plaintiff, his claims fodiscrimination must fail.

Because of this failure and his inabilityastablish a prima face case with specific factua

evidence, the CouBrRANTS Defendant’s Motion for Summary Judgnt on the first and fifth claims

for discrimination basgon national origin.
3. Retaliation Under Title VIl and FEHA (Second and Sixth Claims)

Defendant contends that Ri&iff cannot establish his jpna facie retaliation claims

g

S tha

because the retaliatory acts (s@ission, termination, and reinstatement) did not occur until months

after the complaint of discriminatian November 2010. Mot. at 1Further, Defendant argues thiat

Plaintiff's claim that Han has been questioningloisely monitoring him since his reinstatement
not qualify as an “adverse employment action” bec#us@es not materially impact his employm
Id. at 14. Acknowledging that a retaliation claim sloequire that a protected activity precede
adverse employment actions, Plaintiff assertshibagngaged in “protectexttivity” by protesting
both the abuse accusation in July 2010 and his suspension. Opp. at 15-16.

A plaintiff can establish a prima facie caseethliation by showing that: (1) he engaged i

protected activity; (2) he suffedean adverse employment decisiand (3) there was a causal link

17
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between the protected activity atid adverse employment decisidurrell v. Cal. Water Serv. G¢
518 F.3d 1097, 1108 (9th Cir. 2008&anowitz 36 Cal. 4th at 1042. An employee has engaged

protected activity if he opposedsdrimination or other conduct made unlawful by Title VII or FE

42 U.S.C. § 2000e-3(a); Cal. Gov. Code 8§ 129404m.employee’s comments, when read in thej

totality, must oppose discriminatiory.anowitz 36 Cal. 4th at 1047. On the other haraf “
employee’s unarticulated belief that an employeamigaging in discrimination will not suffice to
establish protected conduct . . . where thermisvidence the employer knew that the employee
opposition was based upon a reasonable belietiibamployer was engaging in discriminatioid.
at 1046. Moreover, “complaints abqersonal grievances or vagueconclusory remarks that fail
put employer on notice as to what conduct it shoutdstigate will not suftie to establish protecteg
conduct.” Id. at 1047 seeCohen v. Fred Meyer, Inc686 F.2d 793, 796 (9th Cir. 1982) (causatig
element requires evidence that “employer was aware that the plaintiff had engaged in the prdg
activity”).

Plaintiff is mistaken in asserting that “preteg” both the abuse accusation or suspensio

unfair or incorrect satisfies the requirement thaghgage in a protected activity under Title VII of

FEHA. The Court cannot assume that Plaintiff @stéd discrimination by dging abusing a patiel
SeeMendoza Dep. 34:22—-36:8 & Ex. 2 to Mendoza Degirfiff has provided this Court with no
evidence (via deposition testimony or otherwise) kigataised an issue of discrimination or other
unlawful activity in July or Augus2010. By contrast, Plaintif’deposition testimony does suppd
the conclusion that Defendant did not receiveasotif Plaintiff's claim of discrimination until the
EEOC Charge in November. Mendoza Dep. 90:17-9h@nering that he did not ever complain
unfair treatment because of bgiFilipino to company until EEOC Charge). Defendant cannot K
charged with retaliation againstaiitiff by suspending or termitiag him based on an EEOC Chg
filed months later.

Even if as Plaintiff argues, Han stopped spegkmPlaintiff and placed him under close
scrutiny after the EEOC Chargee€Opp. at 16), these actionannot be adverse employment

actions. “Minor or relatively trivibadverse actions” are not actionab¥anowitz 36 Cal. 4th at
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1054;Cozzj 787 F. Supp. 2d at 1066 (Title VIl adverse addimay lie where the action “dissuadé
a reasonable worker from making or supportirtparge of discriminadin”) (internal citation
omitted). Plaintiff has identified two times where Han questioned his patient care, and gener
asserts Han and Bautista watched him. Thesanoss, however, cannot be said to have dissua
Plaintiff or any other reasonable ployee from making a discrimination charge, or to have mate
affected the terms, conditioray, privileges of employmentYanowitz 36 Cal. 4th at 1051-52.
Because Plaintiff has failed to provide evidesaéicient to establish his prima face case

retaliation, namely that he engaged in a proteatgivity prior to his EEOC Charge or that he
suffered any adverse employmeuwtion thereafter, the CoUBRANTS Defendant’s Motion for
Summary Judgment as to the secand sixth claims for retaliation.

4. Harassment (Third and Ninth [sic] Claims)

Defendant contends that Ri&ff’'s claims of harassment fail because: (1) he cann

show that any of the “harassing” conduct wasdabon his national origin; (2) the conduct was nq

“severe or pervasive” enoughdaceate a hostile work environnteand (3) personnel management

actions cannot form the basis of a harassment cl®lot. at 20-21. Plaintiff argues that the scoq
harassment consisted of Han initiating and maiirtgia “climate of hostily. . . beginning in early
2010 which culminated in his being, without caasgustification, suspended from employment g
July 28, 2010” and thereafter being terminated. @pf8. After his reinstatement, he was subje
to continuing hostile conduct, including managat personnel refusing to speak to him and
“constant over scrutiny.’ld. Regarding whether personnel managanagetions can be the basis g
harassment claim, Plaintiff states that “[e]mpeyg are required to be treated with dignity and
respect.”Id.

To prevail on his harassmenaichs, Plaintiff must show thafl) he was subjected to verba
or physical conduct because of hational originy(2) the conduct was “ursicome”; and (3) “the
conduct was sufficiently severe orrpasive to alter the conditions tife plaintiff’'s employment an
create an abusive work environmenkKang v. U. Lim America, Inc296 F.3d 810, 817 (9th Cir.

2002) (citingGregory v. Widnall153 F.3d 1071, 1074 (9th Cir. 1998)). To determine whether
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conduct is sufficiently severe or pervasive tolaie Title VII, the court looks at all surrounding
circumstances, including frequey, severity, whether the aljled conduct is threatening or
humiliating, or merely an offensive utterance, arther it interferes with an employee’s work
performance. See, e.g., Vasque49 F.3d at 64%ughes v. Pair46 Cal. 4th 1035, 1043 (2009)
recovery for harassment that is “occasional, isdlagporadic, or trivial”) (internal citations omitte
Etter, 67 Cal. App. 4th at 462 (plaintiff may preivan harassment claim “when the employer has
created a working environment heavily charged wiltimietor racial insultiad ridicule”). The court
must assess “allegations of a edlgi hostile workplace . . . frortihe perspective of a reasonable
person belonging to the racial @hnic group of the plaintiff."McGinest v. GTE Service Cor360
F.3d 1103, 1115 (9th Cir. 2004).

Plaintiff's harassment claims fail for the sameasons that his discrimination and retaliatig
claims do—a lack of specifievidence, other thaspeculation or conclusions or denials of
Defendant’s evidence, in supporthog claims. Here, Plaintiff samarily concludes that his work
environment is so hostile and pervasive that itrhaterially altered the tens and conditions of his
employment, but he has failed to provide any evidefd¢®w this is so. Maeover, Plaintiff reverts
to arguing that the suspension @ednination were “without cause pstification,” but in doing so,

fails to show that either decision was motivabgchis national origin Defendant identified specifi

no

n

~
L

deposition testimony where Plaintiff admitted thaiome at Tunnell made any negative or derogatory

comments about Filipinos, to which Plaintiff failed to pinpoint a single piece of evidence in re{
SeeResponsive Separate Statement at no. 10. Bagbeé enidence that Plaiffthas provided in hi
Declaration, the Coudannot conclude thatraasonable employe# Filipino national origin would
have perceived Defendant’s (or Han’s) condgchostile or abusive toward Filipinos.

Moreover, while the Court has already addresBedssue of Han not speaking to Plaintiff

notes that Title VIl and FEHA are not “genecalility code[s]” in the workplace Manatt v. Bank of

® california courts also apply federal decisions interpreting Title VIl to analyze FEHA national origin
harassment claimstter v. Veriflo Corp.67 Cal. App. 4th 457, 464 (Cal. Ct. App. 1998).
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America, N.A.339 F.3d 792, 798 (9th Cir. 2003) (affirminggt of summary judgment to employ
on harassment and retaliation clains®e Cozzi787 F. Supp. 2d at 1070-72 (granting summary
judgment on harassment claim where plaintiff's aahdence was her own declaration, in which
stated that other employees were treated with figimmd respect,” and otherwise failed to show
she was targetdaecause olier age). To the extent that tHieged harassment consisted of bias {
created an intolerabledsial environment” (properly a haasment claim), as opposed to biased
personnel management decisions (which are adtieras discriminationRlaintiff has failed to
establish that any alleged actionable “harassmerd”b@aed on his national adnglet alone severe
pervasive.Roby v. McKesson Corpt7 Cal. 4th 686, 706—708 (2009).
Accordingly, the CourGRANTS Defendant’s Motion for Summary Judgment as to the th

and ninth §ic] claims for harassment.

5. Violation of 42 U.S.C. &ction 1981 (Fourth Claim)

Defendant contends that summaudgment must be gréed on Plaintiff’'s claim und
42 U.S.C. section 1981 (“Section 1981”) for the sae@sons as his discrimination and harassmj
claims. Mot. at 15 (cannot overcome Defendaetgtimate, non-discriminatory business reason

20 (Plaintiff's Title VII harassment claim &so actionable under Section 1981).

Section 1981 prohibits discrimination in the “leéits, privileges, termand conditions” of the

contractual relationship. 42 U.S.C. § 1981(b)-wAlt employment can serve as the predicate

contract for a discrimirtaon claim under Section 198 Kkinner v. Maritz, In¢.253 F.3d 337, 340

(8th Cir. 2001)Lauture v. Int'l Business Machines Car@16 F.3d 258, 262—63 (2d Cir. 2000). In

analyzing an employment discringtion claim under Section 1981 amditle VIl disparate treatmg
case, “both require proof of disgrinatory treatment and the samé @&fefacts can give rise to both
claims.” Fonseca v. Sysco Food Services of Arizona, 8¢l F.3d 840, 850 (9th Cir. 2004). As

such, the same legal principles apply to Section 1981 as with Title VIl disparate treatment cal
Surrell, 518 F.3d at 1103 & 1105 (includimgcDonnell Douglasurden-shifting framework).

Plaintiff's Section 1981 claim must lsmISSED for the same reasons as the underlying

VIl and FEHA claims. Accordingly, the CoUBRANTS the Motion for Summaryudgment as to the
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fourth claim.
6. Punitive Damages
Because Plaintiff has failed to establish tliaims of discrimination, retaliation, ang
harassment, his claim for punitive damages cannot survive summary judgmentS&stxt.U.S.C.
8§ 1981a(b)(1) (employee must demonstrate emplaygaiged in “discriminatory practice . . . with
malice or with reckless disregard” tecover punitive damages). The Court her@RaNTS
Defendant’s Motion for Summaidudgment as to theasi for punitive damages.
1. CONCLUSION
For the foregoing reasons, Defendgamiotion for Summary Judgment@RANTED. This
Order terminates Dkt. No. 33.
Defendants are herel@RDERED to submit a proposed judgment consistent with this Order.

compliance hearing regarding tfileng of a proposed judgment shak held on Friday, June 29,

2012 on the Court’s 9:01 a.m. calendar, inRlkderal Courthouse, 1301 Clay Street, Oakland,
California, in a courtroom to be designateda froposed judgment has reen filed by five (5)
business days prior to the compliance hearing, Defdgaddall file a one-paggatement setting forth
an explanation for their failure to comply. Ifrapliance is complete, the hearing will be taken off
calendar. If compliance is not complétes parties may be required to appear.

T 1SS0 ORDERED.

Dated: June 5, 2012 /2’ ! 2 ;25 3

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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