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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

EMBLAZE LTD, Case No: C 11-01079 SBA
Plaintiff, ORDER
VS. Docket 105, 124

APPLE INC., a California Corporation,

Defendant.

Emblaze, Ltd. ("Emblaze" or "Plaintiff'brings the instant patent infringement
action against Apple, Inc. ("Apple" or "Defendant”). The parties are presently before t
Court on Apple's motion to dismiss under Rule 12(b)(6) of the Federal Rules of Civil
Procedure and motion to strike objection tplyeevidence under Civil Local Rule 7-3(d).
Dkt. 105, 124. Having read and consideitezl papers filed in connection with these
matters and being fully informed, the Cbhereby DENIES Apple's motion to strike
objection to reply evidence and GRANTS IART AND DENIES IN PART Apple's
motion to dismiss, for the reasons stated below. The Gouts,discretion, finds these
matters suitable for resolutiavithout oral argument. See d&.Civ.P. 78(b); N.D. Cal.
Civ. L.R. 7-1(b).

l. BACKGROUND

A. Factual Summary

Emblaze is an Israeli caspation doing business world-g@ in the "development
and marketing of innovative high-tech teclogpes and products.” First Am. Compl.
("FAC") 1 1, Dkt. 100. Itis the owner afnited States PateNo. 6,389,473 (the " '473
patent"), which "claims methods for real-titmeadcasting over a network, such as over

the Internet."_Id. 19 6-7.
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Emblaze "developed the techogy described and claimedtime '473 patent and ha
used this technology in its products.” €A 8. The technology is live streaming and
allows transmission of live aumland video to multiple devicesaves on data traffic, does
not require devoted streaming servers, andvallieliable streaming even through firewall
Id. 19. Though the '473 patent was issoediay 14, 2002, Emblaze first unveiled the
technology in a live video st@ening broadcast from the Whitouse in April 1998. 1d. |
9, Exh. A at 1.

On or about mid-2009, Apple announdbdt its "HTTP Live Streaming Standard
technology" is incorporated into variopsoducts, including, among others, Macbook,
Macbook Air, Safari browser version 5 dater for Mac OS, iPod touch 3rd and 4th
generations, iPhone 3GS, 4do4S, iPad 1 and 2, and Apdl¥ 4.0, 4.3 and 4.4, and all
Apple devices including iTunes 10.1 and later. See FAC { 11. According to Emblaze
Apple has "used and continues to use, sold/or offer[s] tasell in New York and
elsewhere and/or imported into New Ya@nkd elsewhere produdtscorporating 'HTTP
Live Streaming Standard technology' thate been and can heed for realtime
broadcasting and that infringelaast claims 1, 2, 8, 9, 101, 12, 13, 1421, 23, 24, 25,
26, 27, 28, 29, 36, 37, 380, and 41 of the '473 fant in violation of35 U.S.C. § 271." _Id.
1 10.

Shortly after Apple announced the ingoration of its "H' TP Live Streaming
Standard technology" into its products, llaze informed Apple that this technology
infringes the '473 patent and offered Apple arige to practice under the '473 patent. FA
1 13. To date, Apple has declined to takeense under the '473 patent. 1d. T 14.

Emblaze alleges that "the acts of infengent by Apple are willful, intentional and
in conscious disregard of Emblaze's rightdanthe '473 patent." FAC 1 12. Emblaze
further alleges that as a result of Applefsiigement of the '473 patent, Apple has made
and will continue to make unlawful gainsdaprofits, and that Emake has been and will

continue to be deprived of revenue thatdauld otherwise have generated but for such
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infringement. _Id. { 15. According to Embégat "has been and will continue to be

irreparably harmed by Apple's infringent of the '473 patent.” Id. { 16.

Emblaze's prayer for relief requests,cam other things, a judgment that Apple has

infringed the '473 patent in viation of 8 271(a)-(c). _See FAQn other words, Emblaze
claims that Apple is liable as a direct infringas an entity thahduced infringement, and
as a contributory infringer35 U.S.C. 8§ 271(a)-(c). Emblaaéso requests a judgment that
Apple's infringement has been willful, knavg, and in deliberate sliegard of Emblaze's
patent rights._See id.

B. Procedural History

On July 28, 2010, Emblam®mmenced the instant action in the Southern District
New York. Compl., Dkt 1. OMNovember 18, 2010, Apple moved to transfer the case tq
the Northern District of California. DkL3. On February 25, 2011, the case was
transferred to this District. Dkt. 24. Theseawvas assigned to thadersigned on April 26,
2011. Dkt. 31.

On April 27, 2012, Emblazided a FAC. FAC, Dkt. 100. On May 14, 2012, Apple

filed a motion to dismiss the FAC under Rab)(6). Dkt. 105. Emblaze filed an
opposition on June 5, 2012. Dkt. 114. @nel 14, 2012, Apple filed a reply brief. DKkt.
116.

On July 16, 2012, EmblaZiged an objection to replgvidence under Local Rule 7-
3(d)(1). Dkt. 122. On July7, 2012, Apple filed a motion to strike Emblaze's objection

reply evidence. Dkt. 124. Emblaze filed@position to Apple's motion on July 20, 2012.

Dkt. 126. Apple did not file a reply brief.
[I. DISCUSSION

A. Motion to Strike Objection to Reply Evidence
Apple moves to strike Emblaze's objectiorreply evidence on the ground that
Emblaze does not object to "newidence" submitted by Appie its reply brief. Def.'s

Mtn. at 2. Instead, Apple argues that Emblaobjection is a "thinly veiled attempt at a
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sur-reply that plainly violates GM_.R. 7-3(d)." 1d. In addion, Apple moves to strike the
objection on the ground that it is untimely. Id.

The Civil Local Rules preclude parti'®em submitting any menrtanda, papers or
letters to the Court in connection with andang motion after the pdy has been filed,
except in two narrow circumstarecgl) if new evidence hasdre submitted in the reply; or
(2) if the additional memoranda, paper or lelttiengs to the Court'attention a relevant
judicial opinion published after the date the optpms or reply was filed.Civ. L.R. 7-3(d).
Any objection to reply evidencenust be filed and served noiore than 7 days after the
reply was filed." Civ. L.R. 7-3(d)(1).

Apple's reply brief in support of its moti to dismiss was filkon June 14, 2012.
Emblaze, however, did not file its objectionréply evidence until over a month later on
July 16, 2012. Thus, Emblagebjection is untimely. Moreover, as Apple correctly poin
out, Emblaze has not objectedenddence. Instead, Emblaabjects to an argument Apple
made in its reply brief. Specifically, Embakaobjects to Apple's contention that "Emblazg
concedes that it does not accuse Apple of dirfahgement,” Pl.'s ObReply Evid. at 2,
which is based on Emblaze's staent in its opposition brief & "Apple is well aware that
Emblaze's infringement contemi® do not accuse Apple's dess of direct infringement,
but rather accuses Apple of inducing dinedtingement . . ." Def.'s Opp. at 9.

While it is clear that Emblaze's objectionréply evidence violates the Civil Local
Rules because it is untimely and doesoiéct to evidenceubmitted by Apple in
connection with its reply brief, the Court NEES Apple's motion to strike. The Court
finds that the supplemental memorandum sttiechby Emblaze is helpful to resolving the
instant motion insofar as it clarifies Erakg's position with resgt to its direct
infringement claim. The Court also fintdgat consideration of the supplemental
memorandum will not cause any prejudice fapke. In the future, however, Emblaze is
advised to comply with thieocal Rules before filing supgiental material. Under the
circumstances, Emblaze should have requdstaa of Court before filing supplemental

material.




© 00 ~N o O b~ W N

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo b O N R O ©W 0O No OO0k ODN - O

B. Motion to Dismiss
1. Legal Standard
A complaint may be dismissed under Ruléd)@) for failure to state a claim if the
plaintiff fails to state a cognéible legal theory, or has ndleged sufficient facts to support

a cognizable legal theory. Balistreri v. Rmai Police Dep't, 901 F.2d 696, 699 (9th Cir.

1988). A complaint must allege "enough factstete a claim to relief that is plausible on

its face,” Bell Atl. Corp. v. Twombly, 550 8. 544, 570 (2007), dr'give the defendant

fair notice of what . . . the claim is atitk grounds upon which it rests,” Erickson v.
Pardus, 551 U.S. 89, 93 (2007) (internal quotation marks omittpdl plaintiff's
obligation to provide the 'grounds’ of his 'entitlent to relief' requires more than labels ar
conclusions, and a formulaic recitation of #dements of a cause of action will not do."
Twombly, 550 U.S. at 555.

When considering a motion to dismiss unBele 12(b)(6), the Court "accept[s] as
true all well-pleaded allegations of material fact, and construe[s] them in the light mos

favorable to the non-moving party.” Danighall v. Nat'l| Educ. As'n, 629 F.3d 992, 998

(9th Cir. 2010). However, "the tenet that a ¢onust accept as true all of the allegations
contained in a complaint is inapplicable to legal conclusions. Threadbare recitals of th

elements of a cause of action, supportedneye conclusory stnents, do not suffice."

Ashcroft v. Igbal, 129 S.C.937, 1949-1950 (2009 "While legal conclusions can provide

the complaint's framework, thegust be supported by factadlegations.”_Id. at 1950.
Those facts must be sufficient to push ¢keems "across the line from conceivable to
plausible[.]" 1d. at 1951 (quimtg Twombly, 5B U.S. at 557). In the event dismissal is
warranted, it is generally with leave to amdeunless it is clear the complaint cannot be
saved by any amendment. See Sparlirfgaou, 411 F.3d 1008013 (9th Cir. 2005);
Gompper v. VISX, Inc., 298 Bd 893, 898 (9th Cir. 2002).

2. Patent Infringement Claims
Apple moves to dismiss Emblaze's wlaifor direct infringement, indirect

infringement, and willful infringement. Appl®ntends that Emblazhas failed to plead
-5-
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sufficient facts to state a cognizable claimrgref. Apple's arguments are discussed in
turn below!
a. Direct Infringement
Direct infringement claims are governleg § 271(a), which states, "whoever

without authority makes, usesferfs to sell, or sells any pated invention . . . during the
term of the patent therefor, infringes the pate Whether a complaint adequately pleads
direct infringement is to be measured by thec#city required by Form 18. In re Bill of
Lading Transmission af@rocessing System Patent Litigatj 681 F.3d 1323, 1331 (Fed.

Cir. 2012). Form 18 in the Ayendix to the Federal Rules of Civil Procedure provides a
sample complaint for direct patent infringemeBkee also Fed.R.CR. 84 ("The forms in
the Appendix suffice under these rules and ithtstthe simplicity ad brevity that these
rules contemplate.”).

To state a claim for direct infringement, the FAC must include:

(1) an allegation of jurisdiction; (2)stiatement that the plaintiff owns the
patent; (3) a statement that deferidzas been infringing the patent 'by
making, selling, and usirthe device] embodying the faant'; (4) a statement
that the plaintitf has given the defendawtice of its infringement; and (5) a
demand for an injunction and damages.

In re Bill of Lading, 681 F.3d at 1334; ses@/Athena Feminine Technologies Inc. v.
Wilkes, 2011 WL 4079927, at *\.D. Cal. 2011) (Armstrong, J.) (citing McZeal v. Sprin
Nextel Corp., 501 F.3d 53, 1357 (Fed. Cir. 2007)).

In the instant motion, Applmoves to dismiss Emblaze's direct patent infringeme
claim on the ground that the allegations @€&di infringement fail to satisfy the minimum

pleading requirements of Twombly and IgbBlef.'s Mtn. at 6. Emblaze counters by

! Preliminarily, the Court notehat at the end of its opposition, Emblaze argues tH
pple's motion to dismgshould be denied in its entirdtgcause Apple did not assert the
ense of failure to state a claim in respondenlaze's original complaint. Pl.'s Opp.

13 14. Accordln? to Emblaze, by answerthg original complaihand not asserting

Rule 12(b)(6) defense, Apple has taken ineiaat positions by filing a motion to dismiss
the FAC, which it should not be permitted to dd. The Court rejects this argument.
Emblaze failed to cite any conliiag authority holding that it ismproper for Apple to file
a motion to dismiss in respontgethe filing of the FAC.

-6 -
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arguing that it has sufficiently pled thap@le is infringing the473 patent by using,
offering to sell, and selling products thatorporate HTTP Live Streaming Standard
technology. Pl.'s Opp. at 7. Accordittigemblaze, it has exceeded the requirements for
pleading a claim of infringement because A€ sets forth the nature of its patent,
identifies the specific patent claims allegedéoinfringed, identifies when Apple started
infringing, and lists the specifiépple products that are alledj¢éo be infringing._Id.

As an initial matter, the Court notes that@sponse to Apple's claim that it does ng
understand how or wheach of the many disparate accused Apple products directly
infringe Emblaze's asserted method and systaims, Emblaze states that "Apple is well
aware that Emblaze's infringemt contentions do not accuspple's devices of direct
infringement, but rather accuse Apple aucing direct infringement by requiring

companies . . . to directinfringe by using Emblazefsatented technology for live

streaming of content over the internet if seompanies want to g@am live broadcasts to

Apple devices." Pl.'s Qp at 8-9. As discussed above, in a supplemental filing, Emblaz

clarified that "Apple is directly infringing lib by practicing the metis claims in the suit
patent and by operating systems that infringeslystem claims of the suit patent." Dkt.
122.

In light of Emblaze's supplemental filinilpe Court rejects Apple's contention that
Emblaze has conceded it does not accuse Appleait infringement. To the contrary, th
supplemental memorandum filed by Emblazpressly states that it accuses Apple
products of direct infringement. See idlloreover, the position takeby Emblaze in its
supplemental memorandum is consisteith wthe allegations set forth in the FAC.

As for the sufficiency of the allegationsgarding direct infringement, the Court
finds that Emblaze has satisfied the pleadaguirements established by In re Bill of
Lading. The FAC includes each of the felements required undéorm 18. The FAC
contains: (1) an allegation pfrisdiction, FAC { 4; (2) a atement that Emblaze owns the
‘473 patent, id. 1 6; (3) a statement that Aps infringed the '473 patent because it hag

"used and continues to use, salt/or offered to sell . . products incorporating 'HTTP
-7 -
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Live Streaming Standard technology" thawve been and can be used for real-time
broadcasting," id. 1 10; (4) a statemeiatttBmblaze has given Apple notice of its
infringement, id. 1 13; and (5) a demand foirganction and damages, id. at 4. To the

extent Apple contends that the pleading d¢ad articulated in Igbal and Twombly applies

to direct infringement claims, the Court disagre€be Federal Circuit recently held that t
the extent that [a party argues] that Twabynand its progeny conflict with the Forms and
create differing pleading gelirements, the Form®utrol." In re Billof Lading, 681 F.3d

at 1334. Accordingly, for the reasons staabdve, Apple's motion to dismiss Emblaze's
direct infringement claim is DENIED.
b. Indirect Infringement

There are two theories under whicpaty may be held liable for indirect
infringement: (1) induced infringement unde?2&L(b); and (2) contributory infringement
under 8 271(c). According tmblaze, the FAC alleges claimader both theories. Pl.'s
Opp. at 7.

Under 8§ 271(b), "[w]hoever actively indudesringement of a patent shall be liable
as an infringer." Liability under 8 271(b) "requires knowledge the induced acts
constitute patent infringement.” Global-The&ppliances, Inc. VSEB S.A., 131 S.Ct.
2060, 2068 (2011); In re Bill dfading, 681 F.3d at 1339¢ee also DSU Med. Corp. V.
JMS Co., 471 F.3d 1293, 13(eed. Cir. 2006) ("[lJnducement requires that the alleged

infringer knowingly induced infringement apdssessed specific intent to encourage
another's infringement.”). To induce infringemea defendant must have " 'actively and
knowingly aided and abetted ahet's direct infringement.' DSU Med., 471 F.3d at 1305

(alterations omitted).

Under 8§ 271(c), "[w]hoever offers to sell sells within the United States or imports$

into the United States a cooment of a patented machimeanufacture, combination or
composition, or a material or apparatus fag unspracticing a pateadl process, constituting
a material part of the invention, knowing teme to be especially made or especially

adapted for use in anfimgement of such patent, and rostaple article or commodity of
-8-
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commerce suitable for substantial noninfrimguse, shall be liablas a contributory
infringer."” 35 U.S.C. § 271(c). "Contribugoinfringement imposekability on one who
embodies in a non-staple device the heast pdtented process asapplies the device to
others to complete the process and approphigdenefit of the patented invention.” Vita;

Mix Corp. v. Basic Holdinglnc., 581 F.3d 1317, 1327 (Fedir. 2009). To establish

contributory infringement, a gintiff must show the followinglements: "1) that there is
direct infringement, 2) that the accused infringad knowledge of theatent, 3) that the
component has no substantial noninfringing uaed,4) that the component is a material

part of the invention.” FujitsLtd. v. Netgear Inc., 620 %d 1321, 1326 (&d. Cir. 2010).

The FAC alleges that the '473 patentrolemethods for real-time broadcasting ove

a network such as the Internatd that this "live streamirtgchnology allows transmission
of live audio and video to multiple devicesysa on data traffic, &g not require devoted
streaming servers, and allows reliable stregneiven through firewalls." FAC 1 7, 9.
The FAC also alleges that shortly after Apphnounced the incarmation of its "HTTP
Live Streaming Standard technology" im®products in about mid-2009, Emblaze
informed Apple that its technology infringtee ‘473 patent. 1d4if 11, 13. The FAC
further alleges that "Apple hasatsand continues to use, salad/or offer|[s] to sell in New
York and elsewhere . . . products inporating ‘HTTP LiveStreaming Standard
technology' that have been and can lexlder real-time broadcasting and infringe
[numerous] claims . . . of tH&73 patent in violation of 36.S.C. § 271." Id. | 10.
Emblaze's prayer for relief requests a “judgntkeat Apple has infringed the '473 Patent if
violation of 35 U.S.C88 271(a)-(c)."_See FAC. Intwr words, Emblaze claims that
Apple is liable as a direct infringer, asamtity that induceéfringement, and as a
contributory infringer.35 U.S.C. § 271(a)-(c).

In the instant motiom\pple moves to dismiss Emblaze's indirect patent
infringement claims on the ground that Emblhas failed to plead any facts to support itg
claims for inducement of infringement and cdmiitory infringement._See Def.'s Mtn. at §

8. Specifically, Apple argues that Emblaze faled to allege facts establishing indirect
-9-
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infringement because the FAC does not contiégations accusing a third party of direct
infringement. _Id. at 8. In addition, Amphrgues that Emblaze did not properly plead
inducement because the FAC does not allbgeApple had the "specific intent" to
encourage any third party's ditenfringement._Id. Finally, Apple argues that Emblaze I
failed to allege facts establishing contributory infringement because the FAC does not
allege that the "accused Appleoducts constitute a aterial' part of the claimed invention,
and do not have any substahtian-infringing uses." 1d.

In response, Emblaze does not contend that the allegations in the FAC satisfy t

pleading standard articulated by the Supremeardn Igbal and Twombly. See In re Bill

of Lading, 681 F.3d at 1336-1337 (unlikeedtit infringement, claims for indirect for

infringement are evaluated under the stand@idbal and Twombly). Instead, Emblaze

argues that dismissal is not warranted becausefitagement contentions identify the
direct infringement and describe the acts efdleged indirect infringer that contribute to
or are inducing that direct infringement..'®Dpp. at 7 (emphasis added). Emblaze,
however, does not cite any authority suppartihe proposition that éhCourt may consider
its infringement contentions, which are not setifon the FAC, in deciding whether it has

pled cognizable claims for relief. See VansBuk v. Cable News Nwork, Inc., 284 F.3d

977, 980 (9th Cir. 2002) ("Ordinarily, a countay look only at the face of the complaint tqg
decide a motion to dismiss.").
The Court construes Emblaze's failure tecsfically argue that it has alleged facts

satisfying_ Twombly anddbal's plausibility standard asancession that the FAC fails to

state cognizable claims for relief premisgzbn induced infringement and contributory
infringement. Moreover, the Court finds thia¢ allegations in the FAC do not meet the

pleading standard set forth in Twombly anfldl. The FAC does not allege facts giving

rise to a plausible claim for relief preragsupon induced infringement or contributory
infringement. Specifically, as for induced imigement, Emblaze has failed to allege any
facts plausibly showing that Apple knowinglydiiced any third party to engage in direct

infringement of the '473 patent with the spieciifitent of encouraging the infringement.
-10 -
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The FAC is devoid of allegi@ns alleging how Apple actiwelinduced infringement with
the knowledge that the inducedsconstitute patent infringemehtAs for contributory
infringement, Emblaze has failed to allege $gaiausibly showing dect infringement by
any third party. Nor has Emblaze alledldt the component die accused Apple
products that practices the patented méthas no substantial non-infringing udes,that
the component constitutes a matepaitt of the invention.

In short, the allegations in support of BEiaeze's indirect infringaent claims provide

nothing more than "naked assens devoid of further factugnhancement.” Igbal at 1949,

Emblaze is required to do more than state aonclusory manner that Apple has infringeg
the '473 patent in violatioof 8 271(b)-(c). AccordinglyApple's motion to dismiss
Emblaze's indirect infringementaims is GRANTED. Thesclaims are DISMISSED with
leave to amend.

C. Willful Infringement

To "willfully infringe a patent, the patemust exist, and one must have knowledge

of it." State Indus., Inc. v. A.O. SmitBorp., 751 F.2d 1226236 (Fed. Cir. 1985)

(emphasis omitted). The FedeCircuit has found that willful infringement was
sufficiently pled where the plaintiff allegedatthe "infringements have been willful and
with full knowledge of the [patds at issue]."_See Sentryd®ection Prods., Inc. v. Eagle

Mfg. Co., 400 F.3d 910, 918 (Fed. Cir. 200&)ing Dunlap v. Schiteld, 152 U.S. 244,

2 According to Emblaze, it has explainedt®infringement contentions that "Apple
induces third parties to directly infringe th&34patent by requiring &m to use HTTP Live
Streaming to communicate real-time broadctas&pple's devices, such as iPhone, iPad,
iPod Touch, Apple TV, and Mac OS X computerBl.'s Opp. at 7. Emblaze also states
that its infringement contentis "identify Akamai Technolags, Inc., Brightcove, Inc.,
Limelight Networks, Inc., and other partieskaown to Emblaze ahis time, as third
ﬁarties induced by Apple to directly infrieghe '473 patent. Id. at 7-8. The FAC,

owever, does not allege these facts. Therefore, the FAC does not allege enough fad
survive a motion to dismiss under the fair notice standard.

®In cases where, as here, the allegethatkis embodied in a larger product, the
Court must examine whether the particular poment that allegedly actices the patented
method has substantial non-imiging uses, and not the entire product as a whole. See
Fujitsu, 620 F.3d at 1330-1331.

-11 -
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249 (1894) (requiring a pleadimguivalent to "with a knowtlge of the patent and of his
infringement”)).

In the instant motion, Applcontends that dismissal Bimblaze's claim for willful
infringement is warranted because, althotighFAC alleges pre-suit knowledge of the
patent in suit, there are no facts supporting a plausible inference that "Apple acted wit
objectively high likelihood, much less 'objee recklessness,' thas actions would
constitute infringement" of a valid patent. eS@ef.'s Mtn. at 8-9 (citing In re Seagate
Tech., LLC, 497 F.3d 1360, I3 (Fed Cir. 2007) ("to edtash willful infringement, a

patentee must show by cleard convincing evidence thidie infringer acted despite an
objectively high likelihood that its actions caitisted infringement of a valid patent.”)). In
response, Emblaze argues that it has sufficietlidged facts to statewillful infringement
claim, and that Seagate is inapposite becaus®yitaddresses what is necessary to prove
claim of willfulness, and not whether the ogre complaint is sufiently pled. Pl.'s

Opp. at 11-13.

The FAC alleges that shortly after Applenounced the incorporation of its "HTTP
Live Streaming Standard technology iteproducts, Emblaze informed Apple that
Apple's HTTP Live Streamin§tandard technology infringdéise '473 patent and offered
Apple a license to practice under the '473 patentTo date, Apple has declined to take 3
license under the '473 patent." FAC 11 13-Ihe FAC also alleges that "the acts of
infringement by Apple are willful, intentiohand in conscious diegard of Emblaze's
rights under the '473 patent.” Id. { 12.

The Court finds that Apple has faileddemonstrate that dismissal of Emblaze's
willful infringement claim is appropriate. Here, the FAC identifies the specific accused
products, FAC | 11, alleges that Apple reed pre-suit notice #it its HTTP Live
Streaming Standard technology infringes the @g&t&nt, id. 1 11, 13, alleges that "the ag
of infringement by Apple are willl, intentional and in corsous disregard of Emblaze's
rights under the '473 patent,” id. § 12, andgaethat "Emblaze has been and will continy

to be irreparably harmed by Apple's infringerhef the '473 patent.” Id. { 16. These
-12 -
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allegations are sufficient to state a claimviallful infringement. See Oracle Corp. v.

DrugLogic, Inc., 807 F.Supp.Z&B5, 902-903 (N.D. Cal. 20) (finding that plaintiff

stated sufficient facts to pport a claim for willful infringement by alleging that the
defendant was aware of the patent in sud, latual notice" of plaintiff's infringement
claims, and "continued their actions"); CloudrRaAssociates, L.R.. Volkswagen Group

of America, Inc., 2012 WL 3069390, at-#B(D. Del. 2012) (finding that proposed

amended complaint sufficiently pled clainr fwillful infringement where it alleged that
defendants had actual knowledge of the patesitiit before the filing of the lawsuit, and
that defendants' infringement "has been amtinues to be willful and deliberate™); see
also Sentry, 400 F.3d at 9fféhding willful infringement sufficiently pled where plaintiff
alleged that the "infringementsve been willful and with fuknowledge of the [patents at
issue]").

The Court finds that Emblaze has allegeatficient facts to stte a plausible claim
for willful infringement. Thke Court also finds that Apple's reliance on Seagate is
misplaced._Seagate is distimghable because it addresses what is necessary to prove {
claim of willfulness, not whether a plaintiff #aufficiently alleged willful infringement as
a pleading matter. See Oracle, 807 F.Supp.202&{citing cases). Accordingly, Apple's
motion to dismiss Emhake's willful infringenent claim is DENIED.

[1l. CONCLUSION
For the reasons stated abovelS HEREBY ORDERED THAT:

1. Apple's motion to strike objagon to reply evidence is DENIED.

2. Apple's motion to dismiss is GRITED IN PART AND DENIED IN PART.
Emblaze shall have twenty-one (21) days froendhte this Order is filed to file a second
amended complaint that cures théiaencies discussed above.

3. This Order terminates Docket 105 and Docket 124.

IT IS SO ORDERED.

Dated11/27/12 M
SMONDRA BROWN ARMETRONG

United States District Judge
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