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land County of San Francisco Doc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JEANETTE MOLEX, Case No.: 11-cv-01282-YiS

ORDER GRANTING DEFENDANT’SMOTION

Plaintiff, FOR SUMMARY JUDGMENT

VS.

CITY AND COUNTY OF SAN
FRANCISCO,

Defendant.

Plaintiff Jeanette Molex origilgt brought this employment dismination claim in state co
on December 4, 2009. (Dkt. No. 1.) On March 1, 2011, Plaintiff filed a Second Amended Cd
(“SAC”) alleging an additional claim based on4Z%.C. section 1983 (“Section 1983 Claim” or
“Section 1983”) for violation of her due procesgshts with respect to the termination of her
employment with the San Francisco Municipeansportation Agency (“SFMTA” or “MTA”).1d.
Defendant City and County of San Franciscooeed the action to federal court on March 16, 2(
Id.

Defendant filed a Motion for Summary Judgm, or, in the Alternative, Summary
Adjudication of Issues on April 22012. (Dkt. No. 40 (“Motion” or “Mt.”).) On or about the dat
the Motion was filed, Plaintiff requested thhe Court dismiss her state law employment
discrimination claims. eeDkt. Nos. 39 & 47.) The Motion is ¢nefore being made as to the on

remaining claim against Defendant based on Section 14B®&t. No. 45.) On May 8, 2012, Plain

! Because there is only one operative claim, the Gaillrefer to the pending motion as the “Motion for
Summary Judgment.”
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filed her Opposition to Defendant’s Motion forr8mary Judgment. (Dkt. No. 53 (“Opposition” or

“Opp.”).) Defendant filed its Reply in Suppart its Motion for Summary Judgment on May 15,
2012. (Dkt. No. 60 (“Reply”).)

On May 29, 2012, the Court held oral argument on Defendant’s Motion. (Dkt. No. 71.
light of a magistrate’s orderqairing Defendant to produce a lRiBO0(b)(6) deponent to testify
regarding certain topics related to Plaintiff's &@ec 1983 Claim, the Court permitted Plaintiff to fi
a supplemental opposition to the Motion for SuammynJudgment. (Dkt. No. 81 (“Supp. Opp.”).)

Defendant, in turn, filed a supplemental resgomis June 21, 2012. (Dkt. No. 88 (“Supp. Repl§”).

As part of its Motion, Defendant filed a RequistJudicial Notice in Support of Motion fo
Summary Judgment (Dkt. No. 42hd Supplemental Request for duali Notice in Support of Moti(
for Summary Judgment (Dkt. No. 89). The documanhissue consist of excerpts of: (i) the San
Francisco Charter; (ii) San Francisco CivinBee Commission Rules; and (iii) San Francisco
Administrative Code. The CouBRANTS the Requests for Judicial Notice with respect the exce
of the San Francisco Charter (“ChartereeFed. R. Evid. 201(b)j{dicial notice may be taken of
fact “not subject to reasonablesdute because it . . . can be actrlyaand readily determined from
sources whose accuracy cannot reasonably be questioned”). The Court furtherdammte
judicial notice of other portions dfie Charter, as addressed hereimich are directly relevant to th
arguments raised by the parties. The Cdadines to take judicial notice of tivil Service
Commission Ruleand Administrative Codeestion, as the Court does mety on it in the resolutio
of this Motion.

The CourtSTrRIKES Defendant City and County of SaraRcisco’s Objections to Evidence

Submitted by Plaintiff in Opposition to Defendantiotion for Summary Judgment and Request

20n May 3, 2012, Plaintiff filed an Ex Parte MotionRefer Consideration or Deny Defendant’'s Motion f

Summary Judgment Pursuant to Rule 56(d). (Dkt. No. 47 (“Motion to Defer”).) In the Motion to Defel,

Plaintiff contended that Defendant refused to prodertain information relevant to her remaining Sectiof
1983 Claim and that such informai was critical to opposing the Motion for Summary Judgment. The
referred the parties’ discovery disputes Magistrate Jiagelis A. Westmore on May 4, 2012. (Dkt. No. 4
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Judge Westmore ordered Defendamrovide certain requested discovery. (Dkt. Nos. 65, 70 & 73.) Having

filed their supplemental briefs and with the partiaging reviewed discovery relating to the primary issue
underlying this Motion for Summary Judgment, the Motion to Defer is hdDeleD AS M OOT.
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Consideration of Objections (DKtlo. 64) for failure to comply witiCivil Local Rule 7-3. The Loc
Rule requires that “[@ly evidentiary and procedural objecticiasthe opposition must be containe
within the reply brief omemorandum.” Civ. L.R. 7-3(c). Asd, the Court will not respond to tf
objections raised therein, but nonethelesssmers only relevant, admissible evidence.

Having carefully considered the papers submisied the pleadings in this action, and for
reasons set forth below, the Court her@RanTs Defendant’s Motion for Summary Judgment.
l. FACTUAL AND PROCEDURAL BACKGROUND

Beginning in 2004, Plaintiff Jeanette Molex worlasla Transit Officer (Civil Service Clag
9163) with the SFMTA, formerly the Municipal Railway Agency (“Muri”}Reply SS at no. 1.
Plaintiff drove histoic streetcars on the F-Line for Murid. at no. 2. On August 4, 2008, Plaintif
was involved in an accident as she drove ahdsstreetcar train near the Ferry Buildirid. at nos.
3-5. Plaintiff's car went through addight and hit another historicreetcar, which Plaintiff explaif
occurred because hers experienoeake failure (the “Incident”)Id. at no. 4. Just prior to the
Incident, Plaintiff and the operatof the other car had switched caand Plaintiff had been instrug
to follow the other car. Deposition of JetaeMolex (“Molex Dep. (dly 29, 2010)") (Dkt. No. 40-
1) 113:5-114:1, 114:23-115:2 & 116:17-11Attached as Ex. A to theeblaration of Ruth M. Bo

in Support of Defendant City and County of Faancisco’s Motion for Smmary Judgment (“Bong

Decl.”). Both streetcar operators were transmbttethe hospital, in addition to other passengers.

Reply SS at no. 6; Molex Dep. (July 2010) 146:17-22, 147:24-148:6 & 148:18-20. Repairs
the two streetcars have been estimaberbst over $132,000. Reply SS at no. 7.

Preliminary Review of Plaintiff’'s Actions: Three days after the Incident, on August 7, 2

Sarita Britt (Acting Superintendeaf Plaintiff's division)sent Plaintiff a letter with the subject ling

“PROPOSED RECOMMENDED DISCIPLINARY ACTION - Dismissal” Reply SS at no. 8;

Declaration of Sarita Britt iSupport of Defendant City andoGnty of San Francisco’s Motion for
Summary Judgment (“Britt Decl.”) (DkNo. 40-7), Ex. B (emphasis in original). The letter set f

Britt's recommendation that Plaintiff be termiadtfrom her position as a transit operator and

% Defendant City and County of San Francisco’s RepBil4intiff's Separate Statement of Undisputed Ma
Facts in Support of Motion for Summary Judgment (fRe&SS”) (Dkt. No. 59) at no. 1. Unless otherwise
noted, the references to the material feat. include the evidence supporting the same.
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outlined the basis for the charges, including the Augu2008 Incident, in which Plaintiff’s street
on the F-Line made contact with another car Stiagi damage to equipment and injuries to our
patrons.” Britt Decl., Ex. B. Britt stated thaettbasis for the recommendation was that a “[t]rai
operating on surface tracks must maintain a distahaeleast 250 feet fromte preceding train” ar
provided a list of rules thaflolex had allegedly violatedld.; Reply SS at no. 11. Molex was
informed that she had a “right to provide a ws® to th[e] proposed recommended action,” eith
written or oral, and that a “Skelly meetingbuld be scheduled for August 13, 2008. Britt Decl.,
B (hereinafter, “Skelly Notice™.

First Review of Recommendation to Terminate:The process afforded Plaintiff to challg

the recommended disciplinary action was detaiteal negotiated “Memorandum of Understandin

Between San Francisco Municipal Transportafdgency Municipal Railway (Muni) and Transpof

Workers’ Union, Local 250-A (9163Y.”Eight days after Britt’s ker, on August 15th, Plaintiff
attended the Skelly meeting withe Chairman of her Union. Blg SS at nos. 12—18eclaration of
Frank Lum in Support of Defendant City and County of San Frawsisid¢otion for Summary
Judgment (Dkt. No. 40-3 (“Lum Decl.”)) 1 9, attacheedEx. D to the Bond Decl. Frank Lum ser
as the Skelly officer. Lum Decl. 5. At the& of the hearing, Lum was the Superintendent of
Municipal Railway Operations and in that capatsupervised various aspects of [] streetcar
operations.”ld. 1. Moreover, he had personally supervitedoperations of the “F” Line streetc

which was the line at issudd.

* The California Supreme Court has held that pheeess demands that permanent public employees be
afforded adequate pre-removal safeguards prior to punitive action against them in order to “minimize
of error in the initial removal decision.Skelly v. State Pers. Bd5 Cal. 3d 194, 215 (1975) (“As a minimu
these pre[-Jremoval safeguards must include notice giribygosed action, the reasons therefor, a copy of
charges and materials upon which the action is based, enidhihto respond, either orally or in writing, td
the authority initially imposing discipline.”).

® The Court will refer to Plaintiff’s union, Transpaitorkers’ Union, Local 250-A, as the “Union.” The C
will further refer to the Memoranduwf Understanding Between the MTA (Muni) and the Union, as ame
effective July 1, 2008, as the “"MOU SeeEXx. 5 to the Deposition of Person Most Knowledgeable Debra
Johnson (Dkt. Nos. 40-5-40-6 (“Johnson Dep. (Jan2@%E]1)") (complete MOU), attached as Ex. E to Bof
Decl.;see alsdEx. A to the Declaration of Mike Helms 8Bupport of Defendant City and County of San
Francisco’s Motion for Summary Judgment (Dkt..X6-8 (“Helms Decl.”)) (excerpts of MOU).
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At the Skelly meeting, Plaintiff explained to fouher version of whaiccurred on the date ¢
the collision, including that shétempted to stop, but that the beakhad failed. Reply SS at no. 1
Lum Decl. § 10; Declaration of Jeanette Moie Opposition to Motion for Summary Judgment
(“Molex Decl.”) (Dkt. No. 55) T 7seeDeposition of Jeanette MolgsxMolex Dep. (Vol. II, Sept. 2,
2010)") 245:5-22, attached as Ex. B to Bond Décim also considered havritten report and the
report of an Inspector from the Mobile Respousé&. Lum Decl. {1 8. On August 15, 2008, the g

day as the hearing, Lum sustained the terminaéoommendation based on the evidence prese

—n

ame

nted.

Reply SS at no. 14; Lum Decl., Ex. Bum communicated the decisiona short 2-page letter which

stated that the decision was “[b]ased on the facts and [] listening to Operator Molex’s statem¢
Lum Decl., Ex. B. It further advisePlaintiff that she could app€eah accordance with Article 27”
the MOU. Id. On that same day, August 15, Plaintiff indregely filed an appeal and request for
Accident Review Board hearing (“ARB” 6ARB Hearing”). Britt Decl., Ex. C.

Second Review of Recommendation to TerminateThe purpose of thARB Hearing is to
determine whether collisions involving Muni op®ors are deemed avoidable or unavoidalde,
whether the operator contributed to the causeehtitident. Reply SS at no. 17. The ARB con
of three panel members. Helms Decl. { 11. EatheoMOU'’s participantselects a representativi
and/or a neutral to create balance: one by theriJone by the MTA, and an agreed-upon neutr

affiliated with either.ld. Under the MOU, the ARB Hearing “slhhe completed within 20 busine

PNts.’
Df

an

sists

Bl Nof

5S

days of the date the appeal is filedOU § 23.6 at 286; Helms Decl. { 11. Waiver of the deadljne

could be made by the MTA, Union or employee. MOU § 23.6 at 293. “All testimony before t
ARB [would] be sworn and only information relentdo the facts of #accident [would] be

admissible.”MOU 8§ 23.6 at 289. Further, a padould request a transcripid.

Here, the ARB consisted of panel members in @onity with the MOU. Declaration of Paul

Petersen in Support of Defendant City and Cowhtgan Francisco’s Main for Summary Judgmg

(Dkt. No. 40-10 (“Petersen Decl.”)) 1 4. Twenttysiness days afteru§ust 15, 2008 (not including

Labor Day) is September 15, 2008. The ARB kepwas held on October 17, 2008. Reply SS
no. 18. Plaintiff states that shaldiot waive the deadline nor did ghstruct her Union to waive it.

Molex Decl. §f 20-21 (stating, however, that shiendit agree that the ARB Hearing may be

ne
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“completed beyond September 5, 2018¢]). Neither party provides éhCourt with an explanatio
for the timing of the ARB Hearing or whetheetBFMTA or the Union requested additional time
However, the Court notes that the brake test to determine whether the brakes had functioned
occur until September 29, 2008. Deposition of Kafinson (“K. Johnson Dep.”) 57:12-23, attad
as Ex. D (Dkt. No. 60-1) to the Bond Reply Decl.

Britt presented the case on behalf of the SFMif &he ARB Hearing. Britt Decl. 1 17. At
least two Union representatives accompaniechifaat the ARB Hearing. Molex Dep. (Vol. I,
Sept. 2, 2010) 259:7-260:8. With Plaintiff and herddirepresentatives prest, the ARB reviewe
and discussed “every little detaileptby step, of . . . everythingathhappened, and if what [Molex
did was what [she] was supposeditoor not,” includingdrawing details of the Incident on a whitg
board. Id. 257:23-258:8, 260:9-12 & 260:24-261:4. Pl&istrepresentatives not only gave a
presentation, but Plaintiff aldtad an opportunity to speak aetARB Hearing (although she does
recall saying anything other thahe wanted to keep her joldyl. 258:9-15 & 260:13-23; Reply S
at no. 19. The ARB specifically considered Plairgiilaim that the brakes had failed and the re
of the brake test which indicated the brakes wetelefective. Petersenedl. 15 & Ex. A thereto.
The ARB determined that “[rlegardless of whettiee brakes failed,” Platiff had violated the
spacing rule and that the accident was avoiddilef 6.

The record before this Court does not includettanscript of the preedings or any writter
record of the ARB’s express findingmly one ARB member’s recollectiorseeReply SS at nos.
20-21; Petersen Decl. 11 5-6. Plaintiff's Union espntative notified her that the ARB reached
decision and that she could challenge the recomndesidmissal at the “Step 3” level. Molex De
(Vol. I, Sept. 2, 2010) 261:15-22 & 288:12-19; IeboDecl. T 12; Reply SS at no. 22.

Third Review of Recommendation to Terminate: Plaintiff's Union filed a “Step 3”
grievance on her behalf challengithe recommended dismiss&eply SS at no. 22; MOU § 23.6
291. Here, Mike Helms, the Labor Relations Manager assigned to the SFMTA, served as th¢

® Paul Petersen testified that the twenty-day timirtgseen an ARB hearing and date of appeal was “rare
adhered to” and was often waived beém the union and management. Défmosof Paul Petersen (“Petery
Dep.”) 80:10-81:3, attached as Ex. A (Dkt. No. 60-1) to the Reply Declaration of Ruth M. Bond in Suj
Defendant City and County of San Francisddition for Summary Judgment (“Bond Reply Decl.”).
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Grievance Hearing Officer. Helms Decl. 11 1 Z 1n his then-relevant capacity, Helms met an
conferred with various unions, participateccontract negotiations, resolved problems between
management and staff, advised on and investighsetplinary matters, servexs a “Step 3” hearin
officer and represented thepdetment in arbitrationsld. { 5.

Helms reviewed relevant documents and held the Step 3 hearing on November 26, 2(
Reply SS at no. 23; Helms Decl. 1 13-16. Helnsrisd to the Union’s and MTA'’s respective
positions and arguments. Reply SS at nos. 24 & 25. The issues before Helms were: (i) whe
Plaintiff had violated the rules as stated in thellgkNotice; (i) whethesuch violations, if found,
warranted dismissal; and (iii) whethgiscipline had been applied antimely fashion. Helms Decl.
14. The Union argued that: (i) theoposed discipline was untimel§i) did not follow the doctrine
of progressive disciplingjii) plaintiff was not povided sufficient warningl@ut proper spacing; af
(iv) plaintiff was an outstanding opaor. Helms Decl. § 15 & Ex. BeeMolex Dep. (Vol. II, Sept.
2, 2010) 300:23-301:19. The MTA countetkdt the grievance should denied because Plaintifi
had violated the rules as written in Lum’s Skelcision and because Plaintiff operated a car th
made contact with another, causing damage andyinfdelms Decl., Ex. D. Those present inclug
Plaintiff, the Union’s Chairperson, the UniorEgecutive Vice-President, Britt, and two personne
analysts from the MTAId.

In a two-page letter dated December 9, 2008, Haluilined each party’s position. The le
did not explicitly resolve each of the Union’s argunserit summarily stated that he “determined

grievance before the hearing officgas presented in a timely fashion.” Helms Decl., Ex. D. Hg

determined that Plaintiff “did wlate all rules as stated in tAegust 15, 2008, Skelly decision lett¢

from Frank Lum.” Reply SS at no. 26; Helms D& 16-17 & Ex. D. Helms denied the grieval
and notified Plaintiff that “[i]t ishe Agency’s decision to termimayour employment.” Helms De
Ex. D; Reply SS at nos. 26—-27. The letter also statgdhe Union or Plairffimay appeal the Stej
decision to an impartial hearing officer as feeth in the MOU. Helms Decl., Ex. D.

The Union moved the grievance to a non-bindiegtral arbitration (Sfe4) pursuant to the

MOU, which stated that the heagi officer would prepare a reportdictain[ing] a factual summary

the grievance or grievances, #ngdence, and his/her decisiohhe SFMTA Executive Director/CHE
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or his/her designee shall exeseihis/her discretion in accemimodifying or rejecting the
recommended decision.” Reply SS at nos. 28MZ9tJ Art. 27 at 327. Alexander Cohn served g
the arbitrator and held a heagion February 24, 2009. Reply S$at 30. Plaintiff and her Union
representatives attended and Plaintiff testifietd.at no. 31; Molex DegVol. II, Sept. 2, 2010)
304:20-305:7 (Plaintiff stated she egpsed remorse regarding the aenighad no control over wi
happened, wanted to keep her job, and was willirmgztept whatever discipline the arbitrator hag
offer).

Cohn issued a two-page decision on kaby 26, 2009 (“Arbitrator’'s Non-Binding
Decision”). Ex. K (Dkt. No. 53-1) to the Dectdion of Dow W. Patten in Opposition to Motion f¢
Summary Judgment (“Patten Decl.”yhe “Abbreviated Facts” section included dation that the
ARB considered that Plaintiff had had a “priovédddable accident” but the MTA did not have pro
of the sameld. The arbitrator did not provide the b&$or this conclusion. He also began his

“Abbreviated Opinion” with the statard he applied in these cases:

As the Step 4 Hearing Officer has notedmany prior cases, the just cause standard
favors progressive discipline which affords the employee an opportunity to modify
behavior before more serious disciplingy to and including discharge, is imposed.
However, progressive discipline concepls not apply in the face of proven gross
misconduct which warrants summary discharge ifiteeinstance.

Id. Cohn continued that “the accitteat issue was particularly sews, given the personal injury and

property damage.ld. He also stated that in cases vehan accident is “found [to be] Avoidable,
management has the right to factor in suculteng injuries and/or property damage when
determining the apppriate penalty.”ld. However, Cohn based his decision on certain mitigatil

circumstances in Plaintiff's case, such as managési&ncorrect belie[f]” that Plaintiff had an

1S

nat

| to

DI

o

K

avoidable accident in 2007 andaRitiff's “sincere remorse.ld. In his view, these two factors made

the penalty of dismissal “excessive underttiality of the facts and circumstancesd. Notably,

the decision does not indicate any otbencerns regarding the underlyifagts of the Incident itself.

Cohn determined that Plaintiff was not discharfygdjood cause and recommended that she: (i)
conditionally reinstated; (ii) suspended for thirtysa(iii) permanently relmved from rail operatior]

work; and (iv) be subject to a last chance agreendntReply SS at no. 34.
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The MOU provided Nathaniel Ford, as the Executive Director and Chief Executive Officer c

the MTA, or his designee with discretion“accept[], modify[] or reject[] the recommended
decision”—here, the Arbitratts' Non-Binding Decision. MOU Ar 27 at 327; Declaration of
Nathaniel P. Ford in Support of Defendant’stMo for Summary JudgmefDkt. No. 41-1 (“Ford
Decl.”)) 11 2—3. Debra Johnson, asdator of Administration, Taxis, and Accessible Services fq
MTA, was responsible for, among other thingsjiewing recommendations for discipline of MTA
employees and approving recommended disciplDeclaration of Delar Johnson in Support of
Defendant City and County of San Francisdgfotion for Summary dgment (Dkt. No. 40-9
(“Johnson Decl.”)) 1 5.)

Johnson reviewed the Arbitrator’s Non-BindiDgcision and consulted with Labor Relatig

staff. Johnson Decl. 1 10; Reply SS at no. 35tablyg, the department had, effectively, a “zero

tolerance policy” for whathe MTA viewed as serious accids. Johnson Dep. (Jan. 25, 2011) 30:

11. She consulted with Ford and recommentathe modify the Arbitrator's Non-Binding
Decision. Johnson Decl.  1@hhson Dep. (Jan. 25, 2011) 21:1-19; Ford Decl. 1 4. Johnsor
her recommendation on the seriousness of the axtcithe amount of damagaused to the transit
vehicles, and the number of customers irgurdohnson Decl. § 10; Johnson Dep. (Jan. 25, 201
27:21-28:13, 48:5-50:17 & MOU (attached as Ex. 5 to Johnson Bepbord Decl. 4. Johnsor]

believed that the August 4, 2008 accident qualifis@ “serious” accident under the MOU sectio

23.6 at 282 and Appendix F to the MOU, which pdad examples of serious accidents. Johnsgn

Dep. (Jan. 25, 2011) 48:5-50:17 & MOU (attachefbass to Johnson Dep.). In addition, Johnst
believed that the Arbitrator had “mistakenly clutted” that the MTA’s recommended dismissal \
based on a prior avoidable accident of Plairgifflohnson Decl. § 10; Ford Decl. 1 4. Johnson
recommended that additional restions be placed on Plaintifffsiture employment with MTA.
Johnson Decl. § 11; Johnson Dep. (Jan. 25, 2011) 57:6s8@f3yrd Decl. | 5.

Ford reviewed and agreed with Johnsoemmendation to modify the Arbitrator’'s Non-
Binding Decision. Ford Decl. |1 4, 6 & Ex. Between 2008 and 2010, Ford modified five non-
binding arbitration decisions all of which Cohrtlzared. Confidential Deposition of Person Mos

Knowledgeable Debra A. Johnson (“Johnson Dep. (6u2612)”) 98:19-23, attached as Ex. A {(
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Declaration of Ruth M. Bonoh Support of Defendant City and County of San Francisco’s
Supplemental Memorandum (Dkt. No. 92 (“Bond SupeclD)) and as Ex. A téhe Declaration of
Dow W. Patten in Response to Order Dated 3u012 (Dkt. No. 94 (“Patten Supp. Decl.”)). C
is not the only arbitrar used to conduct non-binding drations for the Union and MTAId. 98:15-
18.

By letter dated April 24, 2009, the MTA dismisdeiaintiff from her position as a transit
officer and informed her that future restrictiomsre being placed on her employment with the M
Reply SS at nos. 40-41; Johnson Déek., B. The signature block dhe letter read: “Reviewed a
Approved by Nathaniel P. Ford, Sr. Executive DioeZEO.” However, Johnson herself signed
the signature line and noted the wéial” in front of “Nathaniel.” Johnson Decl., Ex. B. The No
of Separation from Employmentn@osed with the letter) statdlaat: “You may request a hearing
before the Civil Service Commission on your futureptayability with the civi service system of th
City and County of San Francisco. The C@rvice Commission has the authority to remove
restrictions or impose additional restrictionsyaur future employability. However, the Commisg
CANNOT reverse the department’s d&on to terminate your employmentld. (emphasis in
original).

Plaintiff filed an appeal with the Civil Sépe Commission (“CSC”) seeking a review of th

employment restrictions. Reply SS at no. Z4e CSC held a meeting on December 7, 2009 to

decide whether to approve the recommended raestrggtwhich Plaintiff and her counsel attended.

Id. at no. 45. The CSC voted five to zero to camtaintiff’'s examination oeligibility status and

prohibit her from holding future employment witretMTA in a position that requires a Class B or

BP’s driver’s licenseld. at no. 46. The CSC notified Plaintdf this decision in a letter dated

December 9, 2009ld. at no. 47.

Dhn

e

5ion

In December 2009, Plaintiff filed suit in state doalieging discrimination. Over a year lafer,

in March 2011, she added a claim to allege agtoeess violation steming from alleged City
policies of inadequately invegating Muni accidents, exhibiting deliberate indifference to
constitutional rights of employees, and failing'poovide all information upon which employment

decisions would be based in front of the regalaployment arbitratin process.” SAC 11 43-44.

10
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Specifically, Plaintiff claimed that Johnson hadlated the Constitution by withholding an
“eyewitness account[]” of Plaintiff's dring on the day of the Incidefibut not the Inaent itself).
Id. § 44;see also id] 45’ In opposition to this Motion, Plaiiff asserts that the process of
challenging employee discipline lacked safeguémgwsotect employees’ due process rights. In
particular, Plaintiff challenges éhdecision to “modify” the Arbititor’'s Non-Binding Decision, suc
that her employment was terminated.
Il. DiscussION

A. Legal Standard for Motion for Summary Judgment Under Fed. R. Civ. P. 56

Summary judgment is appropriatéen there is no genuine dispus to any material fact g

the moving party is entitled to judgment as a maitdaw. Fed. R. Civ. P. 56(a). A party seeking

summary judgment bears the iniittairden of informing the court @he basis for its motion, and of
identifying those portions of the pleadings and avsey responses that demonstrate the absenc
genuine issue ahaterial fact.Celotex Corp. v. Catretdd77 U.S. 317, 323 (1986Material facts ar
those that might affect the outcome of the casederson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). The “mere existence of some alleged faclisaute between the pas will not defeat an
otherwise properly supported motion for summadgment; the requirement is that there be no
genuine issue of nexrial fact.” Id. at 247-48 (dispute as to a matefaat is “genuine” if there is
sufficient evidence for a reasonable jury tture a verdict for the non-moving party).

Where the moving party will have the burderpadof at trial, it must affirmatively

demonstrate that no reasonatbiler of fact could find othethan for the moving partySoremekun V.

Thrifty Payless, In¢.509 F.3d 978, 994 (9th Cir. 2007). On an issue where the non-moving p4
bear the burden of proof at trifthe moving party can prevail merddy pointing out to the district
court that there is an abs® of evidence to suppdhte non-moving party’s cas€elotex 477 U.S.

at 324-25. If the moving party meets its initial burdine opposing party must then set out speq

facts showing a genuine issue forltiraorder to defeat the motiorAnderson477 U.S. at 250. The

opposing party’s evidence must be more thaeréty colorable” but must be “significantly

probative.” Id. at 249-50. Further, that party may not tgsin mere allegations or denials of the

" The new allegations did not refer to any timeliness concerns.
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adverse party’s evidence, but &t must produce admissible evidetiwd shows there is a genui
issue of material fact for trialNissan Fire & Marine Ins. C0210 F.3d 1099, 1102 (9th Cir. 2000
Nelson v. Pima Cmty. Coll. Dis83 F.3d 1075, 1081-1082 (9th Cir. 599‘mere allegation and
speculation do not create a factual disputarpin v. Santa Clara Valley Transp. Agen2$l F.3d
912, 922 (9th Cir. 2001) (“conclusory allegatiamsupported by factual data are insufficient to
defeat [defendants’] summary judgment motion”).

When deciding a summary judgment motion, a cowst view the evidese in the light mos
favorable to the non-moving party and drdiwstifiable infererces in its favor.Anderson477 U.S
at 255;Hunt v. City of Los Angele638 F.3d 703, 709-10 (9th Cir. 2011). However, in determi
whether to grant or deny summary jaagnt, it is not a court’s task “to scour the record in searcl
genuine issue of triable factKeenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996) (internal
guotations omitted). Rather, a court is entitledetg on the non-movingarty to identify with
reasonable particularity the evidernhbat precludes summary judgme&ee id. Carmen v. San

Francisco Unified Sch. Dist237 F.3d 1026, 1031 (9th Cir. 2001 e district court need not

examine the entire file for evidence establishingraugee issue of fact, where the evidence is not

forth in the opposing papers with adequate refegs so that it could conveniently be found.”)

B. Standard for Municipal Liability Based on Monell v. Dep’t of Social Servs.

In Monell v. Dep’t of Social Seryghe Supreme Court heldatlocal governments are
“persons” under Section 1983 subject to liabildy damages where “action pursuant to official
municipal policy of some nature cause[spastitutional tort.” 436 U.S. 658, 691 (1978). Under|
Section 1983:

Every person who, under color of any statute, ordinance, regulation, custom, or usag

of any State or Territory othe District of Columbiasubjects, or causes to be

subjected, any citizen of the United Statesother person with the jurisdiction
thereof to the deprivation of any rightsrivileges, or immunities secured by the

Constitution and laws, shall be liable to thetpanjured in an action at law, suit in
equity, or other proper proceeding for redress.

Although a city may not be heldoariously liable for the unconstitutial acts of its employees on
basis of an employer-employee relationship whihtortfeasor, it may be held liable untiéonell

when a municipal policy or custocauses an employée violate another’'sanstitutional right. 436
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U.S. at 691-92. In order to hold a municipality lgkd plaintiff must show that: (1) he or she
possessed a constitutional right of which he ovee deprived; (2) the city had a policy; (3) said
policy amounted to deliberate indifésce to his or her constitutidméghts; and (4) such policy wa
the moving force behind the constitutional violatid®lumeau v. Sch. Dist. No. 40 County of Yan
130 F.3d 432, 438 (9th Cir. 1992pgrafos v. City and County of San Francis€da5-3881 PJH,
2006 WL 3699552, at *14 (N.D. Cal. Dec. 13, 2006).

A plaintiff may establish municipdiability under Sedbn 1983 in one of three ways. First
the plaintiff may show that an employee coitted a constitutional violation pursuant to an
expressly-adopted official polioor to a “longstanding practice oustom which constitutes the
‘standard operated procedure’ of the local government entitirith v. City and County of San
Franciscq 308 F.3d 968, 984 (9th Cir. 2002) (quotiiggt v. Dallas Indep. Sch. Dis#t91 U.S. 701,
737 (1989)). Second, the plaintiff may estabtislt the employee comitting the constitutional
violation was an official wittffinal policy-making authority” andthat the challenged action itself
thus constituted an act official government policy.”Gillette v. Delmore979 F.2d 1342, 1346 (9
Cir. 1992). Here, the “edicts or actgy fairly be said to represertffioial policy” in the area of the
decision madeUlrich, 308 F.3d at 985 (internal citations omittedhird, a plaintiff may prove thg
an official with policy-making authority “ratifet a subordinate’s unconstitonal decision or action
and the basis for it"Gillette, 979 F.2d at 1346—47) or that the officilelegated that authority to th
subordinatelrich, 308 F.3d at 985).

C. Application of Monell to Plaintiff’ s Termination

To determine whether Plaintiff has any triable claim unddogell theory, the Court review
each of the avenues for holding the municipality piddly liable. Defendant argues that Plaintiff
cannot establish her Section 1983i@i under any theory and thelte has not shown any of the
procedures followed by the MTA amounted to an unconstitutional policy that denied Plaintiff
employees of due process. Mot. at 1; Supp. Reply at 1.

1. Long-Standing Policy
First, aMonell claim may exist when the constitutional violation results from an express

adopted official policy or a “longstanding practicecastom which constitutes the ‘standard oper
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procedure’ of the local government entityJirich, 308 F.3d at 984. Liability for a longstanding

practice or custom “may not beegglicated on isolated or sporadicidents; it must be founded upon

practices of sufficient duration, frequency and ¢stesicy that the conduct has become a traditional

method of carrying out policy.Christie v. lopa176 F.3d 1231, 1235 (9th Cir. 1999) (quoting
Trevino v. Gates99 F.3d 911, 918 (9th Cir. 199@&jllette, 979 F.2d at 1349 (it is crucial to the

inquiry that plaintiff estalish “how long this alleged formal policy existed”).

At oral argument, Plaintiff’'s counsel adted that—based on the initial Opposition and the

evidence contained therein—insuffici@widence of a long-standing policy undiéonell existed.
The Court permitted supplemental briefing on theibdolimited to the issue of a policy or long-
standing practice and based upon the additional deposvidence which remained outstanding.

(Dkt. No. 71.) Plaintiff now agues the existence of a longustling practice of modifying non-

binding arbitration decisiondenies employees due process. Supp. Opp® &lintiff's evidence df

this “policy” consists of Ford modifying a totaf five non-binding arbitr@on decisions (including

Plaintiff's) by overturning one particular arbitrator’s remonendation to impose either no discipline

or some form of discipline less than termioa. Supp. Opp. at 3; Patt&upp. Decl., Exs. C—3ee
alsoDkt. No. 81-1. In a sixth case, the modificatiwas favorable to the employee. Because FQ

exercised his discretion to moditye five decisions and his decisiomsre final, Plaintiff concludeg

d

=

that these “employees had no poghaeation process provided todim” and their due process rights

are not adequately proted. Supp. Opp. at 3—4.
The Court is not persuaded. First, the rdatoes not support a finding of a long-standing
practice of modifying non-biding arbitration decisionsAt most, the Plaintiff has identified five

instances each with unique characteristics and each arising from the paatioittator’s point of

8 The Court notes that Plaintiff changed her position between her initial and Supplemental Opposition

brief:

In her initial Opposition, Plaintiff repeatedly arguedttiohnson—not Ford—made the decision to overtyrn

the Arbitrator's Non-Binding Decision. Mot. at 9 & 12 (“the decision of Debra Johnson to disregard th
arbitrator’s findings is an unreviewlabdecision”); Reply SS at nos. 36-3®(SPUTED. Johnson terminat
Molex’s employment, not Nathaniel Ford.”) (emphasis in originalpirfiff now seems to have abandoneg
that argument in favor of asserting that Ford is thal fpolicymaking authority, but that he delegated his
authority to Johnson or that hdifi@d her unconstitutional decision.
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view.? Plaintiff herself admits that the arbitradecisions were “vaously” based on differing
rationales. Supp. Opp. at 4 n.1. Johnson testified that she was not aware that Ford modified
arbitration decisions in 2008. Johnson Dep. 86:642@009, Ford modified three decisions but
Johnson only recommended two of the three modificatiths36:21-87:12 & 89:7-9. In 2010, F
modified two other arbitration dessons without anynput from Johnsonld. 87:13-15 & 89:10-12

The Court may infer that Ford ultimately disagd with the reasons that the arbitrator found

persuasive in making his own decision, but no mMdrelaintiff has not presented even a colorable

showing of a long-standing practioéarbitrary and routine moddations of non-binding arbitratio

9 Employee 1 (Patten Supp. Decl., Exs. C & D): Cohn recommended that grievant not be dismissed,
seven-day disciplinary suspension be imposec dftginal recommendation to dismiss was based on
grievant’s violation of rules conceng inattention of duties, respectfultaior, failure to call out stops, an
history of past rule violations. Cohn’s recommendation was based belieisthat a particular customer
complaint was hearsay in nature. Cohn did find, howekat,other complaints regarding the grievant we

any

prd

-

but th

d a

e

accurate and that some discipline was warranted. dvandurned Cohn’s decision because he agreed with the

original recommendation to dismiss. Johnson fesdtihat she made no recommendation to arbitration
decisions in 2010. Johnson Dep. (June 6, 2012) 89:10-12 & 89:19-25.

Employee 2 (Patten Supp. Decl., Exs. E & F): Cohn recommended that grievant be reinstated becau
decision was not issued within fourteen days afte#aring. The original recommendation to dismiss w
based on an accident in which the grievant’'s coachthdyalist, who was killed. A video of the incident
indicated that grievant sped up, rather than slowingnd@wor to hitting the bicyclist. Ford overturned the

se a .
as

arbitrator’s decision based on the “egregious nature of this accident.” Johnson signed the letter overturnin

arbitrator’'s recommendation on behalf of Fotibhnson Dep. (June 6, 2012) 92:23-93:11.

Employee 3 (Patten Supp. Decl., Exs. G & H): Cohn recommended no discipline based on the facts 3
circumstances where a pedestrian was killed and a réfatestigation by the CPUC revealed that grievan
received a high volume of text messages during his shift. Cohn found grievant’s explanation—that hi
his cell phone during the shift—credible and thataswnlikely grievant had his phone with him. Ford
“vehemently disagree[d]” and found that grievhat blatantly disregarded safety rules, which had

“catastrophic results.” Johnson did not sign the letterton@ng the arbitrator’'s recommendation, although

she did sign on the Step 3 notice. Johnson Dep. (June 6, 2012) 97:5-23.

Employee 4 (Patten Supp. Decl., Exs. | & J): Cadoommended a ten-day suspension to grievant, who
previously tested positive for drugs, was allowed to Kegfob subject to a last chance agreement, and t
was unable to give a urine sample at a later drug test (which the MTA believed was a refusal to subm
testing). Ford disagreed with the arbitrator’s decision and dismissed the employee for failure to comg
rules prohibiting drugsSeeJohnson Dep. (June 6, 2012) 89:10-12 & 94:1-14.

19 To the extent that Plaintiff implies some kind of ta@sinst Cohn’s decisions that has resulted in inten

deprivations of due process, Plaintiff provides no ewa upon which such an inference can be drawn. S
Opp. at 3-4.
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decisions.
Second, and more fundamentally, the writtenvgniee process of which Plaintiff complair
i.e. Ford’s authority to accept, modify or eef, stems from the MOU itself, which the Union
negotiated. Pursuant to the MOU’s grievapoecedure for disciplinary actions, employees are
entitled to a Skelly hearing an@l a notice of the proposed actidii) the reasons for the propose(

discipline; (iii) a copy of the chges and materials upon which the actis based; and (iv) the righ

to respond, either orally or in writing, to thetlaority initially bringing ctarges. MOU § 23.1 at 24J/.

From the beginning of the process thinion accompanied the PlaintifieeLum Decl., Ex. B. For
“serious or major accidents,” an employee chargiial an accident may appeal that decision to t
Accident Review Board. MOU § 23.6 at 284. TARB consisted of both Union and MTA paneli
to ensure a fair process. Furthiie ARB takes evidence under oattl. § 23.6 at 289. If the ARB

found an operator contributed teetbause of the accident, an emgleynay appeal but only to “the

extent of the disciplineppropriate in the case.Id. 8§ 23.6 at 291see id Art. 27 at 324. Union
representatives were present at the ARB idgaand presented on Plaintiff's behalf.

Further, two more levels of veew were afforded, including on-binding neutral arbitratior
MOU Art. 27 at 326. While true that the MOWicitly gave the MTA Executive Director/CEO (
his or her designee) the authority to “exergjs#iscretion in accepting, maiging or rejecting the
recommended decision” and did mwbvide an avenue to appealdabrallenge a modification of the
arbitrator’s decision, th€ourt finds no basis to hold the estcollectively-bargained grievance
process “necessarily insufficientpoovide sufficient [due] process.1d. at 327; Johnson Dep. (Ju
6, 2012) 87:16-21 (it was not possible unithe contract at that time for an employee to grieve g
decision to modify the arbitratortdecision); Supp. Opp. at 4. Plafhtias not provided evidence ¢
widespread failure in the process. Here, the process involves both WdidiT& participation by
individuals with experience in the relevant employment area;rstestimony; opportunity to have
representatives predeand question witnesses; and the opportuioityranscription. Plaintiff, as a
member of the Union, concedes that she agregaldov this process. Molex Decl. T 2 (“I was aw

that | had to bring any grievae through the union mechanism.No evidence has been presents
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that the Union representatives who participate®lamtiff's behalf believedhat the process itself
failed to provide adequate review.

To the extent Plaintiff now belatedly suggestat her due procegghts were violated
because the ARB Hearing was not heard on a titmeetys (within twenty business days per the M
per section 23.6 at 286), there is insufficieritlerce in the record to raise that inferehcéleither
party has identified specific evidem regarding a time waiver (or faiuto obtain a waiver). In and
of itself, the “failure to follow state or localgalations or policies does hordinarily establish a
violation of an individual’s righto procedural due processDoe v. Mercer Island Sch. Dist. No. 4
No. C06-395, 2007 WL 215858, at *4 (W.D. Wash. 2£).2007) (addressing claim for violation
due process based on defendants’ failureltovicexpulsion procedures outlined in Washington
Administrative Code and district@wn policies, where student haatstcreated property interest i
attending public school)While “due process requiremeragply only to liberty and property
interests,” it does not necessafibiow that a plaintiff has a “prtected property interest in the
procedures establishedGoodisman v. Lytler24 F.2d 818, 820 (9th Cir. 1984) (plaintiff alleged
deprivation of due process basedprocedures established for mmakidecisions regarding promot
and tenure, as set out in the filgiwwode and school policy statenten Here, the facts show the
brake report was dated after the expiration efa-day period and considered by the ARB.
Goodisman724 F.2d at 821Doe 2007 WL 215858, at *4 (court must examine the process act
provided to plaintiff to determineffect of contravening own policyPetersen Decl. 1 5-6 & Ex.

K. Johnson Dep. 57:12-23. Further, as Plaintiff hetsstified, she was repsented by the Union

ou

100

-

on

Lally
A

at

the ARB Hearing and the representati went over “every little detadtep by step, of . . . everything

that happened, and if what [Molex] did was what [she] was supposedtandt” including drawin
details of the incident on a white board. IstoDep. (Vol. I, Sept2, 2010) 257:23-258:8, 260:9—
& 260:24-261:4. Because the Union’s abilityepresent Plaintiff was not prejudiced, and

1 As set forth above, ARB Hearing member Paul Retetestified that the twenty-day timing was “rarely
adhered to” and that while he did not know if—imiRtiff's case—the Union waived the twenty days, any

waiver would have been agreed upon between “the umdmanagement. She would not be involved inji

Petersen Dep. 80:10-81:10.
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apparently additional probative information was coased by the ARB, the Court finds that the short
delay (even if not waived) does nateito the level of a constitutidrdeprivation of due process.

Plaintiff's last attempt is to argue thaghnson had additional eopon evidence regarding
Plaintiff's failure to follow thedistance-rule and that certainidence was withheld throughout the
grievance process. Supp. Opp. at 5. With respect to Johnson’s “eysivitpieson, Plaintiff has
failed to link Johnson’s opinion to the comprehensexgew process, to thdtimate decision, or to
the zero-tolerance approach for dealing with théses of serious accidents. The Court finds no
evidence to infer that Johnson influenced: Britt when she initially recommended dismissal; LUum w
he concurred; the 3-member ARB panel whdaund the accident “Avoidable;” Helms who affirmed
by denying the grievance; or Cohn when he cotetuthe non-binding arbétion. While Johnson
reviewed the Non-Binding Arbitrain Decision, the decision haseddy been made and affirmed
without her involvement. The “evidence” was not dgatory, but rather congent with all of the
lower level findings. Even thedwi-Binding Arbitration Decision wasot based upon a finding that
Johnsordid not causehe accident or that thevidence showed the brakesredefective. Rather,
Cohn’s recommendation was based upon his bek¢fJibhnson should be given a second opporfunity
despitethe seriousness of the accident, and especialighthof her remorse. SFMTA disagreed and
the MOU authorized disciplinary action bdsen “severe” accidents. MOU § 23.6 at 282—-84 &
Appendix F. This disagreement does not craataference of a due process violation.

Based on the evidence presented, Plaintiff hitedféo identify a written policy or long-

standing practice or custom whiclsuéts in due process violationgvhile Plaintiff has raised a few

12 plaintiff also contends that Defendant did not produce a copy of a call from Central Control on the day of
Incident (informing her that she was following too closely) and withheld evidence regarding the braking
system. Opp. at 6. Again, she fails to present evidénatehis meaningfully deprived her of due process
Plaintiff raised each substantive issue at the variegs sh the Skelly, ARB, ahgrievance processes. The
call from Central Control would not have been exculpatorPlaintiff and would have provided an additional
reason to support her termination consistent with wteahearing officers had found. Plaintiff also testified
that sheold Lum that she never received the call. Molex O¥jol. II, Sept. 2, 2010291:9-12. Lum noted|in
the Skelly Decision that Plaintiff informed him of this, am@hethelesslecided that she had violated the
spacing rule. Lum Decl., Ex. B. Moreover, Plaintiff talsssie with the fact that, in the course of testing the

brakes, the brake lines had rupturedthat this specific fact was never niened at the Skelly hearing. Reply

SS at no. 74. This ignores that the actual brake report was not dated until after the Skelly hearing, presum
to be considered by the ARB. Further, the actual probaalue of that fact is pure speculation at this jungture
and on this record.
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issues regarding the process, none of them rigesttevel of constitutional violations. The proce
may not have been perfect, but given the recoforeehe Court, it does not find even an infereng
that the process wasnstitutionallyflawed. For the reasons statdabve, Plaintiff has failed to
establish that a legally cogmible policy under this prong dfonell.

2. Monell Liability Based On Actions By Final Policy-Making Authority

Next, the Court considers whethdonell liability can be estdlshed because the employe
“‘committ[ing] the constitutional tort was afffigial with ‘final policy-making authority.” Gillette,
979 F.2d at 1346. Courts have held that “fpalicy-making authority” may be interpreted as
authority for a single decisiorGillette, 979 F.2d at 134T;ytle v. Car| 382 F.3d 978, 983 (9th Cir
2004) (“policy” includes a course attion tailored to a particulaituation whether or not it is
“intended to control decisions later situations”) (quotin@embaur v. City of Cincinnat#475 U.S.
469, 481 (1986)).

Defendants argue at great lengths thaCivl Service Commission is the “final policy-
making authority” for the City anddLinty of San Francisco and therefttenell liability cannot
attach to the ultimate termination decision. Pl#ietunters that “Ford is #hfinal policymaker with
respect to MUNI's discipline of employees because his decisierfsal and unreviewable.” Sup
Opp. at5 & n.5. Plaintiff's postin necessarily focuses solely on Ford’s authority for “acceptin
modifying, or rejecting” non-bindingrbitration decisions under the MOU for grievances based
employee discipline. Plaintiff deenot argue that Ford’s authorig/broad-based. Supp. Opp. at

To determine whether an official is a finmdlicymaker, the court must first “identify the
particular area or issue for which the offiagklleged to be the final policymakerZografos 2006
WL 3699552, at *16 (quotinGortez v. County of Los Angel@94 F.3d 1186, 1189 (9th Cir. 2002
see Lytle382 F.3d at 983 (court’s inquiry regardifinal policymaking authority focused on
“employment-related disciplinary decisions for Distemployees”). The court must then analyz
state law to determine the charxcof an official’s function.Zografos 2006 WL 369952, at *16
(whether an official is a final policymaker is a matiélaw to be determineby the judge rather th

the jury with reference to state law). “[U]nderli@ania law, a city’'s Charter determines municip
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affairs such as personnel mattersllrich, 308 F.3d at 985 (quotirtdyland v. Wonderl17 F.3d 40
414 (9th Cir. 1997) (alteration in originapgrafos 2006 WL 369952, at *16 (a city’s charter

determines whether an official is a final policymaker).

Defendant argues that the CSC is the final poligker with respect to employment matters.

Supp. Reply at 4. Defendant is amtthat under the Charter of tGay and County of San Francis
(“Charter”), the CSC is generally the “final pptmaker with respect to employment matterSchiff
v. City and County of San Francis@&16 F. Supp. 2d 798, 812-13 (N.D. Cal. 20HByris v. City
and County of San FranciscNo. C 08-2353 PJH, 2009 WL 2421732, at *14 (N.D. Cal. Aug. 6
2009) (same). Specifically, the CSC “is chargeithwhe duty of providing qualified persons for
appointment to the service of thay and County.” Charter § 10.108¢hiff 816 F. Supp. 2d at 80
(CSC sets forth the competitive examination “process for making entry level and promotional
appointments in the City”). As part of its gealepowers and duties, tli&SC “shall adopt rules,
policies and procedures to caoyt the civil service merit systerhto govern a specific list of
employment matters. Charter 8 1AL10Vhile this section of the Charter does specify a wide ar
seemingly-broad range of employment mattersiwithe CSC’s powers, copguously absent from
this list is a reference to the termiioat, discharge, or dismissal of employé&sThis absence is
particularly relevant in lightf the agreed-upon MOU whiclx@icitly provided Ford or his
“designee” with the discretion to accept, modify, or reject Step 4 nonAgirdbitration decisions.
MOU Art. 27 at 327. Johnson herself confirmed thatifsodecisions to modifyvere not grievable
Johnson Dep. (June 6, 2012) 87:16-21.

3 The CSC'’s “rules shall govern appliicms; examinations; eligibility; dutian of eligible lists; certification
of eligibles; leaves of absence for employees and offiegrpointments; promotions; transfers; resignatio
lay-offs or reduction in force, both peanent and temporary, due to lack of work or funds, retrenchment
completion of work; the designation and filling of positions, as exempt, temporary, provisional, part-tir
seasonal or permanent; status and status rights;tjommdng status and the administration of probationary
periods, except duration; pre-employment and fitnesduty medical examinations, except for the conditi

5CO

nd

ons

under which referrals for fitness for duty examinatiaiisbe made, and the imposition of new requirements;

classification; conflict of interest; and such other matters as are not in conflict with this Charter.” Cha
10.101.
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Plaintiff counters arguing that the CSC only reviewed Plmthallenge to her future
employment restrictions. Defenttgprovides no evidence to relibe specific premise that for

purposes of termination decisioassing from the MOU, Ford’s tenination decisions were indeeq

final. While Ford and the MTA, generally sp@ak may have been “constrained by the CSC rules

and policies in making [his/its]atisions” (Supp. Reply at 1), thisrggral principle does not supplg
the more specific authority vested in Fordbtgh the MOU. Defendant’s communications to
Plaintiff confirm this view. Plaintiff’'s Notice abeparation from Employment clearly stated that
“may request a hearing before the Civil Sernv@manmission on your future employability with thg
civil service system” and that tl&SC “has the authority to remoxestrictions . . . on your future
employability.” Johnson Decl., Ex. B. This tize also explicitly stated: “[hJowever, the
Commission CANNOT reverse tliepartment’s decision torteinate your employment.id.
(emphasis in originaf}t Zografos 2006 WL 3699552, at *16 (“The dudrity to exercise discretion]
while performing certain functions does not make the official a final policymaker unless the d
are final, unreviewable, and noinstrained by the official polies of supervisors.”) (citin@ity of St

Louis v. Praprotnik485 U.S. 112, 126-28 (1988)): Supp. Opp. &t 3.

4 This conclusion is confirmed nother portion of the Charter, which “placed within Municipal
Transportation Agency the power and duties relating tsitfathat had been previously vested within othg
departments, boards, and commissions of the City and County. Charter § 8A.100(d). The Charter “in
ensure sufficient oversight of the [MTA]” and to “pregei the role of . . . the Civil Service Commission([]
to merit system issuesld. 8§ 8A.100(e). But at the same timeg @Bharter “intended to strengthen the
[MTA's] authority to: 1) manage its employees; . . . [and] 3) protecAtdency'’s righto select, train, promag
demotediscipling layoff andterminate employegmanagers, and supervisors based upon the highest
standards of customer service, efficiency, and competendyg 8A.100(f) (emphasis supplied.)

!> The Charter further provides that: “[e]xcept as otfigevprovided in this Section, the Agency shall be
governed by the rules of the civil service system administered by the City and appeals provided in civ
rules shall be heard by the City’s Civil Service Cassion. Unless otherwise iagd by the Agency and
affected employee organizations, appeals to thé 8&rvice Commission shall include only those matterg
within the jurisdiction of the Civil Service Commissiarich establish, implement, and regulate the civil
service merit system as listed in Section A8.409-3.” @nh& 8A.104(b). There is no such agreement in t
MOU altering the fact that appeals to the CSC shalugelonly those matters within its jurisdiction. Furth
while the City and County is required to bargaigdod faith with employee organizations regarding the
“establishment of procedures for the resolution of griegartoncerning the interpretation or application g
agreement, and including agreements to provide tjnaibitration of discipline and discharge,” the Chart
expressly retained its ability to establish, iempknt, and regulate the civil merit systelah. 8§ 8A.409-3. It di
not reference termination decisions as a matter within the jurisdiction of the CSC.
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Based on the foregoing, the Court finds that keiid fact the final policy-making authorityj
for termination decisions arising out of the MOUssue here. However, because Plaintiff does |not
argue that Ford himself committed the constitutiamalation, other than to ratify Johnson’s actiops
or delegate authority to her (Supp. Opp. at Birdff cannot state a dila under the second test.

3. Delegation and Ratification

Finally, the Court turns to whetheMonell claim can be stated where the final decision-
maker delegated decision-making authority to a slibate or ratified the unconstitutional basis qf a
subordinate’s decision. The cruxPifaintiff's argument is thddebra Johnson’s “single act [of]
overturning the arbitrator’s decision” violatedpitiff's constitutional rights and constituted policy
because “she was acting with the authority of the final policymaker.” Supp. Opp. at 5.

With respect to delegation, “courts consideretiter the [subordinatg’discretionary decisign
is constrained by policies not of that [person’s] making and whether [his or her] decision is sybjec
review by the municipality’swthorized policymakers.Schiff 816 F. Supp. 2d at 813 (quoting
Christie, 176 F.3d at 1236—-37Irich, 308 F.3d at 986 (also quoti@risti€). Importantly, the
ability to delegate discretion does not reqamatemporaneous delegation of final policymaking
authority. Schiff 816 F. Supp. 2d at 813 (delegating discreisamot equivalento delegating final
policymaking authority). In analyzing ratificati, the Ninth Circuit has concluded that the merg
deferential review of a subordinate’sdietionary decision is insufficient fdfonell liability.
Gillette, 979 F.2d at 1347-48. Followirijty of St. Louis v. PraprotnjkheGillette court held that |n
order for a policymaker to be deemed to hawified a subordinate’s decision, the policymaker must
“approve the subordinate’s decisiand the basis for it Gillette, 979 F.2d at 1348 (emphasis in
original). TheGillette court did note the SuprenCourt’s distinction thawith delegation a different
result may occur “if a particular decision by a sulioate was cast in therfo of a policy statement
and expressly approved by the supervising policyanak. [or] if a series of decisions by a
subordinate official manifested@stom or usage’ of which the supervisor must have been aware.”
Gillette, 979 F.2d at 1348 (quotirRyaprotnik 485 U.S. at 130) (alterans in original).

Other Ninth Circuit cases have similarly heldttit]he policymaker must have knowledge of

the constitutional violation and actually approve itytle, 382 F.3d at 987 (failure to overrule a

22




United States District Court

Nartharn Dictrirt nf Califarni

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

subordinate’s actions, without more, is insufficie@ristie, 176 F.3d at 1239 (“A policymaker’s
knowledge of an unconstitutional act does not, by itself, constitute ratification. Instead, a plaintiff
must prove that the policymaker approved of the subordinate’s act. For example, it is well-settled
a policymaker’s mere refusal to overruleudardinate’s completed adbes not constitute
approval.”). Ratification is ordarily a question for the juryjthough the plaintiff must establish
there is a genuine issue of material fagfarding whether atification occurred.Christie, 176 F.3d
at 1238-39 (affirming grant of summary judgment agaandaintiff who did noestablish whether g
County Prosecutor ratified the act®of a deputy prosecutor).

Plaintiff offers the following evidence tdnew delegation: (1) Ford had authority to
“designate” the responsiliyi of modifying arbitration decisiort® another; (2) Ford delegated that
authority to Johnson on at le&s occasions; and (3) Johnson sidjiher name “for” Ford on the
dismissal letter. Supp. Opp. at5. Defendant esrhat the evidencéews that it was Johnson’s
responsibility to review discimary recommendations regardiMlTA employees and to recommehd
to Ford whether decisions should be “accepted, fieallior rejected.” The Court agrees with
Defendant.

It is undisputed that Johnson madeithigal review and thereafter submitted
recommendations to Ford. Johnson Decl. &]1®; Johnson Dep. 20:16-21:19. Johnson’s use |of
the word “designated” or “designee” in a depasitand signing of the dismissal letter “for” Ford ¢o
not create, taken together, a treidsue of fact on the issu8eeJohnson Dep. (Jan. 25, 2011) 50:23—
51:6; Johnson Dep. (June 6, 2012) 83:15-20; swhbB=cl. 1 5, 10-11; Ford Decl. 11 4 &6
Reply SS at nos. 36—-39 (Plaintiff's only “evidencettspute that Johnson recommendation and|Forc
approved is the letter itself addhnson’s testimony that she signeel lftter and called herself his
designee). Further, of the finestances from 2008 to 2010 whémerd modified an arbitration
decision, he did so three of five tim@ghoutJohnson’s involvement. Nang in the record shows
that Johnson ever acting without Ford’s reviewAccordingly, the Court must find that any
discretionary decision Johnson made was “subjeaview by” Ford andconstrained” by him.Se¢
Ulrich, 308 F.3d at 986 (delegated authority canimeve where the decisions “were not subject o
review by the Governing Board’Harman v. City and County of San Francist86 Cal. App. 4th
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1279, 1300 (Cal. Ct. App. 2006) (effective delegatioth haen made where particular employee’

"2

approval was required for all appointments and‘peeormed a policymaking role in reviewing
departmental diversity staffing plans”). Accargly, Plaintiff cannot estdish that Johnson had be¢en
delegated final policymaking authority for the purposeisionell.

The Court now turns to the final theory upon whidbnell liability can be baed: ratification
The question is whether Ford ratified the allegentigonstitutional basifor Johnson’s
recommendation—not necessarily the recommendation itGdlette, 979 F.2d at 1348. Plaintiff
argues that her due process tigivere violated because Jobnsconsidered evidence never
produced at Plaintiff’'s due prose hearings, and evidence and faase withheld from Plaintiff
throughout the grievance process.” Supp. Opp. at 5.

Plaintiff has not presented any evidence that [eortsidered these facts or that Johnson ¢ver
shared the information that she (Johnson) saw tiffadniving too closely on tat day. Ford Decl. |1
4, 6-7; Johnson Decl. § 12. Johnson herself den@gggthhe information with Ford. Reply SS at
no. 53 (“Johnson did not tell Ford that she had $éelex driving too closely . . . on the day of the
accident and Ford did not consider this evidenaraking his decision.”). Further, Plaintiff hersglf
conceded this position Brguing that Ford haab rolein the decision: “Brd did not terminate
Molex, Ms. Johnson did. It is heignature on the termination papehathaniel Ford accepted every
single recommendation by Johnsomd. Plaintiff’'s evidence is directed to the ultimate issue of
terminating,not tothe underlying factual basis of thdenstitutionalclaim. Johnson’s
recommendation to terminate Plaintiff was consistetit four other interna¢valuations: the first by
Britt, the Acting Superintendent of Plaintiff's Division; the second_bgn after a Skelly hearing; the
third by the Accident Review Boardnd the fourth by Helms at theet3 grievance. Further, the
arbitrator did not voice any sihgreement with the faatsgarding the Incident.

Having failed to set forth any evidence that Ford ratified the alleged unconstitutional act by
Johnson or from which the same can be inferrednfifaias not established a triable issue of fagt

thatMonell liability is viable under this theory.
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[I. CONCLUSION
For the foregoing reasons, Defendauotion for Summary Judgment@RANTED. This
Order terminates Dkt. Nos. 40 & 47. Defendarlighrepare a Form of Judgment and submit it to the
Court after providing Plaintiff with aopportunity to approve as to form.
All trial-related dates are hereMACATED.

T 1SS0 ORDERED.

Dated: July 25, 2012 W W

YVONNE GoNzaLEzZ*RoGgers &
UNITED STATES DISTRICT COURT JUDGE
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