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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MARK HAINES, Case No.: 11-CV-01335 YGR
Plaintiff, ORDER GRANTING DEFENDANTS' MOTION TO
Dismiss
VS.

DARYL B.BRAND, MFT et al.,

Defendants.

Plaintiff Mark Haines alleges #ét his Fourth and Fourteendmendment rights were violatg

when he was taken into custody pursuant tif@aia Welfare and Institutions Code § 515and

77

d

transported to Alta Bates Medical Center for éhéRr observation. Haines has sued Daryl Brangd, a

City of Berkeley mental healttlinician who made the decisiondetain Haines, the supervisor ar]
managers in Brand’s reporting chain, David Wdarvey Tureck and Fred Medrano, and the City
Berkeley? Plaintiff's Second Amended Complaint alledies causes of action: (1) violation of th
Fourth Amendment to the Constitution of the Udiftates against Brand, in her individual and
official capacities, and against the City ofrBaley; (2) Deprivation of Due Process under the

Fourteenth Amendment to the United Stateagfitution against Brand, individually and in her

official capacity, and against Weehrs official capacity as supervisof Brand; (3) Denial of Equal

Protection under the Fourteenth Amendment éohited States Constitution against Tureck anc

! California Welfare and Institutions Code § 5150 (refétreherein as “Section 5150”) authorizes arrest \
a person poses a danger to himself or others. More gdgifipursuant to Section 5150, an individual ma
taken into custody and placed ina@ppropriate facility for observatiand treatment when officials have

d
of

e

vhere
\y be

probable cause to believe that the person, “as a resultrwéhaésorder, is a danger to others, or to himself or

herself, or gravely disabled.” Cal. Welf. & Inst. Code § 5150.

2 Defendants Daryl B. Brand, David Wee, Harvey S. Tureck, and Fred Madrano are current or former
employees of the City of Berkeley, which operates the &eykFree Clinic (“BFC”) and also is a Defendal
this case. Second Amended Complaint 1 6-10.
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Medrano in thé official cagpacities as dministrata's for the Ciy of Berkeky, all pursaiant to 42
U.S.C. § 1983 and state la claims fa (4) False mprisonmet against Band in her ndividual
capecity; and €) Intentiona Infliction of Emotiond Distress gainst Brandn her indivdual capatty.

Defendints have raved to disniss the Seaad throughFifth cause®f action o the ground
thatthe Secon@nd Third euses of acon fail to séte a claimthe Fourthcause of actn was alredy
dismissed witlout leave tcamend, andhe Defendat is entitl@ to absolu or qualified immunity as
to the Fourth ad Fifth causs of action

Havingcarefully cansidered thgapers sutmitted and he pleadingsn this acton, and for he
reasons set foitt below, theCourt herby GRANTS the Motionto DismissWITH LEAVE TO AMEND
theSecond, Thid and Fouth CausesfoAction. PEintiff's Fift h Cause ofAction for Intentional
Infliction of Emotional Didress isDISMISSEDWITH PREJUDICE, again?
l. BACK GROUND

Haineswho is proeedingpro <e, alleges afollows: Haintiff is an“unemployed transient
who routinely tavels and geps in higar.” Secon AmendedComplaint (SAC”) 1 11, Dkt. No.56.
At approximatéy 5:45 p.mon Friday,December 42009, Plaitiff walked into the Bekeley Free
Clinic (“BFC”) in responsé¢o a handhbl advertisirg “peer couseling.” 1d. 11 14, 15.Plaintiff was
suffering froman upper regiratory trad infection,fatigue, huger, frustraiton and anxty, and wa
looking for enotional supjrt to spealkabout persoal emotiora matters, mcluding hisfrustrationand
anxety. 1d. §119-23. Plantiff was informed thaio peer conselor was w@ailable, ad he waitedor
a wunselor. 1d. 11 31-32.

As Haires waited, plice officers arrived aBFC, one ® whom Plaitiff allegespreventechim

from leaving ad told him b “stay insde” when Paintiff attempted to go otside to smke a cigagtte

® Section 1983 povides that:
Every peson who, uder color ofany statute, adinance, reglation, custon, or usageof any
State ofTerritory or he District ofColumbia, sbjects, or cases to be dyjected, anycitizen of
the Unied States or ther personwithin the jursdiction theeof to the depvation of any rights,
privileges, or immunties securetly the Constitition and lavs, shall be kble to the pety
injured n an action aklaw, suit inequity, or otter proper praeeding for edress.
42 U.SC. § 1983.

* Pusuant to Feeral Rule ofCivil Procedire 78(b) ancCivil Local Rule 7-1(b), he Court find that this
motion, which fas been notied for heariig on June 192012, is appopriate for @cision withaut oral
argument. Accaodingly, theCourt VACATES the hearig set for Jungl9 2012.
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Id. 17 36-46. [Rfendant @ryl Brand hen arrivedand escortedhim to an nterview ram along wih
theofficers. Id. { 50-57.At this pointPlaintiff bdieved he vas under aest. 1d. 53

Brand aked Plaintif questionsand informed Plaintiff that there wa a concerfithat [he]
might want to lurt [himsef].” 1d. § 60. Plaintiff responded “lcame heredr help” and‘l came hee
to talk with a peer counselpabout embonal issus.” 1d. 66. In respons to furtherquestioningby
Brand, Plaintif asserted hisight to ramain silent ad asked taonsult an #orney. Id. § 72.
Thereafter Hanes refusedaanswer futher questias from Band ard refused to sigma “contract br
sakty,” assertng that he rquired a lawer before gyning anyhing and thahe had aright to renan
silent.” Id. 11 &-89. Afterfurther attenpts to engge Plaintif in converstion and gehim to sign
thecontract forsafety, Brad then appkd for Plainiff's involuntary psychatric examnation unde
California Wefare and Instutions Cale § 5150.1d. 11 90-113 Plaintiff asserts thaDefendant
Brand subjectd him to polce detentia and psychatric evaludgion withoutprobale cause. Id. T 167.

Plaintiff was searatd and esaded outsidehe clinic toan ambulace parked otside. Id. 11
109-123. His pcket knifewas seizedld. § 118. Plaintiff was then takerio Alta Bates Hospital,
where he was #d and offeed food, ad where stéf asked hinfurther quetions and dew his blad
ove his objectons. Id. 111 124-144. H was laterransferred arly Saturdg morning,December 5
2009, to the Jbn George Bychiatric Rwilion. 1d. 9 148. At dout 5:30 am. that dayDr. Schwatz
interviewed Plantiff and tdd him he vas “free to @.” 1d. 1 54-56. Hewas releasedt 6:00 a.m
Id. §157.
. LEGAL STANDARD

A motion to dismisaunder Rulel2(b)(6) tests the legasufficiency of the clains alleged irthe
complaint. Ileto v. Glock. Inc., 349 F.81 1191, 119-1200 (9thCir. 2003). All allegations of mateal
factare taken sitrue. Erickson v. Pardus, 551 U.S.89, 94 (207). Althowh “detailedfactual
allegations” arenot requirel, a Plaintif’s obligation to providethe ground®f his entitement to reef
“requires morehan labelsand conclusins, and adrmulaic resitation of tre elementsf a cause b
action will notdo.” Bell Atlantic Corp. v. Twombly, 550 U.S544, 555 (207) (citations and
quaations omited). In cosidering amotion to disniss, the ©@urt startdy identifyingthe legally

corclusory stagments; thesare not etitled to theassumptiorof truth. See Ashcroft v. Igbal, 556
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U.S. 662, 67879 (2009) (“Egal conclgions can povide the famework ofa complaint[but] they
must be suppded by factal allegatiors’). Then te court shald assumehe veracityof the well-
pleaded factuabllegationsand “deternine whethethey plaudily give riseto an entittment to
relief.” Id. at 679. “[W]here the wellpleaded factslo not pemit the courtto infer mae than the
mere possibiliy of miscorduct, the canplaint has Heged —but it has not sShow[n]’ — ‘that the pledef
is entitled to relef.” 1d. (quoting Twombly, supra, 550 U.S. ab58-59).

Ordinaily, apro se complaintwill be liberdly construel and helda® a less stngent standal
than formal pleadings draféd by lawyes. See Erickson, supra, 551 U.S. 894. The Ninth Circuithas
clarified that caurts “contirue to constue pro se filings liberaly when evalating themunderlgbal.
While the stanad is highe, our ‘obligation’ remans, ‘where lhe petitione is pro se, particularly n
civil rights cassg, to conste the pleadtgs liberallyy and to affod the petitoner the beefit of any
dowbt.” Hebbev. Pliler, 627 F.3d 338342 (9th @r. 2010) (auoting Bretzv. Kelman, 773 F.21 1026,
1027 n.1 (9th @r. 1985) én banc)). The Court’s dligation, lowever, is ot to “supply essential
elements of theclaim thatwere not initally pled.” Ivey v. Bd. of Regents of the Univ. of Alaska, 673
F.2d 266, 268 ¢th Cir. 198); see also Ghazali v. Moran, 46 F3d 52, 54 9th Cir. 19%) (per curiam)
(“Although weconstrue pladings Iberally in their favor, pro se litigants ae bound bythe rules of
procedure.”).

. DISCUSSION

Plaintiff’s first caug of action deges thahe was arresid pursuanto Sectiorb150 withou

probable causeJudge Che previousy held that Paintiff statel a FourthAmendmentlaim on ths

badgs and Defadants do nobmove to dsmiss the cim here.

A. SECOND CAUSE OFACTION — DUE PROCESS(AGAINST DEFENDANTS BRAND AND
WEE)

The dueprocess clase of the Burteenth Anendment povides thaho State sHl “deprive
anyperson of lie, liberty,or property without dueprocess ofdw.” U.S.CONST. AMEND. X1V, § 1.
This clause haa proceduraand substative component, bothof which saéguard thendividual
aganst arbitray governmaet action. While procedral due preess ensugeadequate qopcedures &
in placebeforethe goverment may dprive someoe of a progcted libertyinterest, shstantive de

process prevestthe govenment fromengaging inconduct tha“shocks tle consciene.” See County
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of Sacramento v. Lewis, 523 U.S. 833, 846-49 (1998) (discugsabusive conduct “that shocks the
conscience” and violates the “daies of civilized conduct”).

The Due Process violation alleged in the Sed@adse of Action is predicated on the Fou
Amendment claim, alleging that Plaintiff hagl@e process right to be free from unreasonable
seizures. It is not clear whether Haines’ claimmes under the procedural or substantive compor
of the due process clause. Haines merelge#iehat “BRAND failed and refused to protect
Plaintiff['s] . . . right to befree from unreasonable search andwses,” and therefore, Brand
“deprived him of due process under the Foutteédimendment.” SAC Y 186-87. Plaintiff also
alleges that Brand owed a dutypimtect Plaintiff from injury wile he was in custody, including
protection from unreasonable usfewrist restraints and ueasonable drawing of blood.

Civil commitment for any purpose constitutes a significant deprivation of liberty that m
accompanied by procedural safeguar8=e Addington v. Texas, 441 U.S. 418, 425 (1979).
Procedural due process does guarantee that the assessment isect, only that the decision to
order emergency commitment be made in accordance with a fair decision-making process.

Haines was detained pursuant to Catifa Welfare and Institution Code 88 51€Geq.,

which provides, in pertinent part, that:

When any person, as a result of mental disoidexr danger to others, or to himself or
herself, or gravely disabled, a ... membgthe attending staff, as defined by

regulation, of an evaluation facility desiged by the county, degmnated members of a
mobile crisis team provided by Sectib651.7, or other professional person designated
by the county may, upon probable cause, takeause to be taken, the person into
custody and place him or her in a facility designated by the county and approved by th
State Department of Mental Health asaility for 72-hour treahent and evaluation.

Cal. Welf. & Inst. Code § 5150. No judicial hearimgsimilar proceeding is geired to initiate a 73
hour hold. Haines does not alletat the procedural safeguasid forth in Section 5150 violate
constitutional normsf due process.

There is no suggestion that either BrandWae) failed to follow any requisite proceddrén
fact, the SAC alleges that Brament through a custodiahecklist, and reciteth “phonetic fashion,

“Dee tee ess,” “Dee tee Oh,” and “Gee Dee,” whbddiendants explain correspond to Danger to

® The only allegation in the SAC that any procedure may not have been followedscohtie allegation thd
Plaintiff was at Alta Bates Medic&@lenter for several hours beforewas advised that he could make a
telephone call. SAC | 144.
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(DTS), Danger to Others (DTO), and Gravely bigal (GD). They argue that Brand followed the

standard evaluation process in nmgkher assessment that the Sechbs0 statutory criteria applied.

Defs.” Mot. 7 (quoting SAC § 111). Thus, Plainfdils to state a procedairdue process claim.

To the extent this claim is brought as a $abtve due process claim, because Plaintiff's
claim is for injuries suffered as a result ofaleged arrest without pbable cause, the claim is
properly analyzed under the Fourth Amendment.Dagndants correctly argue, “where a particy
amendment provides an explicit textual sourceoofstitutional protection against a particular sor
government behavior, that Amendment, not the ngereeralized notion olubstantive due process
must be the guide for analyg a plaintiff's claims.” Patel v. Penman, 103 F.3d 868, 874 (9th Cir.
1996) (citations, internal quotations, and brackets omitted)ruled in part on other grounds as
recognized by Nitco Holding Corp. v. Boujikian, 491 F.3d 1086 (9th Cir. 2007%re also County of
Sacramento v. Lewis, 523 U.S. 833, 841-42 (199&albraith v. County of Santa Clara, 307 F.3d
1119, 1127 (9th Cir. 2002). Thus, if Plaintiff seek&iodd Brand or the City of Berkeley liable for
any harm he suffered as a result of the aritastproperly analyzed undéhe Fourth Amendment,
which, as stated above, remains a vialtdém under the First Cause of Action.

The Court finds that Plaintiff has failed $tate a claim under the Due Process Clause.

14

o

Ilar

t of

Plaintiff already had an opportunity to cure thegaling defects for the due process violations alleged

in his FAC. Nevertheless, the Court will providaiRtiff with one last opportunity to allege a dug
process violation.
Based on the foregoing analysis, the C&@rnaNTs Defendants’ motion to dismiss Plaintiff

Due Process cause of actdhTtH LEAVE TO AMEND.

B. THIRD CAUSE OF ACTION —EQUAL PROTECTION (AGAINST DEFENDANTS TURECK
AND M EDRANO)

The Equal Protection Clausetbke Fourteenth Amendment prdes that no state shall “deny

to any person within its jurisdiction tlegual protection of the laws.” U.SOSST. AMEND XIV, § 1.

Plaintiff's third cause of aatin alleges that Defendants €ak and Medrano violated the

Equal Protection Clause of the Fourteenth Amendment because Tureck and Medrano did not

discipline Wee, Brand’s supervisor, for Wee'’s failtoeérain or disciplindBrand adequately. SAC

197. Haines alleges that because Defendants Taretkedrano failed to discipline Wee, they

S

l




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

adopted or ratified a policy, prac# or custom of the City of Begley to detain homeless people
within the Telegraph area purstiam Section 5150 to induce homsdepeople to stay away from th
Telegraph area during ti@hristmas holiday season.

Liberally construing the allegations in the SA@aintiff alleges thathere is a longstanding
practice or policy of subjecting homeless pedplavoluntary psychiatric evaluation to induce

homeless people to leave the Telegraph Area dCityeof Berkeley during the Christmas holiday

e

shopping seasortsee SAC 1 162, 170, 198, 206. In dismissing Haines’ Equal Protection claim in

the FAC, Judge Chen advised Plaintiff that idesrto plead a violation of the Equal Protection

Clause, he must allege disoihatory intent. Specificall Judge Chen explained that

Plaintiff has alleged no discriminatory intan his FAC. He makes conclusory
allegations that Defendants targetedpowerished, hungry and transient persons of
low social status within the Telegtaprea,” FAC 249, but provides no factual
assertions supporting a claim that any suofpetang was “at least in part ‘because of,’
not merely ‘in spite of,’ itwdverse effects upon an identifiable group.”

Order Granting in Part and Denying in Part MotiorDismiss First Amended Complaint, Dkt. No
(quotingLeev. City of Los Angeles, 250 F.3d 668, 687 (9th Cir. 2001)).

In the SAC, Plaintiff now alleges that the ta# to discipline Wee for failing to discipline
Brand for applying inappropriate cigal standards was pursuant toadficial practice, policy, and/c
custom motivated “at least in pdr¢cause of ratherdh in spite of the discriminatory effect” on
homeless people. SAC 11 196-98. This conclusdegation is insufficient to support an equal

protection claim. While the Courtcognizes that Plaintiff has maade effort to follow Judge Cher

44

'S

instructions and has made an attetopcure the deficiencies indiFAC, the SAC has not cured those

deficiencies. These new allegations mwe“facts,” they ae legal conclusion.Plaintiff still
“provides no factual assertiosapporting a claim that any sutargeting was “at least in part
‘because of,” not merely ‘in spite of,’ itglverse effects upon an identifiable groupl’ee, supra, 250

F.3d at 687.

® For example, Plaintiff’s first cause of action allegeSourth Amendment violation based on lack of prob
cause to detain him — that is the legal conclusiore fabts that support the claim include that Plaintiff wa|
detained at Alta Bates and John GeoMental Health Pavilion for nearly twelve hours even though he d
evince signs of disordered thinking, verbal or physicabursts, or signs of previous or current attempts t
harm himself.
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To state an equal protection claim under this theelaintiff will need to allege that detenti

pursuant to Section 5150 is beinged as a pretext to remove homeless people from the Telegn

area. At best, Plaintiff allegesaihBrand’s belief that homeless pempke more likely to be mentally

ill increases the risk of an emeous determination under Section 5150. Simply alleging that Ty
and Medrano did not discipline & for not disciplining Brand does radtege that the decision to
place homeless people under 72-hour hotdosivated by a discriminatory purpose.

Nevertheless, this raises the possibility that Afaimiay be able to allege facts to support
equal protection claim. For that reason, the Coulpermit Plaintiff to amend the SAC if facts e
to support an equal protection clairAs pled, it appears that thdecision to place homeless peopl
under a 72-hour hold is based on a determinatiorthlegtpose a risk of danger to themselves or
others, which does not support an dquatection claim. However, Rlaintiff has facts to support
allegation that the City of Berkeley places hoesslpeople under 72-hold pursuant to Section 5]
a means to clear the Telegraph area of hessegeople during the Christmas holiday shopping
season, then he might be able &iestan equal protection claim.

Based on the foregoing analysis, the C@&rnaNTs Defendants’ motion to dismiss Plaintiff
Equal Protection cause of actidhtH LEAVE TO AMEND.

C. FOURTH CAUSE OF ACTION —FALSE IMPRISONMENT (AGAINST DEFENDANT BRAND)

“False imprisonment is the unlawful violationtbe personal liberty acdnother.” Cal. Pena
Code 8§ 236. The elements for a tort clainfiatde imprisonment are: “1) the nonconsensual,
intentional confinemerof a person, 2) withoutv&ul privilege, and 3) foan appreciable period of
time, however brief.”” Blaxland v. Commonwealth Dir. of Pub. Prosecutions, 323 F.3d 1198, 1205
(9th Cir. 2003) (quotindtaston v. Sutter Coast Hosp., 80 Cal. App. 4th 485, 496 (Cal. Ct. App. 2Q

Plaintiff alleges that Brand restricted Plaintiff's freedormuvement by use of duress,
“Plaintiff did not consent to ‘medical clearan@#’ psychiatric evaluation,'Plaintiff was harmed,”
and “BRAND'’s conduct was a substial factor in causing Platiff's harm.” SAC {1 201-4.

Brand argues that she is entitledstatutory immunity insofar asdtstate tort claims relate
the commitment itself because California, by staliuids liability for a Section 5150 commitment

See Cal. Gov't Code 88 856(a) and 855.6; Cal.lfiM& Inst. Code § 5278. California Governmen

on
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Code Section 856, subdivision (a) pertinent part, provies: “Neither a publientity nor a public
employee acting within the scope of his emplewins liable for any injury resulting from
determining in accordance with any applicable enaat: (1) Whether to comie a person for ment
illness or addiction® Similarly, Section 855.6 provides immunttya public employee acting with
the scope of her employment “for injury caused byféilare . . . to make an adequate . . . menta
examination.” Additionally, California Welfare and Institutions Code § 5278 provides that
“[individuals authorized to detain a persom freatment and evaluation” under Section 5150 “sH
not be held either criminally or civilly liable f@xercising this authority in accordance with ldw.”

By way of his fourth cause of action, Haireeeks to hold Brand liable for false imprisonn
for failing to assess accurately probable cause to detain Haines. Because Haines allegation
Brand’s exercise of statutory authority to detiaiim, and not any conduct during his detention, al
three sources of immunity shield Brand from lidiifior the decision to confine Haines pursuant
Section 5150. Accordingly, thélegations in the SAC do not overte Brand’s immunity for the
state law tort of false imprisonment.

Based on the foregoing analysis, the C&RBNTS the Motion to Dismiss Plaintiff's False
Imprisonment cause of actiddITH LEAVE TO AMEND.

Plaintiff may replead hislaim for false imprisonment to afje facts that Brand’s decision
detain Haines was not based on a clinical detextion pursuant to Section 5150, but rather that
detention pursuant to Section 5150 “was agxtethat she asserted based upon Plaintiff's

homelessnesssee SAC 1 169, or some other nonclinicahson, if such facts exist.

" Subdivision (c) provides that “Nothing in this section exonerates a public employee from liability for i
proximately caused by his negligent or wrongful act or omission in carrying out or failing to carry out:
determination to confine or not tmnfine a person for mental illnessamtdiction.” Cal. Gov't Code §
856(c)(1).

8 Section 5291.1 of the Code provides that “[a]rgividual who is knowingly andillfully responsible for
detaining a person in violation of the provisions of #riscle is liable to that person in civil damages.”
Construing Sections 5278 and 529 pari materia, California does not recognize negligence liability for
Section 5150 commitment, but it does recognize tort liability for knowing and willful violations of the Ia
Carlson v. San Mateo County, 103 F.3d 137 (9th Cir. 1996) (Table Text). The claim alleges that there W

probable cause to detain Plaintiff but Plaintiff does Hege that the decision to detain him was not done|i

accordance with law.
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D. FIFTH CAUSE OF ACTION —INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS
(AGAINST DEFENDANT BRAND)

Judge @en previoaly dismissel Plaintiff's claim for ntentional irfliction of emotional
distress with pgudice on he basis thathe Brand $ immune fom this stag tort law caim; Plaintiff
did not seek lege to repled this causef action.

Therefae, Plaintiff's claim fa intentional nfliction of emotional dstress, whik already vas
dismissed withprejudice, isDISMISSED WITH PREJUDICE, agan.

V. CONCLUSION

The Cairt GRANTS the Motionto Dismiss.

Plaintiff’s Secoml, Third, and Burth Causs of Action for Due Praess Violaton, Equal
Praection Vioktion, and Rlse Imprisemment areDISMISSED WITH LEAVE TO AMEND.

Plaintiff’s Fifth Caises of Actim for Intentional Infliction of Emotonal Distres isDISMISSED
WITH PREJUDICE.

By no later thanJuly 16, 2012 Plaintiff shdl file either. (i) a Thid AmendedComplaint,or
(ii) astatementhat he willnot file a Third Amende&l Complair.

Defendints’ respose(s) will bedue 20 dag from servce of one tle above.

This Oder Terminges DocketNumber 57.

| T 1sSo ORDERED.

Dated: June 142012

Y VONNE GORNZALEZ ROGERS™
NITED STATES DISTRICT COURT JUDGE
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