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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA  
 
 
 
 
 

MARK HAINES, 
 
 Plaintiff, 
 
 vs. 
 
DARYL B. BRAND, MFT et al., 
 
 Defendants. 

 
 
 
 
 
 
 
 
 
 

Case No.: 11-CV-01335 YGR 
 
ORDER GRANTING DEFENDANTS’  MOTION TO 

DISMISS 

 

Plaintiff Mark Haines (“Haines”) alleges that his Fourth and Fourteenth Amendment rights 

were violated when he was taken into custody pursuant to California Welfare and Institutions Code § 

5150,1 and transported to Alta Bates Medical Center for a 72-hour psychiatric hold.  Haines has sued 

Daryl Brand (“Brand”), a City of Berkeley mental health clinician who made the clinical decision to 

detain Haines, the supervisor and managers in Brand’s reporting chain, namely David Wee (“Wee”), 

Harvey Tureck (“Tureck”) and Fred Medrano (“Medrano”), and the City of Berkeley.2  Plaintiff’s 

Third Amended Complaint alleges four causes of action:  (1) violation of the Fourth Amendment to 

the Constitution of the United States against Brand, in her individual and official capacities, and 

against the City of Berkeley; (2) Deprivation of Substantive Due Process rights guaranteed by the 

Fourteenth Amendment to the United States Constitution against Brand, individually and in her 

                            
1 California Welfare and Institutions Code § 5150 (referred to herein as “Section 5150”) authorizes arrest 
where a person poses a danger to himself or others.  More specifically, pursuant to Section 5150, an 
individual may be taken into custody and placed in an appropriate facility for observation and treatment when 
officials have probable cause to believe that the person, “as a result of mental disorder, is a danger to others, 
or to himself or herself, or gravely disabled.”  Cal. Welf. & Inst. Code § 5150. 
2 Defendants Brand, Wee, Tureck, and Madrano are current or former employees of the City of Berkeley, 
which both operates the Berkeley Free Clinic and is a Defendant in this case.  (Third Amended Complaint 
(“TAC”) ¶¶ 6-10, Dkt. No. 81.) 
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¶¶ 36-46.)  Defendant Brand then arrived and escorted him to an interview room along with the 

police officers.  (Id. ¶¶ 50-55.)  At this point Plaintiff believed he was under arrest.  (Id. ¶ 53.) 

Brand asked Plaintiff questions and informed Plaintiff that there was a concern “that [he] 

might want to hurt [himself].”  (Id. ¶ 60.)  Plaintiff responded “I came here for help” and “I came 

here to talk with a peer counselor about emotional issues.”  (Id. ¶ 66.)  To dispel any notion of 

dangerousness on his part, Haines explained to Brand “I’m no danger to myself, or to you, or to 

anyone else.”  (Id. ¶ 78.)  In response to continued questioning by Brand, Plaintiff asserted his right 

to remain silent and asked to consult an attorney.  (Id. ¶ 72.)  Thereafter Haines refused to answer 

further questions from Brand and refused to sign a “contract for safety” (“CFS”),5 asserting that he 

required a lawyer before signing anything and that he had a “right to remain silent.”  (Id. ¶¶ 82, 85-

89.)   

Brand advised Haines that “[u]nless you sign the CFS, you could be detained for up to 

seventy-two (72) hours pursuant to section 5150.”  (Id. ¶ 90.)  Plaintiff reiterated his position “that he 

posed ‘no danger to himself or others,’ refused to sign the CFS and restated his wish to consult an 

attorney.”  (Id. ¶¶ 96-103.)  Brand informed Haines that he had “no right to an attorney,” and then, 

“as if on cue, one of the police officers donned a pair of blue gloves.”  (Id. ¶ 105.)  At this point, 

Haines was fearful of Brand’s and the police officer’s intentions, and seeking to regain his liberty, 

Haines stated in reference to the CFS, “Alright; I’ll sign it.”  (Id. ¶¶ 106-08.)   

After Haines agreed to sign the CFS, Brand responded “Too late,” and then Brand applied for 

Plaintiff’s involuntary psychiatric examination under California Welfare and Institutions Code § 

5150.  (Id. ¶¶ 108-113.)  Plaintiff was taken to Alta Bates Hospital, where he was held, asked further 

questions, and where staff drew his blood over his objections.  (Id. ¶¶ 124-144.)  Early Saturday 

morning, December 5, 2009, Plaintiff was transferred to the John George Psychiatric Pavilion.  (Id. ¶ 

148.)  At about 5:30 a.m. that day, Dr. Schwartz interviewed Plaintiff and told him he was “free to 

go.”  (Id. ¶¶ 154-56.)  Haines was released at 6:00 a.m.  (Id. ¶ 157.) 

                            
5 Haines later learned that a CFS is an agreement not to commit suicide. 
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mobile crisis team provided by Section 5651.7, or other professional person designated 
by the county may, upon probable cause, take, or cause to be taken, the person into 
custody and place him or her in a facility designated by the county and approved by the 
State Department of Mental Health as a facility for 72-hour treatment and evaluation. 

Cal. Welf. & Inst. Code § 5150.  Haines does not allege that Brand failed to follow the procedures 

set forth in Section 5150 or that those procedures violate constitutional norms of due process. 

Haines’ Second Cause of Action seeks to hold Brand individually liable for “irrational and 

vindictive depravation of substantive due process rights.”  (See TAC at 20.)  Haines alleges that at 

the time Brand made the decision to civilly commit him, Brand’s judgment was impaired due to 

personal stress, which “rendered her unfit to safely exercise the authority to cause continued 

detention pursuant to” Section 5150.  (Id. ¶¶ 189-98.)  Furthermore, Plaintiff alleges “[t]hat BRAND 

refused . . . to accept Plaintiff’s agreement to sign the CFS, considering the totality of the 

circumstances alleged . . ., was irrational, vindictive and may reasonably found to shock the 

conscience.”  (Id. ¶ 201.) 

Defendants argue that Plaintiff’s substantive due process claim fails because a specific 

constitutional right–the Fourth Amendment right to be free from unreasonable seizures–already 

exists to protect against the challenged government action.  The Court agrees. 

Haines’ claim for injuries suffered while in custody is properly analyzed under the Fourth 

Amendment reasonableness standard.6  Haines disputes the accuracy of Brand’s determination to 

detain him for psychiatric evaluation and alleges that her decision was erroneous.  That is, he 

believes that the decision to detain him for psychiatric evaluation was unreasonable.  Therefore, 

Haines believes he was detained without probable cause.  To hold Brand or the City of Berkeley 

liable for any harm he suffered as a result of the detention without probable cause his claim must be 

brought under the Fourth Amendment.  That is his first cause of action. 

Haines argues in his opposition that Brand violated substantive due process based on using 

inappropriate clinical standards to make her assessment under Section 5150.  (Pl.’s Opp’n 16, 17.)  

                            
6 Aside from alleging that he has a Fourth Amendment right to be free from unreasonable seizure, the only 
rights identified are a “clearly established Fourteenth Amendment right to be free from coercive questioning” 
(TAC ¶¶ 193-96), the “general right to refuse involuntary psychological evaluation or treatment,” and “to 
refuse compelled drawing of his blood” absent medical emergency.  (Pl.’s Opp’n 16 n.3, 4.) 
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