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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

MARK HAINES, Case No.: 11-CV-01335 YGR
Plaintiff, ORDER GRANTING DEFENDANTS' MOTION TO
Dismiss
VS.

DARYL B.BRAND, MFT etal.,

Defendants.

Plaintiff Mark Haines (“Hain€$ alleges that his Fourthnd Fourteenth Amendment rights
were violated when he was taken into custody @nsto California Welfare and Institutions Cod
5150! and transported to Alta Batbtedical Center for a 72-hour psyiatric hold. Haines has sug
Daryl Brand (“Brand”), a City of Berkeley mentaldith clinician who made the clinical decision
detain Haines, the supervisor and managersandBs reporting chain, naryeDavid Wee (“Wee"),
Harvey Tureck (“Tureck”) and Fred Medma (“Medrano”), and ta City of Berkeley. Plaintiff's
Third Amended Complaint alleges four causes obacti(1) violation of the Fourth Amendment t
the Constitution of the United States against Byam her individual andfficial capacities, and
against the City of Berkeley; (2) Deprivation®dibstantive Due Procesghts guaranteed by the

Fourteenth Amendment to the United Stateagfitution against Brand, individually and in her

! california Welfare and Institutions Code § 5150gned to herein as “Section 5150”) authorizes arrest
where a person poses a danger to himself or others. More specifically, ptosbaction 5150, an
individual may be taken into custody and placed in an appropriate facility for observation and treatme
officials have probable cause to believe that the pefaerg result of mental disorder, is a danger to othe
or to himself or herself, or gravely disabled.” Cal. Welf. & Inst. Code § 5150.

2 Defendants Brand, Wee, Tureck, and Madrano arergusrdormer employees of the City of Berkeley,
which both operates the Berkeley Free Clinic andDef@ndant in this case. (Third Amended Complaint
(“TAC”) 11 6-10, Dkt. No. 81.)
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official capaciy, and agaist Wee in hs official cagpacity as Band’s supevisor; (3) Denial of Equel
Praection undethe Fourtenth Amerdment to théJnited Stags Constituton againsfureck and
Medrano in thé official cagpacities as dministrata's for the Ciy of Berkeky, all pursiant to 42
U.S.C. § 1988, and a statéaw claim br (4) Falsd mprisonmat against Band in herndividual
capecity.

Defendints have raved to disniss the seaad throughfourth causgof action m the grouds
thatthe secon@nd third caises of actin fail to staée a claim, ad Brand isentitled to &solute or
qudified immunity as to tle fourth cage of action. Haines oposes dismisal of his seond causef
action but doesot opposealismissal otthe third am fourth cases of actio.

Havingcarefully cansidered thegapers sufmitted and he pleadingsn this acton, and for he
reasons set fott below, theCourt herby GRANTS the Motionto DismissWITH PREJUDICE.*

l. BACK GROUND

Haineswho is proeedingpro <e, alleges afollows: Haintiff is an“unemployed transient
who routinely tavels and gleps in higar.” (TAC {11.) At gproximatey 5:45 p.mon Friday,
December 4, 209, Plaintif walked inb the Berkety Free Clnic (“BFC”) in responséo a handbil
adwertising “peer counselig.” (Id. 11 14, 16.) Plantiff was sdfering from an upperespiratory tect
infection, fatigue, hunger,rustration ad anxiety, ad was lo&ing for emdional supjrt to speak
abaut personakbmotionalmatters, inclding his frustration andanxiety. (d. 11 19-23.)Plaintiff was
informed that o peer couselor was tlen availableand he wded. (d. 1127, 31-32.)

As Haires waited, plice officers arrived aBFC, one ® whom preented Plaitiff from

leaving and totl him to “stay inside” when Plaintif attemptedd go outsié to smoke aigarette. I(.

® Section 1983 povides that:
Every peson who, uder color ofany statute, adinance, reglation, custon, or usageof any
State ofTerritory or he District ofColumbia, sbjects, or cases to be dyjected, anycitizen of
the Unied States or ther personwithin the jursdiction theeof to the depvation of any rights,
privileges, or immunties securetly the Constitition and lavs, shall be kble to the pety
injured n an action aklaw, suit inequity, or otter proper praeeding for edress.

42U.S.C. § 1983

* Pusuantto Fedbral Rule ofCivil Procedire 78(b) ancCivil Local Rule 7-1(b), he Court find that this
motion is appropate for deciion withoutoral argumeh Accordindy, the Courf/ACATES the hearing set
for September 182012.
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11 36-46.) Defendant Brand thamived and escorted him to an interview room along with the
police officers. Kd. 1 50-55.) At this point Plaiff believed he was under arrestd.(f 53.)

Brand asked Plaintiff qetions and informed Plaintiff th#there was a concern “that [he]
might want to hurt [himself].” 1¢l.  60.) Plaintiff responded ame here for help” and “I came
here to talk with a peer counselhbout emotional issues.1d(  66.) To dispel any notion of
dangerousness on his part, Haines explained todBitan no danger to myself, or to you, or to
anyone else.” Ifl. § 78.) In response to continued questioning by Brand, Plass#rted his right
to remain silent and askeéal consult an attorney.ld.  72.) Thereafter Haines refused to answe
further questions from Brand and refusedign a “contract for safety” (“CFSPasserting that he
required a lawyer before signing anything and Heahad a “right to remain silent.’Id( 71 82, 85-
89.)

Brand advised Haines that “[u]nless you diga CFS, you could be detained for up to
seventy-two (72) hours purant to section 5150.”I4. § 90.) Plaintiff reiteratd his position “that h
posed ‘no danger to himself or others,’ refusesiga the CFS and restated his wish to consult a
attorney.” (d. 1 96-103.) Brand informed Haines thathlagl “no right to an attorney,” and then,
“as if on cue, one of the police offisedonned a pair of blue gloves.rd(f 105.) At this point,
Haines was fearful of Brand’s atlie police officer’s intentionsna seeking to regain his liberty,
Haines stated in reference to the CFS, “Alright; I'll sign it.d. [ 106-08.)

After Haines agreed to sign the CFS, Brargpomded “Too late,” and then Brand applied
Plaintiff's involuntary psychiata examination under California Ware and Institutions Code 8
5150. (d. 11 108-113.) Plaintiff was takdo Alta Bates Hospital, whehe was held, asked furth
guestions, and where staff drég blood over his objectionsid( 11 124-144.) Early Saturday
morning, December 5, 2009, Plaintiff was transfetcethe John George Psychiatric Paviliohd. {
148.) At about 5:30 a.m. that day, Dr. Schwarterwviewed Plaintiff and told him he was “free to
go.” (Id. 11 154-56.) Haines was released at 6:00 al.day (L57.)

® Haines later learned that a CFS is an agreement not to commit suicide.
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. LEGAL STANDARD

A motion to dismisaunder Rulel2(b)(6) tests the legabufficiency of the clains alleged in
thecomplaint. lleto v. Glock. Inc., 349F.3d 1191,1199-1200 9th Cir. 2®@3). All allegations of
matrial fact ae taken as tre. Erickson v. Pardus, 551 U.S. 8, 94 (2007). Although“detailed
factual allegatons” are notequired, &Plaintiff’'s obligation toprovide thegrounds ofis entitlemet
to relief “requires more tha labels andonclusionsand a fomulaic recitaton of the éements of a
cauwse of actionwill not do.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544555 (2007 (citations ad
guaations omited). In cosidering amotion to disniss, the ©urt startsy identifyingthe legally
corclusory stagments; thesare not etitled to theassumptiorof truth. See Ashcroft v. Igbal, 556
U.S. 662, 67879 (2009) (“Egal conclgions can povide the famework ofa complaint[but] they
must be suppded by factal allegatiors’). Then te court shald assumehe veracityof the well-
pleaded factuahllegationsand “deternine whethethey plaudbly give riseto an entittment to
relief.” Id. at 679. “[W]here the wellpleaded factslo not pemit the courtto infer mae than the
mere possibiliy of miscorduct, the canplaint has Heged—but it has not ‘Bow[n]'—'that the pleade
is entitled to relef.” 1d. (quoting Twombly, supra, 550 U.S. ab58-59).

Ordinaily a pro se complaint wll be liberaly construel and helda a less strigent standat
than formal pleadings draféd by lawyes. See Erickson, supra, 551 U.S. 894. The Ninth Circuit
hasclarified that courts “catinue to castruepro se filings liberally whenevaluating hem under
Igbal. While e standardsihigher, ow ‘obligation’ remains, twhere the gtitioner ispro se,
paticularly in avil rights cases, to costrue the pledings libedlly and to dford the pétioner the
berefit of any cdbubt.” Hebbev. Pliler, 627 F.3d 38, 342 (9thCir. 2010)(quotingBretz v. Kelman,
773F.2d 1026,1027 n.1 (¢ Cir. 1985 (en banc)). The Cours obligatian, howeverjs not to
“supply essentl elementof the claimthat were ot initially pled.” Ivey v. Bd. of Regents of the
Univ. of Alaska, 673 F.2 266, 268 (9thCir. 1982);see also Ghazali v. Moran, 46 F.3d52, 54 (9th
Cir. 1995) per curiam) (“Although weconstrue madings libeally in theirfavor, pro se litigants ae

bound by the ries of procedure.”).
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. DISCUSSION

Plaintiff asserts thaDefendanBrand subjeted him topolice detetion and pgchiatric
evduation witrout probabé cause anth violationof his subsantive due pocess right. (TAC 11
179 221.) Hanmes allegeshiat Brand'srefusal “toaccept Plaitiff's agreement to sigrthe CFS,
corsidering thetotality of the circumsénces . . ., \&s irrational,vindictive and may resonably be
found to shockhe consciece.” (d. §201.) Becase Defendats do notmove to disniss the first
cauwse of actiorand Hainegdoes not opose dismisal of his thrd or fourthcauses of awon, the Cart
will focus its aalysis on tle sufficieng/ of Haines’second case of actionfor violation of
substantive dueprocess.

The dueprocess clase of the Burteenth Anendment povides thaho State sHl “deprive
anyperson of lie, liberty,or property without dueprocess ofdw.” U.S.CONST. AMEND. XIV, § 1.
This clause haa proceduraand substative component,both of which saéguard thendividual
aganst arbitray governmaet action. While procedral due preess ensuseadequate qopcedures &
in placebeforethe goverment may dprive someoe of a progcted libertyinterest, shstantive de
process prevestthe govenment fromengaging inconduct th&“shocks tle consciene.” See County
of Sacramento v. Lewis, 523 U.S. 833846-49 (198) (discusang abusive onduct “tha shocks the
corscience” au violates tle “decencis of civilized conduct”). “[Clondud intended tanjure in
same way unjgtifiable by any govermment interests the sort bofficial action most Ikely to rise ¢
theconscienceshocking level.” 1d. at840 (citingDanielsv. Williams, 474U.S. 327, 31 (1986)).

Civil commitment Dbr any purpse constitugs a signifi@ant deprivaton of libery that musbe
acompanied g procedurabafeguards See Addington v. Texas, 441 U.S418, 425 (979). To
comport with clie processhie committhg medicalpersonnel mst exercisgudgment 6n the basisf
substantive andoroceduractriteria thatare not subtantially bebw the stadards genedly acceptd
in the medicakommunity” Jensen v. Lane County, 312 F.3dl145, 1147 9th Cir. 2@2).

Haineswas detaine pursuanta CaliforniaWelfare amul InstitutionCode 88 500 et seq.,
which providesin pertinen part, that:

When ay person, aa result oimental diseder, is a dager to othes, or to hinself or
herself,or gravely dsabled, a .. member bthe attendag staff, aglefined by
regulaton, of an ewluation faclity designaed by the ounty, desigated memérs of a
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mobile crisis team provided by Sectib651.7, or other professional person designated
by the county may, upon probable cause, takeause to be taken, the person into

custody and place him or her in a facility designated by the county and approved by th
State Department of Mental Health asaility for 72-hour treahent and evaluation.

Cal. Welf. & Inst. Code § 5150. Haines does nigige that Brand failed to follow the procedureg

set forth in Section 5150 or that those procedures violate constitutional norms of due process.

Haines’ Second Cause of Action seeks to holhBrindividually liable for “irrational and
vindictive depravation of substive due process rights."Sde TAC at 20.) Haines alleges that at
the time Brand made the decision to civillyrmit him, Brand’s judgment was impaired due to
personal stress, which “rendetteer unfit to safely exercisedlauthority to cause continued
detention pursuant to” Section 5150d. (1 189-98.) FurthermorBJaintiff alleges “[tlhat BRAND
refused . . . to accept Plaintiff's agreement to sign the CFS, considering the totality of the
circumstances alleged . . ., was irrationatdictive and may reasonably found to shock the
conscience.” I¢. T 201.)

Defendants argue that Plaintiff's substantive process claim fails because a specific
constitutional right-the Fourth Amendment ttigh be free from unreasonable seizures—already
exists to protect against the challedg@vernment action. The Court agrees.

Haines’ claim for injuries suffered while instody is properly analyzed under the Fourth
Amendment reasonableness standakthines disputes the accuracy of Brand’s determination t
detain him for psychiatric evaluation and alleiedt her decision was erroneous. That is, he
believes that the decision to detain him for jpggtric evaluation was unreasonable. Therefore,
Haines believes he was detaingithout probable cause. To hdddand or the City of Berkeley
liable for any harm he suffered as a result ofdention without probableause his claim must bg
brought under the Fourth Amendmefithat is his first cause of action.

Haines argues in his opposititrat Brand violated substéawd due process based on using

inappropriate clinical standards to make reegsment under Section 5150. (Pl.’s Opp’'n 16, 17.

® Aside from alleging that he has a Fourth Amendmigiht to be free from unreasonable seizure, the only
rights identified are a “clearly established FourteentreAdment right to be free from coercive questionir
(TAC 11 193-96), the “general right to refuse involuntary psychological evaluation or treatment,” and
refuse compelled drawing of his blood” absentiival emergency. (Pl.’s Opp’'n 16 n.3, 4.)

e
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He argues thaBrand basetier diagnos of dange-to-self onwhether Hanes would ggn a contret
for safety, whit he now agues is notivalid diagmstic tool. However, ths is not allged in the
TAC, and appars to contrdict his allgations in tle TAC. While the Cout is to congtuepro se
pleadings libedlly, the Cout’s obligation, neverthiess, is notd supply fats not pled.See Ivey,
supra, 673 F.2l at 268.

According to the TAC, it was imppropriatgor Brand b refuse to ecept Plainitf's
agreement to gin the CFSnot that theuse of the €S is an inppropriatediagnostic tol. Indeed,
the TAC alleges that the ESis an appopriate diagostic tool. Plaintiff explains that: “As of 2009,
sud ‘contractsfor safety’had been uskin a variey of setting to assessuicidality ard determine
level of care.” (Pl.’'s Opp’n9 n.2.) Ths, Plaintiffcannot nowamend hisThird Amerded
Complaint to alege that thelinical useof a contrat for safetyas a diagnsiic tool “shocks the
corscience,” or‘violates tre decenciesf civilized society.”

The Caurt finds thatPlaintiff has failed to sate a claimunder the die Proces€lause.
Moreover, Plaitiff has hadthree oppdunities to are the pleding defectdor the dueprocess
violations.

Therefoe, the CourGRANTS Defendantsimotion to dsmiss Plaintf's Due Piocess causef
action WITH PREJUDICE.

V. CONCLUSION

The Cairt GRANTS the Motionto Dismiss.

Plaintiff’s Secoml, Third, and Burth Causs of Actionfor Due Preess Violaton, Equal
Praection Vioktion, and Rlse Imprisemment areDISMISSED WITH PREJUDICE.

Defendints’ Answe is dueby no later tharSeptembe28, 2012.

This Oder Terminges DocketNumber 82.

I T 1SS0 ORDERED.

Dated: Septerber 13, 2012 % Wﬁ(‘

(_/YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE




