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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

SYNNEX CORPORATION, Case No.: 11-cv-01496-YGR

Plaintiff, ORDER GRANTING PLAINTIFF 'SMOTION
FOR SUMMARY JUDGMENT
VS.

MARK J.WATTLES,

Defendant.

Pending before the Court is Plaintiff’'s magtifor summary judgment. On March 9, 2011,
Plaintiff Synnex Corporation (8inex”) brought this action for breach contract against Defenda
Mark J. Wattles (“Wattles”) based on a guaraagyeement. (Dkt. No. 1 (*Complaint” or
“Compl.”).)! Synnex filed a Motion for Summary Judgment on August 20, 2012. (Dkt. No. 12
(“Motion” or “Mot.”); Dkt. No. 107 (original Motion).) Wattles filed hiResponse in Opposition t(
Plaintiff Synnex Corporation’s Motion f@ummary Judgment on September 18, 2012. (Dkt. N
121 (“Opposition” or “Opp.”).) On September 25, 2012, Synnex filed its Reply in Support of N
for Summary Judgment. (Dkt. No. 122 (“Reply”).) The Court held oral argument on October
2012. (Dkt. No. 131.)

Having carefully considered the papers siitad and the pleadings in this action, the
arguments of counsel, and for the reasons set forth below, the@owts Plaintiff's Motion for

Summary Judgment.

! Wattles filed a Counterclaim against Synnex on May 9, 2011, alleging breach of the covenant of gog
and fair dealing, civil conspiracy, and declaratotief&#escission. (Dkt. No. 12.) The pending Motion for
Summary Judgment does not address any of the Counterclaims.
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l. FACTUAL AND PROCEDURAL BACKGROUND

Defendant Wattles served as the chairmadltiate Acquisition Partners LP, which did
business as Ultimate Electronics (“Ultimate”), a re¢déictronics store. (Videotape Deposition off
Mark J. Wattles (“Wattles Dep.”) 20:10-21:15, attachedEx. A to Declaration of Ryan E. Warren
Esq. to Defendant Mark J. Wattles’ ResponseReshonsive Separate Statement in Opposition [to
Plaintiff Synnex Corporation’sotion for Summary Judgment (“Vikl@n Decl.”) (Dkt. Nos. 128 and
121-1).) In 2009, Ultimate enteredana contract with Hewlett Paakd (“HP”), whereby HP agreed
to invest $100 million in Ultimate in exchange {d) a 25% stake in Ultimate, and (2) Ultimate’s
guaranteed sales of a certain number of HP’s produd Deal”). In order t@reate a competitor to
Best Buy, HP agreed to distribute the $100 milliothree installmentsf $50 million, $30 million,
and $20 million. (Wattles Dep. 68:24-69:10.) Funding was contingent on Ultimate’s success$ in
opening a certain minimum number of stores and sturk’s success in sl a certain number of
HP products. See Wattles Dep24:17-22; Warren Decl., Ex. C (Contribution Agreement) (Dkt. [No.
121-3) 88 1.2(b)—(e).) The partiesther agreed that thertas of the deal wouldemain confidentigl.
(Contribution Agreement § 5.1; Wattles Dep. 68:24—69:3.)

The HP Deal consisted of three contracts:lthunch Agreement, Contribution Agreement,

and Reseller Agreement. (Wattles Dep. 26:8—-28:24.) The Reseller Agreement provided that HP

would sell its products directly tdltimate. (Warren Decl., Ex. BReseller Agreement) (Dkt. No.
121-2) 88 7(A)—(G).) The Reselldgreement also contained payrhand security terms but did rjot
require Wattles to sign a personal guarangee{d. § 6.)

After executing the three HP agreements,J#iior Vice-President John Soloman
(“Soloman”) informed Wattles that HP would not stdlproducts directly to Ultimate as the Resegller

Agreement required. (Wattles pe29:7-32:6.) Instead, Ultimateould have to purchase HP

ZWattles claims that section 5.1 of the ContribntAgreement provides a general nondisclosure agreemgent

that prevented either party from discussing the terms dfifhBeal with anyone else. However, the text qf the

provision cited does not prohibit any and all disclosutastead, it merely states that “neither the Company

nor the Investor shall issue any press release or other gtdikenent relating to this Agreement or the Refated

Agreements or the transactions contemplated heretherby without the prior approval of the other party.
(See Contribution Agreement § 5.1.)
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products from HP’s exclusive distritmr, Synnex (via New Age Electronics)Wattles Dep. 29:7—
32:6) In order to buy the product directly fromr#iex, Ultimate and Synnex entered into a Cre(
Application Agreement. (RSS No. 1.Within a few months after the HP Deal was executed, al
part of the extension of credit, Synnex reqdiieepersonal guaranty from Wattles. (Wattles Dep.

34:5-20.)

Wattles contacted HP’s Soloman to complain, arguing no personal guaranty should be

required. (Wattles Dep. 35:6-16.) Soloman reptleat the guaranty was somewhat irrelevant
because (i) it was a temporary measure untihblimplemented the necessary systems to pern
direct sales to Ultimate and (WP had provided $50 million in cash.d(35:2-36:1 (Soloman told
Wattles he should not “worry about it”).) \tflas “fundamentally agesl” with Soloman’s
assessment, and thereupon signed the personal guaranty for $5.7 million (“Initial Guaraahy”).
Wattles understood that he was personally atfoskny unpaid payments by Ultimate to Synnex
(Id. 39:2-14.) Wattles had signed numerous other personal guarantees with respect to other
electronics and appliance vendors, includingy&harp, Samsung, Toshiba, Panasonic, and
Whirlpool, among others.ld. 36:2—24, 37:4-8.)

Sometime in mid-2010, HP provided Ultimatéwan additional $30 million in capital.
Thereafter, Synnex asked Wattles to increasathount of his guaranty to $15 million. (Wattles
Dep. 51:5-16.) Wattles tried to contact TodddBey (to whom Soloman reported) but,
characteristically, he did not respondld. 67:12—24.) Lacking timé&\Vattles did not further
investigate the consequences of refusinggo gie new guaranty. (Wattles Dep. 72:20-73:4.)
Wattles executed the Unconditional Continuing Guoér (“Continuing Guaranty”), dated July 28,
2010, guaranteeing personal liability to Synnex andfftkates for up to $1%nillion. (RSS No. 3;

® New Age Electronics is a wholly-owned division of Syrnén this Order, the term “Synnex” describes
Plaintiff Synnex and New Age.

* As used in this Order, “RSS No. #” refers to material facts and responses set forth in Defendant Ma
Wattles’ Responsive Separate Statement in Opposdai®aintiff Synnex Corporation’s Motion for Summa
Judgment. (Dkt. No. 127.) Unless otherwise noted, the references to the material fact numbers or re
include the evidence supporting the same.
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Declaration of Simon Leungl(eéung Decl.”) (Dkt. No. 107-4Y 4 and Ex. 2 (Unconditional
Continuing Guaranty)Vattles Dep. 51:5-11.)

By December 2010, Ultimate owed Synreekalance of $11,121,728.00. (RSS No. 4; Le
Decl. 1 5 and Ex. 5.)Synnex agreed to a paymeraplnder which Ultimate would pay $1,700,(
per week, subject to fluctuation based upon cairigpsales and adjustments. (RSS No. 4; Leun
Decl. § 5 and Ex. 5.) Ultimate paid the agraetunts from December 3, 2010 to January 6, 20
(RSS No. 4; Leung Decl. 5 and Ex. 5.) On January 14, 2011, Ultimate failed to make its wg¢
payment. (RSS No. 5; Leung Decl. 1 6.) Omuzay 19, 2011, Synnex issued a written demand
Wattles for immediate payment of Ultimate’ststanding liability of $5,653,826.73. (RSS No. 6.
Wattles received the demand but has made no payments to Synnex. (RSS No. 7.)

On January 26, 2011, Ultimate filed a petition foa@ter 11 bankruptcy in the United Sta
Bankruptcy Court for the Distriaif Delaware. (RSS No. 8.) Puent to the Continuing Guaranty,

Wattles’ obligation remained in force and effactwithstanding Ultimate’s bankruptcy petitiorted

RSS No. 10.)
By its Motion, Synnex contends the Cosinould find that Wattles liable for $5,653,826

plus reasonable attorney’s fees and costs. (RS34 Leung Decl. 1 13.) hotal, Synnex seeks an

entry of judgment for $ 5,695,734.01. (Mot. at 1¥Vpttles opposes the motion on the grounds {
guestions of material fact exist swhether the guaranty agreemisntoid for duress and/or lack
consideration. (Opp. at 6-10.)
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At oral argument, Wattles’ counsel argued thainmary judgment should be denied because

Synnex failed to properly authentiedts evidence in support of éotion. The Court has reviewg
the record and determined the evidence was properly authenticated. The initial confusion ar

because both parties attached their underlying evidaneasse as exhibits to their briefs. (Dkt. N

> Although Wattles disputes RSS Nos. 4 and 5, he pteserevidence that substantively disputes the am
owed, the payment schedule, that payments were made under the schedule, or when the paymengee
RSS Nos. 4 and 5.) In fact, Wattles’ testimony indisdte has no personal knowledge of the specific am
owed by Ultimate to Synnex at the time of bankruptcy filing. (Wattles Dep. 61:9-15, 62:65& responsg¢
to RSS Nos. 4 and 5 (“he does not hawgeneral idea of the amount”).)
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125.) As to Synnex’s evidencegtheung Declaration—which was fileas Exhibit 10 to the brief
and authenticates Exhibits 1-2 and 5—7—was bwvitin Synnex’s exhibits and was not filed in
accordance with common practiceghis district. In response tmumerous explicit requests from
Court that Synnex authenticate its evidersee Dkt. Nos. 125 and 130), Symnéailed to direct the

Court to the Leung Declarah until oral argument. Upon reviesi the Leung Declaration, Exhibi

the

[S

1-2 and 5-7 have been properly authenticated.Cbiuet finds no authentication of Synnex’s Exhibit

3 (Videotape Deposition of Mark J. Wattles), but Wattles’ counsel has authenticated a copy qf the

same transcript with his own evidence. Synnexhilit 4 (Mark J. Wattles’ Response to First S¢
Requests for Admission) has not been authentichtédyased on a lack of objection to the docur

in the Responsive Separate Statemss®RSS No. 3), the Court finds mijection to the authentic

pt of
nent

ty

of this exhibit. For these reasons, the Court vafistder Synnex’s evidence in deciding this Motjon.

The same is true of Wattles’ evidence upgort of his Opposition, based on Wattles’ counsel’s
declaration and lack of objeati thereto. (Dkt. No. 128.)
[lIl. D ISCuUsSION

A. Standard for Motion for Summary Judgment under Fed. R. Civ. P. 56

Summary judgment is appropriatden no genuine dispute as to any material fact exists

the moving party is entitled to judgment as a maitéaw. Fed. R. Civ. P. 56(a). A party seeking

summary judgment bears the initiairden of informing the court dhe basis for its motion, and of
identifying those portions of th@eadings, depositions, discovergpenses, and affidavits that
demonstrate the absence of a geaussue of material facCelotex Corp. v. Catrett, 477 U.S. 317,
323 (1986). Material factsathose that might affetite outcome of the casénderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). The “mere existenc®we alleged factual dispute betwe
the parties will not defeat atherwise properly supported tran for summary judgment; the
requirement is that there be genuine issue ofmaterial fact.” Id. at 247-48 (dispute as to a mate
fact is “genuine” if there is sufficient evidence Boreasonable jury to return a verdict for the nor
moving party).

Where the moving party will have the burderpodof at trial, it must affirmatively

demonstrate that no reasonatoiler of fact could find othethan for the moving partySoremekun v.

and

D
S

rial
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Thrifty Payless, Inc., 509 F3d 978, 9849th Cir. 207). Whee the non-noving partybeas the
burden of prod at trial, themoving paty can prevd merely ty demonstrang that thenon-movirg
party lacks evilence to suport its case.Soremekun v. Thrifty Payless, Inc, 509 F.3d af84. If the
moving partymeets its inital burden, he opposingarty musthen set outspecific fats” showirg a
geruine issuedr trial in order to defeathe motion. Id. (quoting Anderson, 477 U.S. &250). The
opposing partys evidencenust be mae than “meely colorabE” but mustbe “significantly
probative.” 1d. at 249-50.Further, tha party maynot rest upa mere allgations or daials of the
adwerse party’sevidence, bt instead st produceadmissiblesvidence tlat shows a gnuine issuef
matrial fact exsts for trial. Nissan Fire & Marine Ins. Co. v. Fritz Cos,, Inc., 210 F.8 1099, 11@-
03 (9th Cir. 2@0); Nelson v. Pima Cmty. College Dist., 83 F.3l 1075, 108-1082 (9thCir. 1996)
(“mere allegatin and spedation do rot create a fetual disput”); Arpinv. Santa Clara Valley
Transp. Agency, 261 F.3d 92, 922 (% Cir. 2001)(“conclusoy allegatiors unsuppomrd by factua
dat are insuffcient to defet [defendats’] summay judgmentmotion”).

When dciding a ssnmary judgnent motia, a court nuist view theevidence irthe light nost
favorable to thenon-movirg party anddraw all justfiable inferences in itdavor. Anderson, 477U.S.
at 55; Hunt v. City of Los Angeles, 638 F.3d 703,709 (9th Cit 2011). Haevever, in @étermining
whether to grahor deny smmary judgnent, it is rot a court’stask “to scaor the recod in search ba
geruine issue btriable fact” Keenanv. Allan, 91F.3d 1275, 279 (9th Ci. 1996) (inernal
quaations omited). Rathe a court isentitled to ‘rely on thenonmovingparty to idenify with
ressonable partularity theevidence tht precludesummary gdgment.” Seeid.; Carmen v. San
Francisco Unified Sch. Dist., 237 F.3dL026, 1031(9th Cir. 2@1) (“The dstrict courtneed not
examine the etire file for evidence esblishing agenuine issa of fact, where the evidnce is notet
forth in the opsing papes with adegate referenes so that icould coneniently be dund.”)

B. EconomicDuress
1. Summary of the Arguments

Synnex conénds sumrary judgmert is approprate given tht Wattles @tered into fe
Continuing Guaranty, agred to be pemnally liable for any umaid amourg due to Sgnex from

Ultimate, andgecific amaunts are no due and wing. (Mot.at 12—-14.) Wattles ass#s only thahe
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executed the garanty out é a fear of sing his bainess, whith would hae resulted &l he brealed
theHP Deal. Opp. at 9.)Wattles furher argueshat Synnex eploited itsknowledgeof confidental
temms of the HFDeal to coece him to ggn the persnal guaratees. (d. at8—9.) Facd with no
reasonable altemative anchis businessn the line, Wattles cowoludes thatunder Calibrnia law, tre
record presents questiorof fact as towvhether heacted undeeconomic diress. [d. & 9-10.) In
regponse, Synex counterghat Wattlesannot sher duress basd on the fets in the reord.
Speifically, Synnex emphbsizes that itvas HP wio allegedlymade misrpresentatioato Wattleq(if
anyone), and tat Wattles ggned the garantees witout any akged coeran from Synnex itself.

(Reply at 4-5.)
2. Law of Economc Duress

A guaranty $ subject toordinary déenses to aatract formaion including econoni
duress. Econmic duress des not reque an unla/ful act, butmay comemto play umn the doingpf
a wrongful actwhich is suficiently coecive “to caise a reasably prudehperson faed with no
reasonable altemative to secumb to tle perpetratos pressuré. See Perezv. Uline, Inc., 157 Cal.
App. 4th 953 Cal. Ct. App.2007);Thompson Crane & Trucking Co. v. Eyman, 123 Gi. App. 2d
904, 908 (CalCt. App. 1931). “A parly pleading eonomic duess must &ve had noeasonable
alternative to tke contract itseeks to amid.” CrossTalk Productions, Inc. v. Jacobson, 65 Cal. Agr.
4th 631, 644 (@. Ct. App.1998). If areasonablelternativewas availal®, economiauress carot
be established.ld.

Whethe a party acd under deess is norrly a queston of fact, aad courts inCalifornia
apgy an objedtve standardo determi if a reasoable alterntive was awilable. See Thompson
Crane, 123 Cal App. A at910. Genally, courtsonly apply te doctrineof econome duress
reluctantly and‘only as adst resort tacorrect expbitation of kusiness ciramstancesvhen
cornventional aernatives ad remediesre unavailng.” Rich & Whillock, Inc. v. Ashton Devel oprrent
Inc., 157 CalApp. 3d 118, 1159 (CalCt. App. 1084).

While the law allows for a certan degree bsubjectiviy in determining whethe a contracts
voidable for duess, the cednry-old dactrine requies the partyclaiming duess to she some

wrongful act onthe part otthe allegederpetrator. See McTigue v. Arctic Ice Cream Supply Co., 20
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Cal App. 708,719 (Cal. Ct App. 1912 (party’s rdusal to relese horsesabd as assetsf a delivey
busness untillie purchasepaid $350or expensemcurred inhorses’ cag held to beduress as a
third-party, notthe corporge-seller, hd incurred tke debt);Seffen v. Refrigeration Disc. Corp., 91
Cal. App. 2d 44, 500 (CalCt. App. 2049) (finding economiaduress whex defendantorced
mortgagor to jpy unearnednterest to ecure a relese of the rortgage whee the morgagor neediéto
sellthe propert to avoid faeclosure)McNichols v. Nelson Valley Bldg. Co., 97 CalApp. 2d 721,
724(Cal. Ct. App. 1950) (dress foundvhere pant refused taemove a wongfully filed lis pendes
as ameans of gacting theconveyancef other prgerty as a ondition to dsmissing be action);
Ezmirlian v. Otto, 139 Cal App. 486, 86 (Cal. Ct.App. 1934)(finding duess whera party recoted
an nvalid conwyance andefused to mmove the reulting clowd on title uress the gnatee paid pd
of the proceedsf a pendig sale to sai party); Thompson Crane, 123 Cal App. 2d at908 (paymet
recverable forduress whiee one partyvrongfully refused to fie a protestith the Tresury in oder
to coerce the tapayer to gin a contingncy agreenent for addional fees).

Econanic duress rquires bothknowledgeof the affeced party’s €onomic cicumstancesnd
acual inducenent thereof. See Seinman v. Malamed, 185 Cal.App. 4th 550, 1558-9 (Cal. Ct.
App. 2010);Louisville Title Ins. Co. v. Surety Title & Guaranty Co., 60 Cd. App. 3d B1, 801 & &5
(Cd. Ct. App. B76). Typcally, it is not duress for paty to threaten eitbr to refuseo proceed
under a contrator civil litigation. Nesbitt Fruit Products, Inc. v. Del Monte Beverage Co., 177 Gl.
App. 2d 353, 81 (Cal. Ct.App. 1960)citing Sstromv. Anderson, 51 Cal.App. 2d 2B, 221 (CalCt
App. 1942);Marshall v. Packard-Bell Co., 106 Cal App. 2d 70, 774 (CalCt. App. B51); Leeper v.
Beltrami, 53 Gil. 2d 195, B5-06 (199)).

3. Application

As summaded aboveWattles arges duress oithe theorythat Synnexeveraged &
knowledge of he confdenial terms othe HP Dehto force Wéttles to agee to the garantees. (@p.
at 8-9.) Specifcally, Wattkes contendshat Synn& principalAdam Carrdl (“Carroll”) knew that
Ultimate was rguired to prchase minnum quantiies of HP poducts to atisfy requiements of he

HP Deal and eploited thatknowledgeto time theguaranty denands. (Wtles Dep. 2:20-43:23,




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

54:19-55:5, 71:20-72:f.)Wattles maintains that he had “no choice” but to sign both guarante

because Ultimate would have been in breachsafhtigations to HP, from whom Ultimate already

had received $80 million.Id. 40:13-25.) Wattles further claims he attempted to address the i
with HP to no avail, as Soloman (who had bkesnHP contact) was no longer involved with the
business relationship and it was unckéo had assumed his authorityd. 56:11-25.)

Wattles relies heavily oRich & Whillock, Inc. v. Ashton Development, Inc. for the
proposition that entering into cemainfavorable contracts, when faceith the imminent collapse
one’s business as the sole alternative, may be grounds for economic duress. Timablgasean
action to recover a balance doe rock and excavation workRich & Whillock, 157 Cal. App. 3at
1156. After signing an initial agreement to compketeavation work for the defendant, plaintiff
discovered that rock blasting would be necessary to complete thidjoBecause the terms of the

excavation agreement specifically excluded blasting, plaintiff informed defendant of the addit

amount due for the extra workd. Defendant agreed to the incsed price. Once the final balange

was due, defendant refused to pay,mslag his company was out of monelyl. Defendant offered
plaintiff a settlement for little me than 75% of the amount duedatold plaintiff it could either
accept or sue the defendant for the full balanide.Throughout their discusms, plaintiff repeated
emphasized that as a new, small company, the job at issue had forced them to incur significg
liabilities and failwe to pay would destroy the compary. Given the choice of accepting the
settlement or losing their company, plaintéfented, accepted the lower amount, and signed a
release, but later suedvoid the release for duress amdover the unpaid balanckd.

TheRich & Whillock court held for plaintiff on the basthat it signed the release under

economic duressld. at 1160. The core of the decisimtused on the Court’s finding that

® At oral argument, Wattles’ counsalggested that Carroll “bragged”\iattles about his knowledge of thq
confidential HP Deal. However, no evidence suppatmsel’s characterization. By contrast, Wattles
testified merely that Carroll “described the transactimnfiim. (Wattles Dep. 43:2.) Carroll knew that
“Hewlett-Packard had invested capital in [Ultimate] and that Hewlett-Packard had minimum purchase
requirements in order for [Ultimate] to continue to get capital from Hewlett-Packdrdl3(19-23), and tha
Ultimate and Synnex “had to gi&iings moving very quickly.” See generally Wattles Dep. 42:20-44:10.)
Even construing in the light most favorable to Westtthat Carroll was “intimately familiar” with the HP-
Ultimate relationship, knowledge it§eloes not constitute “bragging.”ld( 54:19-55:5.)
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defendant’s refusal to pay and subsequettiesgent offer were not made in good faitll. The
following factors persuaded the Court: (1) defendeaver disputed the amount owed; (2) defend

was fully aware that plaintiff was a new company, overextended to crealitdisubcontractors an

faced with imminent bankruptcy if not paid; (3) pitif strenuously protestediefendant’s course of

tactics; and (4) plaintiff succumbed only to avembnomic disaster and the adverse ripple effect
its bankruptcy on those to whom it was indebtitl.at 1160-61.

Here,Rich & Whillock is distinguishable. The evidencetims case indicates that Synnex
merely requested the guarantassa condition of exteling credit, a common business practice W
a borrower’s creditworthiness is suspect. Wattles admits that Ultimate was suffering from ne
cash flows, as shown in Ultimagseapplication for credit from Synnex, in which Ultimate agreed
release two years’ worth @ihancial statements.Sée Leung Decl. 1 3 and Ex. 1 (Credit Applicatig
Agreement) at 3.) Further, Wattles concedes that a demand for a personal guaranty was fal
unusual with respect to Ultimate’s business. Waltbebsigned personal guarantees with at leag
other Ultimate suppliers. (Wattles Dep. 36:2-2A4-8.) Wattles himself admitted that he
“fundamentally agreed” with Solomas perspective on the need foetimitial Guaranty and, on thg
basis, he signed. (Wattles Dep. 35:9-36:1.) Watblelf-serving arguments notwithstanding, W4¢
has not proffered probative evidence that Symeegxested the guarantees &my reason other thar

one based upon Ultimate’s financial history.

ant

)

s of

1t
ttles

L

Additionally, with respect to #hinitial Guaranty, Wattles testified at his deposition that if was

HP’s Soloman, not anyone from Synnex, who told Wattles the guaranty was of no concern a
assured him that it was only temporary. (Watbep. 35:2-36:1.) Aside from Wattles’ assertion
Synnex somehow exploited its knowledge of the HalDthe record shows no facts of coercive (¢
otherwise wrongful conduct on Synnex’s part. Wehpect to the Continuing Guaranty, Wattles
testified that he increased the amount of theguerlsguaranty to $15 million in response to Synn
“threat” to cease its credit extension to Ukite. (Wattles Dep. 53:15-54:18, 73:18-74:4.) How
as discussed above, without more, a party mayremthe terms of a valicontract or threaten

litigation. Neshitt Fruit Products, Inc., 177 Cal. App. 2d at 361.
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While Wattles claims that Synnex exploitesikhowledge of the HP &l to time its guaranty

requests so as to ensure Wattles complied, he pestexsted or questioned the conduct to anyon
Synnex. Further, he has not shown that Synveexever aware that Ultimate was faced with

imminent bankruptcy if Wattles did not sign the gardees. No reasonable juror would consider

le at

Wattle’s lack of protest and interaction with Syntexore signing the guarantees to resemble, i any

way, the type of strenuous protest which had occurr&cim& Whillock or to support the defense

economic duressSee 157 Cal. App. 3d at 1160-61.
C. Lack of Consideration

As an additional defense, Wattles arguesfimothote—and with littleelaboration—that the

guaranty agreement lacked consideration anceigetbre unenforceable under Cal. Civ. Code se

of

ction

15507 (Opp. at 9 n.3.) Specificalliie argues that Synnex was merely obligating to do what thjrd-

party HP was already required to do under ite @greements with Ultimate—namely, to provide
products to Ultimate.ld.) Synnex did not respond to this argument in its Reply. However, at
argument, Plaintiff’'s counsel responded that Smextension of credit in exchange for the
guaranty represents sufiént consideration.

Wattles is correct that “[a] promise is restforceable unless consideration was given in
exchange for the promiselJSEcology, Inc. v. Sate of California, 92 Cal. App. 4th 113, 128-29
(Cal. Ct. App. 2001) (citingPassante v. McWilliam 53 Cal. App. 4th 1240, 1247 (Cal. Ct. App.
1997)). Generally, a promise to perform a exesting legal duty is not legally sufficient

consideration.ld. (citing Bailey v. Breetwor, 206 Cal. App. 2d 287, 291-292 (Cal. Ct. App. 1962

oral

))-

Consideration must be an act oomise-in-return, bargained for and given in exchange for the initial

promise. Smmonsyv. Cal. Institute of Technology, 34 Cal. 2d 264, 272 (1949).
The Court finds that because Wattles provided his guaranty in exchange for an extens
credit from Synnex, the requirement of considerats satisfied. Synnex was not a party to the K
Deal, and therefore ham obligation to extend edit to Ultimate. $ee Wattles Dep. 76:1-10
(“generally credit applications are being filled émt the purpose of extending credit to a retailer

Consequently, by agreeing to extend credit to Ulima exchange for Wattles’ personal guarant

" Cal. Civ. Code section 1550 states “it is essentiald@#istence of a contract that there should be . . .
sufficient cause or consideration.”
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Synnex provided sufficient consideration. AccordyngVattles has not presented any triable iss
fact regarding the &k of consideration.
I1l. D AMAGES

Synnex seeks an entry of judgment agaiMattles for $5,695,734.01. (Mot. at 14.) That
amount is inclusive of Watt¥ outstanding liability to Synnex ($5,653,826.73), Synnex’s attorn

e of

PY'’S

fees ($34,710) and costs ($7,197.28). (Opp. aREE Nos. 12 and 14-15.) Wattles has presented

no facts disputing the amountGftimate’s, and by extensiohjs outstanding obligations Sde
Responses in RSS.) Accordingly, the Courtl§i Wattles concedes the actual amount due of
$5,653,826.73. However, in order to obtain reasoretbdeney’s fees, costand/or expenses,
Synnex must comply with all applicable peaitires set forth in the Local Rules.
IV.  CONCLUSION
For the reasons set forth above, the C@&wANTS Plaintiff's Motion for Summary Judgmen
and awards damages totaling $5,653,826.73.
This Order terminates Dkt. No. 124.

| T 1SS0 ORDERED.

Dated: November 14, 2012

~—+

Lypose Moptsflecs

[ o7 4 L
(AoNNE GONzALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

12




