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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

JORGE SANTOS TORRES, Case No: C 11-1804 SBA (PR)
ORDER DENYING PETITION FOR
Petitioner, WRIT OF HABEAS CORPUS
VS.
RON BARNES,
Respondent.

Jorge Santos Torres (“Petitioner”) was cotetcof second degremurder, Cal. Pen.
Code 8 187, for the stabbing deaif Vincente Yuen (“Yuen”)following a jury trial in the
Santa Clara County Superioo@t. Through counsel, Bgoner has filed an amended
petition for a writ of habeas corpus unden28.C. § 2254. He alleges two claims:
(1) violation of due processder the fifth and fourteenth amendments based on the
admission of gang evidence at trial; (2) ineffeetassistance of counsel in violation of the
sixth amendment based on trial counsel’s failar object to the g evidence. Having
read and considered the papers submitted b&ing fully informed, the Court DENIES theg
amended petition.
l. BACKGROUND

The charges against Petitioner stem fronmardent on May 32003, in San Jose,
California. According to th prosecution, Petitioner and dwew Flores (“Flores”), a
childhood friend and Nortefio gang member, weraising” in a whte Honda driven by
Flores in San Jose, California. Traffic waaWily congested. Yuen, a high school studel
was walking towards a car full of girls and waear the Honda when Flores hit him. In
response, Yuen slammed his hand on tinektiof the car, which angered Petitioner.

Petitioner and Flores exited the Honda, anttiBeer attacked Yuerfatally stabbing him
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in the heart twice. Petitioner claimed, hawe that he was acting in self-defense and
merely swung his knife “wildly” in responséetitioner denied being aware that he had
stabbed anyone.

A. THE CALIFORNIA COURT OF APPEAL’S SUMMARY

The California Court of Appeal summariztéhge case against Petitioner, as follows:

The Prosecution’s Case

James Cruz drove Vincente Yuen, Yuen’s cousin Joseph
Craig, and some friends,dluding Joshua Parras, from
Hayward to the Cinco de Mayo festivities in San Jose on
Sunday, May 4, 2003. Late that night, they drove into a USA
gas station on Story Road andkssd. Everybodyot out of the
car to see what was going around them. The traffic was
bumper to bumper and a lot ofquée were in the gas station,
on the sidewalk, and in the street. Yuen and Parras stood on the
sidewalk near the entrance t@thas station for a while talking
to girls. Yuen thenvalked into the stredbwards a car full of
girls. A white Honda AccordihYuen and almost hit Parras.
Yuen became upset, yelled out “hey,” “watch it,” and then
slammed his hands down on thentk of the Honda. Two men,
the driver and the passengert gat of the Honda. Somebody
yelled, “what’s up,” and Yueresponded. The Honda passenger
rushed Yuen, and swung at hiamd Yuen swung back while
backing up. Other people gowinlved. Two men hit Parras in
the face as he tried to defend himself.

The fighting moved from the s&einto the gas station.
The Honda passenger grabbed Yueshist. He made “a right
roundhouse swing” towards Yuemntsdsection, at least twice.
TheJ)assenger had “a shiny objdathis clenched fist. He and
the driver then retreated tilee Honda and drove away, and
everyone scattered. Yuen cgited in the back of the gas
station. His shirt was ripped and blood was coming from his
chest area. John Rodriguez, an@ss to the fighting, called 911
and officers arrived within minas, but Yuen died at the scene
from two stab wounds to the chest.

Parras received a small stab wound to the stomach.
Officers found a knife blade atdlscene. A crimialist analyzed
a swab of blood taken from thiatife blade and determined that
the blood was Parras’s.

Walter Jusino, who had just met Yuen that night, went
into the street after the fighgrstopped in order to get the
license plate of the white Hoadhs it drove away. All he was
able to remember was that tlast three numbers of the plate
were “808.” Hedgave that inforation to the police at the scene.
Jusino identified defendant at trial as the passenger from the
Honda who stabbed Yuen.
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Defendant was with Andrewlores, a childhood friend,
at Flores’s home on the eveniafSunday, May 4, 2003. Late
in the evening, Flores asked Kister if he and defendant could
use her car, a white Honda Acdpso they could go to the
Cinco de Mayo festivities. Stegreed. Flores and defendant
first went to a Jack in the Bapn Tully Road to get something
to eat. After that, they wentusing on Story Road. Near the
USA gas station at the intexion of Story and McGinnis,
Flores was “riding on the brak of the Honda when the car
“bumped” a man who was in the street.

A group of peogle, includig the man Flores bumped,
started pounding on the top okthassenger side of the Honda.
Flores, who was not armed, steplithe Hondagppened the car

door, and got out. Defendant also got out of the car. Flores
looked over the roobf the car and asked what was going on.

He walked towards the back thie car. Three or four men came
towards him and confronted hirA.fight ensued. After about

30 seconds, Flores heard sonupgell that someone had been
stabbed. Everybody dtered. Flores and defendant got back in
the Honda and drove away. Flosr®pped defendant off at his
house. When defendant got out of the car, Flores saw defendant
throw something intdis fenced yard.

Flores went home. He turned on his police scanner and
learned that somebody had dieti also heard a license plate
number being reported, includingpart of his sister’s license
plate, the numbers “808.”

Flores contacted defendahe next day, and asked
defendant what he had domefendant said that he was
fighting with a man, he became angry, he pulled out a knife,
and he stabbed the man in the ¢hBgsfendant said that he used
bleach and water on the knife ta giel of the blood, and then
threw the knife up on the roof ais house. Defendant also said
that he was going to go to Mexico.

Flores removed the Honda’s license plates and put other
plates on it. He then went taagtwith his uncle in Modesto.
While there, he learned that he was wanted for murder. After
contacting an attornewe turned himself in on June 5, 2003. He
remained in jail until, pursuant eoplea agreement, he pleaded
guilty in October 2004, to beg an accessory to murder.

John Paul Ortiz was driving his father’'s Hyundai when
he met up with Flores and def#ant, his childhood friends, on
Story Road the night of May 2003. Near the USA gas station,
Ortiz heard a noise and saw augp of men surround Flores’s
car. Ortiz got out of his car when he saw Flores and defendant
get out of their car. Severghts broke out and Ortiz saw
Flores and defendant fightlngt\hvi eople Ortiz did not know.
Ortiz did not join the fighting, ahhe lost sight of Flores and
defendant for a while. WheneHighting stopped, Ortiz saw
Flores and defendant in the crowihey all got back into their
cars and drove away.
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While Ortiz was on his way home, he received a call
from defendant. Defendant told Ortiz t@tk your shit up, or
something like that.” Ortiz took it to mean, “park the car,”
“[jJust go home.” A day or two lr, Flores contacted Ortiz and
told Ortiz what defendant hadldohim. Flores asked Ortiz to
call the police and report seeing a different license plate
number. Ortiz agreed to do so. ®kay 7, 20030rtiz contacted
the San Jose Police Department and reported that he was a
witness to the fighting near théSA gas station. He said that,
after the fighting, he saw two pgle he did not recognize speed
away in a white Honda. He sditht he remembered the license
plate of the Honda ended in “888,” not “808” as had been
reported in the newspaper.

~On May 14, 2003, the police received an anonymous tip
directing them to Flores’s hanThere theyound the white
Honda In thegarage. Ortiz spaicethe police again on May 21,
2003, and told them what hedw. Ortiz was arrested on June
5, 2003, and charged with bgian accessory to murder. He
entered into a plea agreemertereby he pleaded guilty to a
misdemeanor in exchange testifying truthfully at
defendant’s trial.

On September 15, 2005, deflant was a passenger in a
car stopped in Morgan Hill for a routine traffic violation.
Defendant, who was seated irthack of thear, originally
identified himself as Giovani@antos to the officer who
stopped the car. The officer unsuccessfully ran that name and
the date of birth defendant gave him. Defendant fled when the
officer attempted to take him to the patrol car. Defendant was
located the next day, hiding the crawl space under his
family’s Morgan Hill residence.

The Defense Case
Defendant testified in kiown defense as follows.

Defendant and Flores weaé Flores’s home on Sunday,
May 4, 2003, when Flores&ster came home from work
around 11:00 p.m. Floressked his sister if they could use her
car. She reluctantly agreed. Dediant and Flores drove to the
Jack in the Box oniully Road and stayed there for a while
watching and talking to acquaintances. Flores then drove to
Story Road, where the traffieas bumper to bumper and people
were milling about.

As they approached McGinnis, near a gas station,
defendant was talking to hisrljiiend on his cell phone when
he heard a bang on the hoo car. He looked up and saw a
crowd of people at the side of the car and heard more banging
on the top and trunk dhe car. He lowered his window a little
and asked what was going on. tHhen heard a thud on the top
of the car as if something haddpethrown at it. He got out of
the car and asked, “What’s yopiroblem?” Someone in the
crowd said, “fuck you,” and dendant responded, “Fuck you
too.”
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Someone in the crowd tooksaing at defendant and hit
him on the left side of his heade put up his left arm to block
a_rgf additional blows and tooksaving with his right arm. He
did not hit anybody, but he wag on the right side of his
Lorehead. Then he wdit on the jaw and he fell to his right

nee.

Defendant happened to have a friend’s pocketknife on
him. He had been cruising around with that friend earlier that
day when he told the friend thiag¢ should not have the knife on
him. The friend threw the knife on the seat of his car and
defendant later picked it ulr) and clipped it to his right pants
pocket. After defendant fell tosiknee, he pulled out the knife
and opened it. With his left mrextended, he swung the knife
“wildly” with his right hand “a no one, really.” He grabbed
something, which could hayeeen somebody’s shirt, and
swung the knife again as he triedget up. He did not think he
hit anybody with the&nife either time. However, his actions had
the desired effect, because somebody said “he has a knife,” and
the people around him backed up.

Defendant stood up, looked aralj and realized that he
was in the gas station. He did rsate that anybody was injured,
and he put the knife in his potk©ther scuffles were still
%oing on. As he headed backhis car, somebody came up to

im and they exchanged blowde heard somebody yell that
someone had been stabbed. He and Flores got back in their car
and drove away. On the way home, defendant took the
pocketknife out of his pocket atabked at it, but did not see
any blood on it.

Defendant called Ortiz, wthasked him what had
happened. Defendant respondeat tie did not know. He told
Ortiz toAust go home. Florgeok defendant home. Defendant
checked himself and émd only minor bruises and no blood.
His girlfriend picked him up and && him to her apartment. He
threw the knife in the garbagt her apartment the next
morning. That afternoon, Floreame to the apament and told
defendant that somebody haedlihe night before. Flores
asked defendant what he hdwhe, and defendant responded
that he did not know. He startedying because he thought that
he could have been the one wlted the victim. He was afraid
and did not know what to do, $e fled to Mexico that night.
Within a month he learned from his family that he was wanted
for murder. He returned to Sdose in early April 2005, and
planned to turn himself in. He t&poken to a lawyer just two
days before he was arrestedSeptember 16, 2005. He is still
not sure if he is the person who stabbed Yuen.

People v. Torres, 2009 WL 5070162;4 (Cal. Ct. App. Dec. 28, 2009).
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B. PROCEDURAL HISTORY
Both Petitioner and Flores were charged i murder of Yuen and taken into in

custody. RT 335. Ortiz was charged withrigean accessory to murder. Flores and Orti

N

eventually entered into plearagments and each pled guiltybeing an accessory to
murder. RT 336, 602.

Petitioner proceeded to trial, and on JtBe2007, a jury convicted him of second
degree murder. The jury also found thapkesonally used a deadly weapon, a knife, in
committing the crime. CR15-16, 682. On SeptemberZD08, the trial court sentenced
Petitioner to fifteen years to life for the mur@erd a consecutive sentence of one year for
the use of a knifeCT 716-17, 719-20.

On December 28, 200the state court of appeal affirmed the judgment on direct
appeal and denied Petitioner’s state halsegsus petition. Petitioner subsequently
challenged those decisions irpaeate petitions for review e California Supreme Court,
which summarily denied both matters on April 2010 (Doc. 1 at 7-8)oc. 1-1 at 24, 28),
In case numbers S180074 fjpen following habeas deal); and S180077 (petition
following denial of direct appeal).

Petitioner thereafter filed a federal habeas petitn this Court. Dkt. 1. One of the
claims alleged in the petition was an unaxtad claim for ineffective assistance of
counsel based on the failure to request &ilign instruction on gang evidence. Id. at 45-
49. After Respondent moveddasmiss the petition as a mixed petition, Petitioner filed g
First Amended Petitin which omitted thenexhausted clairh.Dkt. 7-2. The Court
subsequently directed Respmlent to answer the amendgetition. Respondent and
Petitioner timely filed a responsadiTraverse, respectively. D&, 10. The matter is now|

ripe for adjudication.

1 Despite omitting his claim based on defe counsel’s failurto seek a limiting
instruction, both the F§t Amended Petitioand Traverse repeatedtyention the lack of a
limiting instruction as a basis for showinga and prejudice. However, any claim for
instructional error is not prodgrbefore the Court. But even if it were, for the reasons
below, Petitioner would not be entitled to habeas relief.
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Il. STANDARD OF REVIEW

The instant Petition is govexd by the Antiterrorismral Effective Death Penalty
Act of 1996 (“AEDPA”"), 28 U.C. § 2254. Under AEDPA, faderal court cannot grant
habeas relief with respect to any claim adpatitd on the merits in a state-court proceedi

unless: (1) the proceeding “resulted in a decision that was contrary to, or involved an

19

unreasonable application of, allyaestablished Federal law, as determined by the Supreme

Court of the United States”; or (2) “rdgd in a decision that was based on an
unreasonable determination of the facts in lgftthe evidence presented in the State coy
proceeding.” 28 U.S.C. § 2254(d)(1), (2).

The first prong of § 2254 apes both to questions of laand to mixed questions of

law and fact._See Williams (Terry) v. Tayl629 U.S. 362, 407-40@2000). A state court

decision is “contrary to” clearly established feaddaw “if the state court applies a rule thg
contradicts the governing law set forth infffeme Court] cases or if the state court
confronts a set of facts that are materiallgistinguishable from a decision of [the
Supreme] Court and nevertheless arrives asatrdifferent from [its] precedent.” _Lockyel
v. Andrade, 538 U.S. 63, 73 (2003) (imtar quotation marks omitted). “When there is ng
clearly established federal law on an issustate court cannot be said to have
unreasonably applied the law as to that issttalley v. Yarboroughp68 F.3d 1091, 1098
(9th Cir. 2009) (citing Carey v. Muslad 549 U.S. 70, 76-77 (2006)).

Relief under the “unreasonable applicatiordude is appropriate “if the state court
identifies the correct governing legal prineégtom [the Supreme] Court’s decisions but
unreasonably applies that pripl& to the facts of the prisoner’s case.” Id. The federal
court on habeas review may not issue the ‘snply because that court concludes in its
independent judgment that the relevantestaturt decision applieclearly established

federal law erroneously or incorrectly.” Willianggerry), 529 U.S. at 411. Rather, the

petitioner must show that the applicatiof Supreme Coulaw was “objectively

unreasonable.”_Id. at 409; Woodford v. Vidtiidc37 U.S. 19, 25 @2) (per curiam).

—+
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The second prong of § 22%4plies to decisions based on factual determinations.
See Miller-El v. Cockrell, 537 U.S. 322, 34#003). Under 28 U.S.& 2254(d)(2), a state

court decision “based on a factual determoratvill not be overturnedn factual grounds
unless objectively unreasonable in lightld evidence presentedthe state-court
proceeding.”_Miller-El, 537 U.S. at 340; sago Torres v. Prunt@23 F.3d 1103, 1107
(9th Cir. 2000).

In determining whether a state court’sidén is contrary to, or involves an
unreasonable application of, dlyaestablished federal lawgarts in this Circuit look to
the decision of the highest statourt to addresseimerits of the petitioner’s claim in a

reasoned decision. See Ylst v. Nunnemak@t, U.S. 797, 803-80(1991); LaJoie v.

Thompson, 217 F.3d 66869 n.7 (9th Cir. 2000). Moreovén determination of a factual
iIssue made by a State court shall be presumbd correct,” and the petitioner “shall havg
the burden of rebutting the presumption afreotness by clear and convincing evidence.’
28 U.S.C. § 2254(e)(1).

On federal habeas revie®EDPA “imposes a highly deferential standard for
evaluating state-court rulings” and “demands #tate-court decisiori®e given the benefit

of the doubt.”_Renico v. Lett, 559 U.S. 76,3 (2010) (internal aqpiation marks omitted).

In applying the above standardn habeas review, this Court reviews the “last reasoned

decision” by the state court. See Robinsolgracio, 360 F.3d 1044055 (9th Cir. 2004).

The last reasoned decision in this cagbasCalifornia Court oAppeal’s unpublished
disposition issued oDecember 28, 20009.
1.  DISCUSSION

As noted, Petitioner alleges two claims. Claim One alleges that Petitioner was
denied his due process right to a fair triahaesult of the trial court’s allegedly erroneous
admission of gang evidence. Claim Two gdls that Petitioner’s trial counsel rendered
ineffective assistance by failing to objéatthe introduction othe gang evidencezach

claim is discussed seriatim.
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A. ADMISSION OF GANG EVIDENCE
1. Background
a) Flores
At trial, the prosecution called Flordke friend and gang member with whom
Petitioner was a passenger whenatiack on Yuen took place. Despite the fact that he
was present and directly involvedevents underlying this action, Flores claimed he cou
not recall the bulk othe events that eming. RT 340.
During trial, the prosecutor introduced a fihof Flores and asked him whether he

was a Nortefio gang memberMay 5, 2003._Torres, 200&L 5070167, *5. Petitioner’s

counsel did not object. Id. Flores deniethgea gang member. Id. However, Flores latg

admitted he was a member of “Barrio East Swie”BES,” a Nortefio street gang. Id. The

prosecutor then sought to rka second photograph foratification. This time,
Petitioner’s counsel objected on relevagoeunds, arguing thalhere was no gang
allegation and that the photosreenflammatory._Id. In response, the prosecutor arguet
that “in the gang culture, no witness is goingdmne in and testify against another,” and
that the gang evidence wowdbdow why Flores’ mfessed inability to recall was “beyond
unbelievable.”_Id. The trial court agretidht the testimony was relevant to Flores’
credibility, but disallowed the psentation of photographsgbow his gang membership.
Id.

Upon further questioning, Flores testifie@tlit would be “a bad thing” if a gang
member testifies against “sooree else.”_Id. The prosecutinen asked Flores if he
recalled seeing any Nortes or Surefos during the fightinglores responded that he
assumed that the majority of the peopleehgere Norteios, and that Surefos “are not
really out there like that” on Cinco de Mayo.. IBlores also testified that the gas station
where the stabbing occurred waear Surefio territory. |dThe prosecutor also queried
Flores about gang fights. Flores acknowleddd gang fights occur and that backing
down from a fight is a sign of “weaknedsiat can make the gang “weaker,” and
conversely, choosing to paipate in a fight could make the gang “stronger.” Id.

-9-
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Referring to Petitioner, Flores claimed that“never aligned mself as a Nortefio”
although he “hangs out” with Nortefio (i.e., Flores), and asesult, it would be “fair to
say” that there was no reason for a Nortefo to want to attack Petitioner. Id.

To further explore the imgaof Flores’ gang involement on his credibility, the
prosecution called Edward Souza (“Souza”), ésretained counsel. RT 652. Souza
testified that Flores had provided infornwattiabout the events dhe evening of May 2,
2003. Id. InturnSouza set forth that informatiama two-page proffer which he
submitted to the assigned depdistrict attorney on aabout October 13, 2004, for
purposes of negotiating a settlement. RT-632 Souza testified that Flores was
“extremely nervous” about the contents of fineffer because the information was going to
be seen by law enforcement oféills. RT 657-658. In ptcular, Flores “feared extreme
retaliation” as a result of bagriabelled a “snitch,” and that “other inmates, gang members,
and gang associates” would fette against him or his familyRT 658, 683, 685, 687.
The prosecutor proceediéo elicit from Souza the inforrtian about the killing that Flores
provided in the proffer which Floresaimed not to recall. RT 660-72.

b) Ortiz

On the evening of the imbent, Ortiz, a childhood friend of Petitioner and Flores,
met up with both individuals on Story Road3an Jose, where the incident occurred.
Torres, 2009 WL 50701672. In a statement given to the San Jose Police Department{on
June 5, 2003, Ortiz told theterviewing police officer thate saw a group of individuals
surrounding Flores’ Honda and onetlodém hit the back of the caCT 416, 427. At that
point, he saw both doors to the Honda ‘fsgvopen” and Floreand Petitioner exit the
Honda, at which point Ortiz thought, “shitere we go.” CT 428. Ortiz stated that
Petitioner and Flores began iadiually fighting one-on-one, but thegfiting escalated and
more persons becamevaived. CT 429.0rtiz told the police thaElores had confided that
someone “got smoked” (i.e., died). CT 452ores also told Ortiz that Petitioner was
responsible for the killing “but héoesn’t want to come out asdy that.” CT 454, 459-60,
465. Ortiz reported that Flores was unawaas #myone had beeriled, but that Petitioner

-10 -
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informed him as sucim the car on their way home frottne gas station where the fight
occurred. CT 460, 462.

At trial, Ortiz testified in a manner incastent with his statement to the police.
While previously informing the officer th&e observed someone hitting or “punching” th
back of the Flores’ Hond®rtiz now claimed that he ditbt remember if anyone hit the
car. RT 391, 393. And whereas Ortiz previgssated that he observed the doors to the
Honda swing open and bothofés and Petitioner exit the Honda, Flores was much morg¢
equivocal. Ortiz testified that he only “vagly” recalled what transpired, but that he
remembers seeing “everybody jump out of their carsand then thikig fight ensued,” RT
388, which “explode[d] out of mshere,” RT 521. Ortiz furthezlaimed that a “big wave of
people” came in every direction, RT 390, 3964-15, and the figlfengulfed” petitioner
and Flores, who did go “towardse fight.” RT 396.

Though Ortiz had previously told the polioicer that he specifically saw Flores
and Petitioner enggd in a one-on-one fighafter exiting the Honda, atial, Ortiz testified
that he did not know if Petitioner was fightingth one person or multip individuals. RT
390, 471-72. Ortiz also claimed to not rememBlores telling him that he (Flores) was n
involved in the stabbingRT 419, 439-440. He also flatienied that Flores had told him
that Petitioner stabbed someone at the gas station. Id.

C) Court of Appeal’s Decision

In his direct appeal, Petitioner allegedttthe admission of evidence relating to
gangs resulted in an unfair friaMore specifically, he argaethat there was no evidence
that the murder was gang-relamdhat he or the victim was a gang member, and theref
such evidence was irrelevanttte issue of who murdered ¥ He also asserted that
admission of this evidence wasdury prejudicial. The Couiof Appeal rejected these
contentions.

As an initial matter, the court found thahile Petitioner objected to some of the
gang evidence on relevancy grounds, hendidobject when the prosecutor first asked
Flores about his gang membership, araddifisequently any objection based on the

-11 -
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prejudicial effect of the evehce was waived.”__Torre3009 WL 507016,/*11. That
aside, the court found that the trial codid not abuse its discretion in allowing the
evidence. The Court of Appeaxplained that evidence showing a witness is afraid of
testifying or fears retaliation i®levant to the credibility dhat witness and is therefore

admissible, even in the absence of direct threats to thessitrid. The court explained:
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We find that the trial court edd have reasonably concluded
that the probative value tifie gfang evidence was not
outweighed by any emotionalds it may have invokedhe
challen?ed gang evidence wadeweant and admissible on the
issue of witness credibilitgnd to suggest possible gang
retaliation as a reason for thevitnesses’ asserted lack of
memory of the events befoend after the stabbing. . .

Flores, who admitted on directaxination that he was a gang
member, testified that he did meimember a lot of things that
happened on the night of thalsbing incident or between that
time and when he turned himself He also testified that it
could be “a bad thing” if gang member testifies against
“someone else.” Flores then falléo return to court the next
day for cross-examination. Inghmeantime, Ortiz testified that
he knew Flores was a gang manlthat he did not know if
defendant was a gang member, #rat he did not want “to be
snitching” on good friends because he was “afraid of”
retribution by “maybe an outsedparty.” And Craig, Yuen's
cousin, repeatedly testifiedahhe could not remember the
stabbing incident, so a DVD ais police interview on May 5,
2003, was later played for the jurlyuringhthat interview, Craig
said that the passenger in the car that hit Yuen (defendant) was
wearing a navy blue Boston baseball pullover with a “B” on it.
During Ortiz’s police interviews, @iz said that he knew that
BES members wear clothing with the Boston Red Sox “B.”

Even if we were to find thamhot all of the gang evidence
should have been admitted andatthe admission of some of
the gang evidence vgaerroneous, we carot say that it made
the trial fundamentally unfair. (See Estelle v. McGuire (1991)
502 U.S. 62, 70.) And, “[a]bsefundamental unfairness, state
law error in admitting evidends subject to the traditional
Watson test: The reviewing court must ask whether it is
reasonably probable the verdict would have been more
favorable to the defendant absém error. . . . [‘IIE) On the
record before us, we cannotyghat it is reasonably probable
the verdict would have been mdesorable to defendant absent
the admission of #hgang evidence.

Id.,*12 (emphasis added). As noted, undeiD&BA, the Court of Appeal’s decision is
entitled to substantial deference and is presinorrect. 28 U.S.C. 8§ 2254(e)(1); Nevada
v. Jackson, — U.S. —,33.Ct. 1990, 1993-94 (2013).
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2. Analysis
a) Procedural Default
The state appellate court deemed Retéi’'s due process claim based on the
allegedly erroneous admissiong#ng evidence tbe waived as a result of his trial
counsel’s failure to contemporaneouslyject to such evidence at trfaBecause of that
finding, Petitioner’'s federal clai is procedurally defaultefdom federal habeas review.

Coleman v. Thompson, 501 U.R2, 729-30 (1991) (a federal court will not review a

claim if the state court’s rejection ofeltlaim rests on a state law ground that is
independent of the federal question adéquate to support the judgment).

The Ninth Circuit has consistentigcognized and applied California’s
contemporaneous objection rule in affirming the denial of federal habeas claims on gr
of procedural default where there were complaileres to object drial. See, e.qg.,
Fairbank v. Ayers, 650 F.3t243, 1256-57 (9th Cir. 2011) (proseauabmisconduct);
Inthavong v. Lamarque, 4203€ 1055, 1058 (9tkir. 2005) (prejudicial admission of
confession); Paulino v. Castf®/1 F.3d 1083, 1092-98th Cir. 2004) (instructional error).

Accordingly, Petitioner’s due process claimyniiee deemed procedurally barred unless h
can show “cause for the defaahd actual prejudice as a résaf the alleged violation of
federal law, or demonstrate that failure émsider the claims will result in a fundamental

miscarriage of justice.” deman, 501 U.S. at 750.

2 “Under Section 353 of CaliforniaBvidence Code, also known as the
‘contemporaneous objection rule,” evidence is admissible unless there is an objection
grounds for the objection are clearly express@d, the objection is made at the time the
evidence is introduced.” Nendez v. Pliler, 288 F.3d 1120125 (9th Cir. 2002). The
contemporaneous objection rule requires tHaneely and specific olgction” is made “in
such a way as to alert the treurt to the nature of the ttipated evidence and the basis
on which exclusion is sought, and to afféinéd People an opportunity to establish its
admissibility.” People v. Willins, 44 Cal.3d 883, 906 (1988)he rule also prevents a
defendant from appealing on a ground othanttihhe one that fored the basis for the
objection. People v. Demetias, 39 Cal.4th 1, 2@2 (2006) (noting that under § 353,

“ aJ]n objection to evidence must generallypgreserved by specific objection at the time
the evidence is introduced;glmpponent cannot make a ‘placeholder’ objection stating
general or incorrect grounds . . . .").
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Petitioner attempts to show “cause” bgioling that he received ineffective
assistance from his trial counsel, who faileadibgect to the introduction of the gang
evidence at issue. An attey’s constitutionally deficidrperformance “is cause for a

procedural default.”_Murray. Carrier, 477 U.S. 478, 8§1986). To prevail on an

ineffective assistance claim, a petitioner nmakstw: (1) trial counsel’s performance was

deficient, i.e., it fell below an “objectiveastdard of reasonabless” under prevailing

professional norms; and (2) that he was pregudliby counsel’s deficient performance, i.e|

“there is a reasonable probability that, butdounsel’'s unprofessional errors, the result o
the proceeding would have bedifferent.” Strickland v. Wshington, 466 U.S. 668, 687-
94 (1984).

For the reasons discussed below in Claiwo, the Court finds Petitioner has failed
to show either constitutionally deficientrpgrmance by his trial counsel or a reasonable
probability that, but focounsel’s failure to object, thest of the procesing would have
been different. Petitioner has thus failed tovgltause, actual prejudice, or a fundamentg

miscarriage of justice to overcome his pragadi default._Bennett v. Mueller, 322 F.3d

573, 580 (9th Cir. 2003). In any eventeauf Petitioner’s due process claim were not
procedurally defaulted, the Court finds tHat the reasons set forth in the following
section, this claim fails on the merits.
b) Prejudicial Effect of Gang Evidence

As he did on direct appeal, Petitioner @nds in his amended petition that he was
denied his due process right to a fair taala result of the admission of gang-related
evidence. This clains misplaced. “Under AEDPA, ew clearly erroneous admissions o
evidence that render a trial fundamentally unfiaay not permit the grant of federal habes
corpus relief if not forbidden by ‘clearlstablished federal Igixas laid out by the
Supreme Court.”_Holley, 568 F.3d at 110lhe Supreme Court “has not yet made a cled
ruling that admission of irrelevant or overgyejudicial evidenceanstitutes a due process
violation sufficient to warrant issuance of thatwrId. Thus, even if the state appellate
court erred in upholding the amssion of gang evidence aialr Petitioner would not be
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entitled to relief, since there m clearly established Supreme Court law for the state

appellate court to contraven&ee id.; accord Pena v. Bilt, — Fed. Appx. —, 2014 WL

2611147, *1 (9th Cir. June 12014) (rejecting habeas paditier's due process claim base
on the allegedly erroneous adision of gang evidence oretlground that the Supreme
Court has never issued a “clear ruling thanhedion of irrelevant or overtly prejudicial
evidence constitutes a due preg&iolation sufficient to warrd issuance of the writ.”)

(citing Holley, 568 F.3d at 1101); Nieto Lamarque, 410 Fed. Appx. 37, 2010 WL

5605874, *2 (9th Cir. Dec. 2010) (refusing to issue a certificate of appealability becau
“[tIhere was no clearly established Supreme Clawv that even repeated references to a
defendant’s gang affiliation can render hisltiimdamentally unfair”); see also Briceno v.
Scribner, 555 F.3d 1069, 1077-78 (9th CB09) (holding that the petitioner’'s claim of

denial of due process and a fair trial lthea the admission of a gang expert’s testimony
that crimes in question wegang-related did not contravene federal law), overruled on
other grounds by Emery v. Clark, 643 F.3d 121215 (9th Cir. 2011). On this basis alon

Petitioner’s due process clafals, as a matter of law.

The cases cited by Petitioner are inappodite relies on McKiney v. Rees, 993

F.2d 1378 (9th Cir. 1993) fdhe proposition that, in a fedd habeas praeding arising
from a state court homicide conviction, a daefent’'s due process rights are violated by th
admission of disputed evidenadnen (1) the evience was irrelevanb an essential

element of the prosecution’s case and (2ataission of such evehce rendered the trial
fundamentally unfair. Am. Pet. at 34. Apiplg this framework, Petitioner contends that
the gang evidence was “irrelevant and inadmissible for bias” under the legal standard

admitting gang evidence allegedly set forth intekh States v. Takahashi, 205 F.3d 1161,

1164 (9th Cir. 2000). Hower, McKinney is a pre-AEDR decision which specifically
applied circuit law in finding a violation afue process based on the erroneous admissic
of evidence. 993 F.2d at 1384-85. Thatisien is no longer validfter AEPDA, which
now requires that the state court appeltatert’s decision violate clearly established

Supreme Court law as a prerequisite for halbelsef. See Hedlund v. Ryan, 750 F.3d 791
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799 (9th Cir. 2014) (“Th ‘only definitive source of clely established federal law under
AEDPA is the holdings (as opposed to the diofahe Supreme Court as of the time of th

m

state court decision.™) (citation omitted). Itfr that reason that the Ninth Circuit has
expressly distinguished McKinpeand other pre-AEDPA cases the ground that a habea
petitioner “cannot rely on circuit éwority to demonstrate thatetright he or she seeks to
vindicate is clearly established.” AlberniMcDaniel, 458 F.3d 860, 864 (9th Cir. 2006);

accord Mejia v. Garcia, 5343 1036, 1046 (& Cir. 2008)

The above notwithstandinthe state appellate court’s ruling was not objectively
unreasonable. Itis well settlgoht “[e]vidence of gang alifation is admissible when it is
relevant to a material issue in the cas€dkahashi, 205 F.3d ai64 (citing_United States
v. Abel, 469 U.S. 45, 49 (1984 United States v. Hanke®03 F.3d 1160, 1171-73 (9th
Cir. 2000) (gang affiliation evidence admissible to estallliah and coercion); Windham
v. Merkle, 163 F.3d 1092, 08-1104 (9th Cir. 1998) (holding that gang evidence is

admissible to demonstrate a defendant’s mdov@articipating in the alleged crimes);

People v. Hernandez, 33 Cal.4th 1040494.(2004) (“Evidence of the defendant’s gang

affiliation—including evidence athe gang’s territory, memlsrip, signs, symbols, beliefs
and practices, criminal enterprises, rivalrisd the like—can helprove identity, motive,

modus operandi, specific intent, means of applyamge or fear, or other issues pertinent {
guilt of the charged crime.”). Hba withess may be afraid to testify or fearful of retaliati
Is relevant to his or her credibility, regardle$svhether the defendant is the source of th¢

witness’s fear._United States v. Santiag®F.3d 885, 890 (9t€ir. 1995) (recognizing

that gang-related testimony relating to the egises’ fear of retaliation was admissible on

3 For much the same reasons, Petitiondtation to Mitchell v. Prunty, 107 F.3d
1337 (9th Cir. 1997), overrulazh other grounds in SantamawaHorsley, 133 F.3d 1242,
1248 (9th Cir. 1998), another pre-AEDPA caseaunavailing. Am. Pet. at 37-38. In
addition_Mitchell is distinguish@e. In that case, the def#ant argued and the court of
appeals agreed that there wssufficient evidence to sustain his conviction, finding that
membership in a gang, standing alone, wagraf of intent needetb establish aiding
and abetting._Id. at 1342. In this casdjtl®@er does not challengbe sufficierty of the
evidence. Rather, Petitioner’s claims are pragid on the prejudicial effect resulting from
the admission of gang ewdce, an issue not addressed in Mitchell.
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the issue of credibility irrespeee of whether the defendaista gang member); see also

People v. Warren, 45 Cal.3d 471, 481 (1988) (“emik that a witness is afraid to testify i

relevant to the credibility ahat witness and therefore adsible”); People v. Olguin, 31

Cal. App. 4th 1355, 1368, 1369994) (evidence of a “thirdarty” threat may bear on the

credibility of the witness, whether or not thegat is directly linked to the defendant).

At trial, Flores and Ortiz claimed not tecollect significant portions of the events
on the evening of the incident, and, in sonstances, contradicteddtn prior statements.
Notably, both witnesses acknowledged the damgesstifying against another individual.
Flores, an admitted Nortefiorgamember, acknowledged that it was “a bad thing” for a
gang member to testify against “someone elaed that he presumed that the majority of
the people present at the gas station at the dihthe incident also were Nortefios. While

Ortiz denied being a gang member, he assocwiddNortefios and feared being labeled §

snitch, which could, in turn, lead to reprsalgainst him and his family by gang members.

This testimony clearly provided a foundatigmon which the prosecution could properly
challenge their credibility angrovide context to their claied lack of recollection.
Petitioner argues that the gang evidenes “irrelevant and inadmissible” under
Takahashi. Am. Pet. at 34. In that cabe defendant appealed his conviction on drug
trafficking crimes, claiming that evidencegeeding his affiliation with the Yakuza gang,
while admittedly relevant, shtaihave nonetheless beerckided under Federal Rule of
Evidence 403 on the guad that the prejudicial effeof such evidence outweighed any
probative value. Id. a@164. At trial, the defendanalled an exculpatory witness, who
conceded that both he ane ttiefendant were Yakuza gangmieers, but denied taking
any oaths of loyalty. Id. Inesponse, the Government introduced expert testimony that
Yakuza members do indeed swear oaths of koyalty and have been known to “take the
blame” for other Yakuza members. |d. dddressing the defendant’s claim of undue
prejudice, the Ninth Circuit observed that thigness’s admission that he and the defendg
were members of the same gang provideduadation for the admission of gang affiliatior
evidence._ld. Whileecognizing that this evidence svprejudicial “as, indeed, most
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evidence should be,” the Ninth Circuit ultimateéjected the defendant’s Rule 403 claim
on the ground that any potential unduejpdice was ameliotad by the limiting
instruction given by the district courld. at 1165 (citing Abel, 469 U.S. at 54-55).

In the instant case, Petitioner contetitd there was no evidence that he was a
member of a gang or that he or any witrtesg taken an “oath of silence,” the only witneg
shown to be a gang member was Flores, arohmiing instruction was given. Am. Pet. at

35. This argument misses the point. Bb#kahashi and Abel involved a theory of

relevance based on gang loyalty as a resulietlefendant and the exculpatory witness
being members of the same gang. Here, the prosecution’s theory of relevance was th
witnesses’ credibility wacompromised, not as a resultloéir membershim the same

gang, but the fear of reprisal by gang members._See United States v. Keys, 899 F.3d

987 (10th Cir. 1990) (holding that while tdefendant and witness must be a member of
the same gang to show bias based on commambereship in a groupo such requirement
exists to admit evidende demonstrate bias based on fefareprisal);_ see also Blackmon

v. Booker, 696 F.3d 536, 554 (6th Cir. 20{Z)ne need not have a degree in criminal

justice to understand the violent and retribeithature of urban street gangs, often at the
expense of innocent victims”). &ufear was directly relevant and probative of Flores af
Ortiz's inconsistent testimony drtlaimed lack of recollectioh.

Petitioner next argues that, setting asfdeissue of credility, most of the
prosecution’s gang evidence was improperly otfeas character or gpensity evidence.

Am. Pet. at 35, 37. Assuming that thedewce admitted by the trial court was purely

4 Even if the state appellate court’s dson is contraQ/ to Abel or Takahashi,
Petitioner would not be entitled to relief. Baihses applied the Federal Rules of Eviden
not the Constitution. “In conductihabeas review, a federal court is limited to deciding
whether a conviction violated the Constitutitaws, or treaties of the United States.”
Estelle, 502 U.S. at 68. The Federal RuleBwflence are “nonconstitutional” sources of
law. Dowling v. United Stateg493 U.S. 342, 3521090). Accordingly, a violation of the
Federal Rules of Evidence does not constitui®lation of the Constitution. Id. at 352-54
(holding that the failure to comply with Fed. R. Evid. 4Q4{lal not violate due process).
Thus, even if Petitioner were correct in arguingt the state court’s ruling conflicts wit
Abel and Takahashi, he wouhdve done no more than ddtah an an error for which
AEDPA provides no relief.
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character or propensity evidenaed not relevant tany other issue, as discussed, AEDP/
precludes federal habeas relief because thietlStates Supreme Court has expressly le
open the question of whether the admission opensity evidence viates due process.
See Holley, 568 F.3d at 110Alberni, 458 F.3d at 864 (citg Estelle, 502 U.S. at 75 n.5);
Mejia, 534 F.3d at 1046A fortiori, Petitioner can show neither that the state appellate
court’s decision is contrary to nor amount@tounreasonable application of clearly

established federal law. See Knowles vtddyance, 556 U.S. 111, 112 (2009) (holding

that “it is not ‘an unreasonable applicatiorctdarly established Federal law’ for a state
court to decline to apply a spg&cilegal rule that has not besquarely established by this
Court”).
C) Fundamentally Unfair
Even if the gang adence should have beencixded and there was clearly
established Supreme Courepedent on point, Petitionerdiailed to show that the

admission of such evidence rendered the matlémentally unfair._See Fry v. Pliler, 551

U.S. 112, 119-22 (2007) (holding thateewvhere evidence was wrongly admitted, a
petitioner must still show prejuck; that is, that #nevidence had a substantial and injurio
effect or influence on the verdict and resultedatual prejudice). The state court of appe

explained:

Even if we were to find that not all of the gang evidence should
have been admitted and that #emission of some of the gang
evidence was erroneous, we cansay that it made the trial
fundamentally unfair.

There was ample evidence of defendant’s involvement in the
fighting that resulted in Yuenfatal stab wounds. [Walter
Jusino identified defendant afatras the person who stabbed
Yuen, defendant admitted that Ih@d a knife and slashed out at
those involved in the fighting, and defendant admitted that he
fled to Mexico because helByed he could have been the
person who stabbed the person wired. . . . The jury found
defendant not guilty of first dege murder, and thus found that
defendant’s admitted actions weret willful, deliberate, or
ﬁremedltated. As it is not re@sably probable the verdict would
ave been more favorable tdfgledant absent the admission of
the gang evidence, defendant has not shown that he was
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prejudiced bK admission of theidgnce or by counsel’s failure
to object to the admism of the evidence.

The state appellate court’s finding isliipported by the recd. Apart from the
gang evidence, the ggecutor’s case presented significavidence tsupport a guilty
verdict. Petitioner claimed that thelsibéng was uninteded, and occurred when he
“wildly” swung his knife. RT1261-62, 1263,265, 1280, 1363, 137877, 1396, 1416,
1420° Yet, Petitioner’s account is contradicteg evidence that Yan suffered two deep
incisions—one into the lung drheart, the other into the d@—through the front of his
body. RT 1544, CT 151. Given the dire@s®f these puncture wods, coupled with the
lack of any other lacerations on Yueb@dy, Petitioner’s claim that he simply was
swinging his knife strains credulity. Moresy Jusino, who had just met Yuen on the
evening of the incident, tesefl that he saw Petitioner angrily exit the Honda immediate
after Yuen slapped the car, and made a ‘GttaB-line” towards Yuen and attacked him
without apparent provocation. RT 913; act®T 841, 845 (testiony of Joshua Parras
who stated that he saw Petitioner get out efdar and aggressively attack Yuen). Jusing
also testified that Petitioner “slammed” a knifiéo Yuen'’s body. RT 905, 912-915, 921-
922, 995.

In view of the compelling evehce presented at trial, any purported error by the t

court in allowing the gang evidence was hassleSee Moses v. Payne, 555 F.3d 742 (9th

Cir. 2009) (holding that, in light of strongidence of guilt, tainted evidence was harmles
under_Brecht v. Abrahamson, 507 U.S. §1993)); Jackson v. Brown, 513 F.3d 1057,

1082 (9th Cir. 2008) (concludirthat the erroneous admissiohevidence did not render

the trial fundamentally unfair where the significant evidence of the petitioner’s guilt); se

also United States v. Rodriguez, -- F.3d2614 WL 4401221, *14 (9t&ir. Sept. 8, 2014)

(holding that although the ttiavas “permeated with references to . . . gang affiliations,”

such references were not uhdprejudicial where “the Meacan Mafia was not the entire

5> Petitioner was the only witness to testify for the defense.
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theme of the trial, so as tafect the trial with the threadf guilt by association”) (citation
omitted).

Petitioner cites Kennedy \zockyer, 379 F.3d 1041 {9 Cir. 2004) for the

proposition that “evidence relag to gang involvement will alost always be prejudicial
and will constitute reversible error.” Am. Pat.39 (quoting Kennedy79 F.3d at 1055).
The cited language is dictén Kennedy, the petitioner wased twice on drug charges,
with the first trial ending in a mg jury. 379 F.3d at 1042-43t the first trial, the court
expressly excluded evidence of his gang involgrt. Prior to the retrial, petitioner's new
attorney twice attempted uretessfully to obtain a futranscript, which would have
included the court’s evidentiary rulings. IAware that the new attorney did not have thg
full transcript, the prosecutor introduced evidence at the second trial intended to show
petitioner’'s gang involvement, even though tnatlence had been@wuded from the first
trial. 1d. After the California Court of Ageal affirmed the conviction and the California
Supreme Court denied review, the petitios@ught habeas relief, claiming that “his
Fourteenth Amendment right to due procasd equal protection was violated when the
state court denied his request for thik thanscript of his first trial.”_Id.

On appeal, the petitioner was granted halelest based on the court’s finding that
he was entitled to a full transcript of the pnwoceedings; that ¢hstate court’s decision
was contrary to clearly established federal lang that the denial of a complete transcrip
here had a substantial and injurious effect enyjulny’s verdict. _Idat 1049, 1052, 1054.
Importantly, the Ninth Circuit has since madear that Kennedy @&s not stand for the
proposition that the introduction of gangaance necessarily imduly prejudicial and
requires reversal. Rodriguez, 2014 WL 4401225 (holding “that the district court did
not abuse its discretion in admitting evidepeegtaining to the connection between the
Surefios and the Mexican Mafia as relevemf\ppellants’ motive in attacking [the
victim]”). The Rodriguez ourt noted that Kennedy “didbot address an evidentiary
challenge to gang affiliation evidence,” lmitnply held that “a habeas petitioner was

prejudiced because th#@ney for his retrial was not primled a complete trial transcript
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that included the trial courtjgrior ruling excluding such evidea.” Id. Unlike Kennedy,
this case does not involve any conducthmy prosecution whictendered the trial
fundamentally unfair.

In sum, the Court finds no basis fotdeas relief on Petitioner’s claim that the
admission of gang evidence violated his rightlue process. Relief on Claim One is
DENIED.

B. INEFFECTIVE ASSISTANCE OF COUNSEL

1. Legal Standard

A claim for ineffective assistance obunsel under the Sixth Amendment is
reviewed under the two-prong test set fontistrickland. Under the first prong, the
defendant must show “that counsel’s représtgon fell below an objective standard of
reasonableness.” Strickland, 466 U.S. at @B8cause of the difficulties inherent in fairly
evaluating counsel’s performance, courts Mimstulge a strong presuption that counsel’s
conduct falls within the wide range of reasonable professional assistance.” Id. at 689.
“This requires showing that counsel mateors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the deémt by the Sixth Aendment.”_Id. at
687.

To satisfy the second prong under Strioklapetitioner must establish that he was
prejudiced by counsel’s substandard perforteanSee Gonzalez v. Knowles, 515 F.3d
1006, 1014 (9th Cir. 2004citing Strickland, 466 U.S. at 694). Under Strickland, “[o]ne

prejudiced if there is a reasonablelmability that but-forcounsel’s objectively
unreasonable performance, the outcome of theepding would have been different.” Id.
Judicial scrutiny of counsel’'s dermance is “highly deferentidl.ld. at 689. A claim for
ineffective assistance of counseldaf either one of the prongs is not satisfied. Id. at 69]
2. Analysis
On appeal, Petitioner claimed that hisiesel rendered ineffective assistance by
failing to object to the introdtion of the gang evidence. In addressing this claim, the st

appellate court applied the standard setfortPeople v. Maury30 Cal.4th 342, 389
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(2003), which is based on and recites the sstaredard for ineffective assistance of
counsel as in Strickland. €tkcourt rejected Petitioner’'s ataion the ground that it would
have been futile for counsel to have interpaséch an objection. The court explained as

follows:

Evidence of gang nmebership, and the conduct associated with

that membership, is relevantsifich evidenceends logically,

naturally, and by reasonable infece to establish a motive in a
ang-related crime or to fortifyhe testimony of witnesses who
ave identified the defendant apaticipant in the crime. . . .

In addition, testimoni/) thatwaitness is fearful of gang

retaliation is admissible ewhce relating to the witness’s

credibility.

“[Aldmission of gang evidence ev an Evidence Code section

352 objection will not belisturbed on appeal unless the trial
court’s decision exceeds the bounds of reason.”

As the gang evidence was relavand could have survived an
Evidence Code section 352 ebjion, we reject defendant’s
claim that his trial counsel pvided ineffective assistance by
failing to object to the introductioof the evidencen Evidence
Code section 352 grounds. Counsel cannot be found
incompetent for failing to makieitile motions or objections.

Torres, 2009 WL 507016712 (citations omitted).

Petitioner now argues that all the gantated evidence was “irrelevant” and highly
prejudicial, and as such, his counsel wasfeative in failing to object to the introduction
of such evidence. This argemt fails for the reasons set forth above—namely, that the
gang evidence was material ammissible in light of thessues presented and that any
prejudice flowing from such @édence ultimately was harmles®etitioner’'s argument also
construes a claim for ineffective assistanteounsel through the wrong lens. Under
AEDPA, a federal court is not to exerciteindependent judgment in assessing whether
the state court decision applied the Strickland standard correctly; rather, the petitioner
show that the state court applied Stricklanth®facts of his casa an objectively

unreasonable manner. Bell v. Cone, 535 B85, 699 (2002); see also Cullen v.

Pinholster, — U.S. —, 131 S.Ct. 1388, 1403 3{federal habeas court’s review of state

court’s decision on ineffective assistance afregel claim is “doubly deferential.”). The
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Supreme Court has specifically mad that “[flederal habeasuarts must guard against the
danger of equating unreasonableness u8ttekland with unreasonableness under

8§ 2254(d). When § 2254(d) applies, the gioesis not whether amsel’s actions were
reasonable. The question is whetti@re is any reasonable argumetiiat counsel
satisfied_Strickland’s deferential standarddarrington v. Richter, 562 U.S. 86, _ , 131
S.Ct. 770, 789 (2011Emphasis added).

Here, Petitioner has failed to show tha state court of appeal applied the

Strickland/Maury standard for ineffective assistance of counsel in an objectively

unreasonable manner. The state appellate egplained that while gang evidence may 4
inflammatory, California law permits tregmission of such evidence in certain
circumstances, such as thoseganted in this case. Iddition, such testimony may be
germane to a witnesstsedibility as a result of his fear of gang retaliation. The state
appellate court was thus reasonable in concluding that trial counsel was not ineffectiv
failing to object to testimony that was peypunder California la and did not violate

Petitioner’s right to due process. See Mzon v. Estelle, 981 F.2d 425, 429 (9th Cir.

1992) (the failure to make a futile objectidoes not constitute infefctive assistance of
counself

Nor has Petitioner shown that the state dagecourt had no reasonable basis for
finding that he failed to show prejudice. Petitioner was convicted of second degree m

which is murder “committed with malice butnst premeditated[.]"People v. Prince, 40

Cal.4th 1179, 1265-26@007). As the state court offzgal reasonably found, compelling

evidence was presented to support @seéadegree murder conviction, including

6 Defense counsel also may have chosernaobject as a matter of strategy, given
the trial court’s rejection of his initial objeoti to the gang evidenc&epeatedly objecting
to gang evidence could potentially have dramare unwarranted attention to the issue.
See, e.g., Charles v. Thaler, 629 F.3d &82, (5th Cir. 2011) (holding that counsel’s
decision not to draw undue attentiortestimony by objection wsa reasonabile trial
strategy). Whatever defense counsel’s ratigrihke Court must presume that he provided
effective assistance. See Bell, 535 &t698 (“a defendant must overcome the
“presumption that, under thercumstances, the challengaction ‘might be considered
sound trial strategy.”) (internal quotations omitted).
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eyewitness testimony that Petitioner was the initial aggressor, ddemt provoke the
attack, and Petitioner stabbed Yuen twice. Bésed on the record presented, it was not
unreasonable for the state appellate courbtwltide that the outcons trial would not
have been any different had counsel sucadgsibjected to te gang evidence. See
Harrington, 113 S.Ct. at 792 (finding the stappellate court’s finding that the defendant
was not prejudiced by the alied deficient performance of counsel where there was
circumstantial evidence of defendant’s guiitlano evidence directlgefuting the opinion
of the prosecution’s expert).

In sum, the Court finds no basis for habes®f on Petitioner’s claim for ineffective
assistance of counsel. Relief on Claim Two is DENIED.

C. CERTIFICATE OF APPEALABILITY

No certificate of appealability is warrantedthis case. For the reasons set out
above, no jurist of reason waliind this Court’s denial of Rdoner’s claims “debatable or
wrong.” See Slack v. McDaniéd29 U.S. 473484 (2000).
IV. CONCLUSION

For the reasons stated above,
IT IS HEREBY ORDEREDIHAT the First Amended Riéon for Writ of Habeas
Corpus is DENIED as to all claims, and atifeate of appealability will not issue. The

Clerk shall close the file artdrminate all pending matters.

IT IS SO ORDERED.
Dated: 9/18/14 \;éaadu. /6 an

SAUNDRA BROWN ARMSTRGKG
United States District Judge
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