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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

OAKLAND DIVISION 

 
ALBERT C. BURGESS, JR.,
 
  Plaintiff, 
 
 vs. 
 
EBAY, INC., PAYPAL, INC., GOOGLE, 
INC., VISA INTERNATIONAL, INC., 
MASTERCARD, INC., CHARLOTTE 
OBSERVER PUBLISHING CO., INC., 
DANNY L. DURHAM, 
 
  Defendants. 
 

Case No:  C 11-1898 SBA (pr)
 
ORDER DISMISSING ACTION 

 
 

On April 20, 2011, Plaintiff Albert C. Burgess, Jr., a federal inmate incarcerated in 

Butner, North Carolina, filed the instant action against eBay, Inc. (“eBay”), PayPal, Inc. 

(“PayPal”), Google, Inc. (“Google”), Visa International, Inc., Mastercard International, 

Inc., Charlotte Observer Publishing Co., Inc., and Danny L. Durham.  On January 2, 2013, 

the Court dismissed the action as to Google, eBay and PayPal under Federal Rule of Civil 

Procedure 4(m).  Dkt. 62 at n.3.  In addition, the Court granted the remaining Defendants’ 

motions to dismiss and dismissed the action as to those Defendants with leave to amend.  

Id. at 10.  The Court ordered Plaintiff to file a Second Amended Complaint within twenty-

one days (i.e., January 23, 2013), and warned that the failure to do so would result in the 

dismissal of the action.  Id. 
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On January 18, 2013, the Court granted Plaintiff’s request for additional time to file 

his Second Amended Complaint, and enlarged the deadline for his amended pleading to 

February 2, 2013.  Dkt. 64 at 3.  The Court expressly warned that “[t]he failure to file a 

Second Amended Complaint by that date will result in the dismissal of the action under 

Rule 41(b).”  Id. 

On February 4, 2013, Plaintiff requested a second extension of time to file his 

Second Amended Complaint.  Dkt. 66.  The Court granted Plaintiff’s request and extended 

the deadline to February 8, 2013.  Id.  Again, the Court warned that “[t]he failure to comply 

with this deadline may result in the dismissal of the action.”  Id.  To date, Plaintiff has not 

filed his Second Amended Complaint. 

“Pursuant to Federal Rule of Civil Procedure 41(b), the district court may dismiss an 

action for failure to comply with any order of the court.”  Ferdik v. Bonzelet, 963 F.2d 

1258, 1260 (9th Cir. 1992).  The failure to file an amended complaint as directed by a 

district court constitutes grounds for dismissal under Rule 41(b).  Yourish v. California, 191 

F.3d 983, 986 (9th Cir. 1999) (“Under Ninth Circuit precedent, when a plaintiff fails to 

amend his complaint after the district judge dismisses the complaint with leave to amend, 

the dismissal is typically considered a dismissal for failing to comply with a court order 

rather than for failing to prosecute the claim.”). 

“Dismissal is a harsh penalty and, therefore, it should only be imposed in extreme 

circumstances.”  Ferdik, 963 F.2d at 1260.  As such, before dismissing an action, the Court 

must evaluate five factors: (1) the public’s interest in expeditious resolution of litigation; 

(2) the court’s need to manage its docket; (3) the risk of prejudice to defendants; (4) the 

availability of less drastic alternatives; and (5) the public policy favoring disposition of 

cases on their merits.  Pagtalunan v. Galaza, 291 F.3d 639, 642 (9th Cir. 2002). Dismissal is 

proper “where at least four factors support dismissal, ... or where at least three factors 

‘strongly’ support dismissal.”  Dreith v. Nu Image, Inc., 648 F.3d 779, 788 (9th Cir. 2011). 
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In the instant case, the Court finds that the above-referenced factors weigh in favor 

of dismissal.  With regard to the first factor, “[t]he public’s interest in expeditious 

resolution of litigation always favors dismissal.”  Yourish, 191 F.3d at 990.   

The second factor also militates in favor of dismissal. “It is incumbent upon the 

Court to manage its docket without being subject to routine noncompliance of litigants.” 

Pagtalunan, 291 F.3d at 642; Yourish, 191 F.3d 983, 990 (9th Cir. 1999) (recognizing a 

court’s need to control its own docket).  Plaintiff’s failure to comply with this Court’s 

Order to amend his pleading has interfered with the Court’s ability to move the litigation 

forward and has diverted resources away from other cases on the Court’s docket.  See 

Ferdik, 963 F.2d at 1261 (noting that non-compliance with a court order diverts “valuable 

time that [the court] could have devoted to other major and serious criminal and civil cases 

on its docket.”). 

The third factor, the risk of prejudice to the defendants, generally requires that “a 

defendant … establish that plaintiff’s actions impaired defendant’s ability to proceed to trial 

or threatened to interfere with the rightful decision of the case.”  Pagtalunan, 291 F.3d at 

642.  At the same time, the Ninth Circuit has “related the risk of prejudice to the plaintiff’s 

reason for defaulting.”  Id.  Here, Plaintiff has offered no explanation for his failure to 

respond nor is any apparent from the record.  These facts also weigh strongly in favor of 

dismissal.  See Yourish, 191 F.3d at 991; Ghazali, 46 F.3d. at 54.  

As to the fourth factor, the Court has already considered less drastic alternatives to 

dismissal.  Plaintiff failed to amend his Complaint, notwithstanding the fact that the Court 

granted both of his requests for extensions of time.  In addition, this Court warned Plaintiff 

in three separate orders that the failure to timely file a Second Amended Complaint would 

result in the dismissal of the action.  “[A] district court’s warning to a party that failure to 

obey the court’s order will result in dismissal can satisfy the ‘consideration of [less drastic 

sanctions]’ requirement.”  Ferdik, 963 F.2d at 1262. 
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The final factor, which favors disposition of cases on the merits, by definition, 

weighs against dismissal.  Pagtalunan, 291 F.3d at 643 (“Public policy favors disposition of 

cases on the merits.  Thus, this factor weighs against dismissal.”).   

In sum, the Court concludes that four of the five relevant factors weigh strongly in 

favor of dismissing the action.  Accordingly, 

IT IS HEREBY ORDERED THAT the instant action is DISMISSED in its entirety.  

For the reasons stated above and in its Order of January 2, 2013, the Court certifies that any 

appeal from this decision would not be in good faith within the meaning of 28 U.S.C. 

§ 1915(a)(3).  The Clerk shall close the file and terminate any pending matters. 

IT IS SO ORDERED. 

Dated:  2/20/13     ______________________________ 
SAUNDRA BROWN ARMSTRONG 
United States District Judge 
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