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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
OAKLAND DIVISION

U.A. LOCAL 342 JOINT LABOR- ) Case No. cv 11-02409 PJH
MANAGEMENT COMMITTEE; NORTHERN)

CALIFORNIA PIPE TRADES PENSION

TRUST; NORTHERN CALIFORNIA PIPE ) STIPULATION FOR CONTINGENT
TRADES HEALTH AND WELFARE TRUST;) ORDER OF DISMISSAL & [P

LOCAL UNION 342, PLUMBERS & ) CONTINGENT ORDER OF DISMISSAL
STEAMFITTERS, UNITED ASSOCIATION )

OF JOURNEYMEN AND APPRENTICES OF

THE PLUMBING AND PIPEFITTING ) Location: 1301 Clay Street,
INDUSTRY OF THE UNITED STATES AN Oakland, CA 94612
CANADA (AFL-CIO); U.A. LOCAL 342 ) Courtroom:  Courtroom 3 - 3rd Floor
APPRENTICESHIP & TRAINING TRUST ) Judge: Hon. Phyllis J. Hamilton

FUND and JAMES WILLIAMS, as Trustee oj
the above TRUSTS,

Plaintiffs,

VS.
ABSOLUTE AIR, INC.,

Defendant.
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The Plaintiffs heretagtipulate as follows:

1. The parties have reached agreemesettle this case under the terms and
conditions specified in the Settlement Agreetrfded and/or lodged concurrently herewith.

2. The settlement requires paymentonhsideration in payments over time.

3. If the settlement payments are not tynmelade or if the Settlement Agreement is
otherwise breached, Plaintiffs can file a Statign for Entry of Judgment attached to the
Settlement Agreement as Exhibit “A”. The Cosinall then Order the Entry of Judgment.
Plaintiffs have agreed not fibe the Stipulation for Entry ofudgment if the Settlement
Agreement is complied with in full.

4. The parties agree that Plaintiffs magpen the matter at any time if Plaintiffs
certify to the Court that the consideration haslbeen paid or other terms and conditions of the
Settlement Agreement have not been complied.wit that time, Plaintiffs may insert the
appropriate amount owed and file tBpulation for Entry of Judgment.

IT IS SO STIPULATED.

RespectfulhSubmitted,

Dated: June 12, 2012 NEYHARANDERSON, FLYNN & GROSBOLL
By: /s/SonyaM. Gordon
ONYA M. GORDON
Attorney for Plaintiffs

6/ 13/ 12
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SETTLEMENT AGREEMENT

This settlementgreemen(’ Agreement")is enteredinto by U.A. 342 Joint Labor-Management
CooperationrCommittee Inc., dbaNORTHERNCALIFORNIA PIPETRADES TRUST FUNDS
(hereinafteNCPTTF"), and all otherPlaintiffs (hereinaftef'Plaintiffs") andby ABSOLUTE
AIR, INC. (hereinaftet'Absolute Air"), the Defendantjn Civil Action No.4:11-CV-2409-BH,
which is presentlypendingin the United StatesDistrict Courtfor the NorthernDistrict of
California (this "Action™).

The partieswish to finally andfully settleall mattersbetweerthemand herebyagreeasfollows:

1 Parties. Plaintiffs and AbsoluteAir (hereinaftercollectively referredto asthe "patties™)
havereached settlemenbf adisputeinvolving unpaiddelinquentemployercontributionsfor
the audit periodof May 1,2006to Decembe1, 2009 hours,asrequiredby the collective
bargainingagreemenbetweenU.A. Local 342 andthe NorthernCalifornia Mechanical
ContractorsAssociation Inc. and Industrial ContractordUMIC, Inc. This SettlemenAgreement
addressea disputearisingunderthe EmployeeRetirementncomeSecurityAct, 29 U.S.C.
section1132(a),(e) and (g) andsection1145.

2. AmountsDue. The Plaintiffs allegethat Absolute Air owes$31,449.35n principal,
$6,289.89n liquidateddamages$5,744.04in interest,and$14,811.50n attorneysfees
associatedvith its delinquencyfor the audit periodof May 1, 2006to Decembef1, 2009 hours,
totaling $58,294.78.Plaintiffs agreeto accept$23,504in full paymentof theseclaims from
AbsoluteAir so long asAbsoluteAir makestimely paymentf$l,500 permonth. AbsoluteAir
agreedo the following paymentschedulewith the NCPTTF

a. Monthly Payments.AbsoluteAir agreedo makemonthly paymentsof not lessthan
$1,500per monthfor a periodof fifteen (15) monthsandafinal paymentof $004,
with the first paymentto be receivedby the NCPTTFBank Depositoryno later than
April 30, 2012. Subsequernpaymentsnustbe receivedby the NCPTTF Bank
Depositoryno laterthanthe 31* of eachsubsequentnonth, include Employer#20047
in the memoportion of the check,and sentto the following address:

NorthernCalifornia Pipe TradesTrust Funds
P.O. Box 55606
Hayward,CA 94545-0606

b. Compliancewith This Agreement. AbsoluteAir agreeghatall of the aforementioned
sumsin §2 areowedto Plaintiffs. If AbsoluteAir violatesany provisionof this
SettlementAgreemenbr doesnot makea paymentin accordancevith the termsand
conditions of this SettlemeniAgreement Absolute Air agreeghat no waiverof
any moniesduewill be grantedand thatany principal, interest,attorney'deesand
costsowedwill becomedue.

c. Timely Payment®fRegularMonthly Contributions. Effective for April 2012 hours
and subsequentvork months,AbsoluteAir agreedo submittimely employer
transmittalreportsand paymentdo Plaintiffs of the currentamountsowedfor
coveredemploymentduring the prior monthin accordanceavith the applicable

C:\Uscrs\Debbie\AppData\Lotd emp\Absolute Air_Settlemern_Agreememn_FINAL) .docx



collective bargainingagreement.Suchpaymentsshall be receivedby the 22" ofthe
month, as specifiedby the NCPTTFcollectionprocedures.

d. AbsoluteAir understandshatit is in breachofthis Agreementf AbsoluteAir is
late evenfor onemonthon its regularmonthlycontributionsto the TrustFunds
oris lateevenonceon theabove-requiregpaymentsIf thatoccurs,the Trust
Fundswill beentitledto attorneysfeesin theamountof $14,811.50}iquidated
damagesn theamountof $6,289.89 andinterestin theamountof$5,744.04.
Furthermoreijf suchaviolation occurstheTrustFundswill beentitledto file a
Stipulationfor Entry of Judgmentvith the Courtto enforcethe full amount
owedto theTrust Fundsby AbsoluteAir in theamountof $58,294.78.

e. EmployerSubscriptionHealthBenefits. Upon timely settlemenpaymentdotaling
$15,000,the Plaintiffs will restorethe employer'ssubscriptionhealthbenefitswithin
five courtdays. AbsoluteAir understandshat SubscriptionAgreementparticipation
is not guaranteednd SubscriptionAgreementparticipationrequirescompliancewith
the Trust Agreementand cooperatiorwith the Plaintiffs. Any breachof this
Agreementor failuresto communicatevith the Trust FundOffice overfuture
trustfund andauditobligationswill resultin subsequenterminationofthe
SubscriptionAgreemenftfor participationin the HealthandWelfarePlan.

3. No Admissions. This Agreemenfertainsto disputedclaimsandexpresslydoesnot
constitutean admissionof liability on the partofany party hereto.

4, Limited Releaseby Plaintiffs. In consideratiorfor the benefitsPlaintiffs are receivingfor
enteringinto this Agreement Plaintiffs herebyreleaseand dischargeAbsolute Air from anyand
all claimsraisedby the Complaintin this Action.

5. OtherPeriods. This Agreemenis intendedto coveronly the delinquenciesassociated
with theauditperiodof May 1,2006to Decembei31, 2009. It doesnot coverprior periodsor
future delinquencies.

6. EnforceAgreement. The partiesagreethatin the eventany party institutesproceedings
to enforceany of the provisionsofthis Agreementthe prevailing party shall be entitled to
receiveall costsand expensesincludingreasonablattorney'sfees,of suchproceedingss
determinedby the Courthavingjurisdiction of suchproceeding.

7. Binding on SuccessorandOthers. This Agreemenshall be binding uponthe parties
heretoand upontheir heirs,administratorsyepresentativesgxecutorssuccessorsand assigns,
and shall inure to the benefitof said parties,andeachofthem,andto their heirs,administrators,
representativesxecutorssuccessorandassigns

8. GoverningLaw. Thetermsand conditionsofthis Agreementhall be interpretedand
construedn accordancevith the lawsofthe Stateof Californiaandto the extentapplicableby
the EmployeeRetirementincomeSecurityAct ("ERISA"). If anytennorconditionofthis
Agreements determinedo be invalid, the remaindeiofthe provisionsshall remainin full force
and effect.

C;\Users\Deble\AppData\LocATemp\Absolute Air_Settlement_AgreementFINAL).docx



9. Agreementlointly Drafted. This Agreementandeachofits provisionshavebeenointly
draftedby the parties;neitherparty shall be deemedo havebeenthe drafting party.

10.  AgreementFreelyEnteredinto. The partiesrepresenand agreethatthis Agreementand
the releasexontainedin this Agreementhavebeengiven voluntarily and free from duressor
undueinfluenceon the partof any personreleasedy this Agreementpr by any third party.

11.  Counterparts.This Agreemenimay be executedn counterparts.A facsimileor .pdf
copy shall be treatedwith the sameforce asan original.

12.  StipulatedJudgment. Within five courtdaysafter AbsoluteAir's first paymentunderthis
Agreements received,Plaintiffs agreeto file a ContingentVoluntary Dismissalin Civil Action
No. 11-CV-2409-PJH ard a StipulatedJudgmentto be signedcontemporaneouslyith this
SettlemeniAgreement.

13. Entire Agreement. This Agreementcontainsthe entireagreemenof the parties. No
otheragreementstatementpr promisemadeon or beforethe effective dateof this Agreement
will be binding on the parties. This Agreemenimay be modified by subsequeragreemenof the
partiesonly by aninstrumentin writing signedby all parties.

14.  Counselfor Plaintiffs will notify the courtin writing of the parties'settlemento later
than April 16, 2012.

WE AGREE TO THE ABOVE.

v ANTTA
Dated: April 13,2012 By: (\U“Lk\é(«J N

ScottStrawbridge, Trustee of
Plaintiffs

Dated: April 13,2012 By: _
OrlandoAnthony Mercure,On BehalfOf
AbsoluteAir, Inc.
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9. Agreementlointly Drafted. This Agreementandeachofits provisionshavebeenjointly
draftedby the parties neitherpartyshall bedeemedo havebeenthedrafting party.

10. AgreementreelyEnteredinto. Thepartiesrepresenandagreethatthis Agreementand
thereleasegontainedn this Agreementhavebeengivenvoluntarily andfree from duressor
undueinfluenceonthepartofanypersonreleasedy this Agreementor by anythird party.

11. Counterparts.This Agreemenimaybeexecutedn counterparts.A facsimileor .pdf
copyshallbetreatedwith thesameforce asanoriginal.

12. StipulatedJudgment. Within five courtdaysafter AbsoluteAir's first paymentunderthis
Agreements received Plaintiffs agreeto file a Contingentvoluntary Dismissalin Civil Action
No. 1I-CV-2409-PJHanda StipulatedJudgmentfo be signedcontemporaneoushyith this
SettlemenAgreement.

13. Entire Agreement. This Agreementontainsthe entireagreemenoftheparties. No
otheragreementstatementor promisemadeon or beforethe effectivedateofthis Agreement
will bebindingontheparties. This Agreemenmaybemodifiedby subsequenagreemenofthe
partiesonly by aninstrumentin writing signedby all parties.

14, Counseffor Plaintiffswill notify thecoun in writing ofthe parties'settlemenno later
thanApril 16, 2012.

WE AGREETO THE ABOVE.
Dated April 13,2012 By. _
ScottStrawbridge,Trusteeof
Plaintiffs
Dated April 13,2012 By: A 4 W

Or 0,6:r71t_r‘170nyMercure,On BehalfOf
AbsoluteAir, Inc.
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RICHARD K. GROSBOLL, Bar No. 99729
BENJAMIN K LUNCH, Bar No. 246015
SONYA M. GORDON, Bar No. 232600
NEYHART, ANDERSON, FLYNN & GROSBOLL
369 Pine Street, Suite 800
San Francisco, CA 94104-3233
TEL: (415) 677-9440
FAX: (415) 677-9445
Email: sgordon @neyhartlaw.com

regrosboll @neyhartlaw.com

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

(Oakland Division)

U.A. LOCAL 342 JOINT LABOR- ) Case No. cv 11-02409 PJH
)

MANAGEMENT COMMITTEE; NORTHERN
CALIFORNIA PIPE TRADES PENSION )
TRUST; NORTHERN CALIFORNIA PIPE )
TRADES HEALTH AND WELFARE TRUST; ;
LOCAL UNION 342, PLUMBERS & )
STEAMFITTERS, UNITED ASSOCIATION )
OF JOURNEYMEN AND APPRENTICES OF )
THE PLUMBING AND PIPEFITTING )
INDUSTRY OF THE UNITED STATES AND )
CANADA (AFL-CIO); U.A. LOCAL 342 g
APPRENTICESHIP & TRAINING TRUST )
FUND and JAMES WILLIAMS, as Trustee of )
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VS.

ABSOLUTE AIR, INC.,

Defendant.
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JUDGMENT
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Oakland, CA 94612

Courtroom: Courtroom 3 - 3rd Floor
Judge:
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1. IT IS HEREBY STIPULATED by and between Plaintiffs U.A. LOCAL 342 JOINT
LABOR-MANAGEMENT COMMITTEE; NORTHERN CALIFORNIA PIPE TRADES
PENSION TRUST; NORTHERN CALIFORNIA PIPE TRADES HEALTH AND WELFARE
TRUST; LOCAL UNION 342, PLUMBERS & STEAMFITTERS, UNITED ASSOCIATION OF
JOURNEYMEN AND APPRENTICES OF THE PLUMBING AND PIPEFITTING INDUSTRY
OF THE UNITED STATES AND CANADA (AFL-CIO); U.A. LOCAL 342 APPRENTICESHIP
& TRAINING TRUST FUND and JAMES WILLIAMS, as Trustee of the above (hereinafter
collectively referred to as the “Plaintiffs”, “Trusts” or “Funds”) and the Defendant ABSOLUTE
AIR, INC., (hereinafter referred to as “Absolute Air” or “Defendant”), a California Corporation
that judgment in the above-entitled cause be entered in favor of Plaintiffs against Defendant in the
amount of $58,294.78, less sums paid pursuant to the Stipulation for Contingent Order of
Dismissal entered herein.

2. Plaintiffs have determined that Defendant owes $31,449.35 in principal, $6,289.89 in
liquidated damages, $5,744.04 in interest, and $14,811.50 in attorneys' fees associated with its
delinquency for the audit period of May 1, 2006 to December 31, 2009 hours, totaling $58,294.78.
Plaintiffs agree to accept $23,504 in full payment of these claims from Absolute Air, so long as
Absolute Air makes timely payments of $1,500 per month for 15 months and a final payment of
$1,004,with the first payment to be received by Plaintiffs no later than April 30, 2012 and
subsequent payments to be received by Plaintiffs no later than the 31* of each month.

3. Upon timely settlement payments totaling $15,000, Plaintiffs will restore subscription
health benefits for owner Anthony Mercure within five court days.

4. If Defendant defaults on the terms of any settlement agreement and/or this stipulation,
Plaintiffs have the right to seek the full amount referenced in Paragraph 2 above of this agreement,

minus any payments already made, as well as any additional attorneys’ fees, liquidated damages

Case No. 11-CV-2409-PJH
STIPULATION FOR ENTRY OF JUDGMENT
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and interest incurred, and can enter this Stipulated Judgment with the Court.

IT IS SO STIPULATED.

Dated: June 12, 2012

Dated: June 12, 2012

NEYHART, ANDERSON, FLYNN & GROSBOLL

By: /s/ Sonya M. Gordon
Sonya M. Gordon, On Behalf Of
Plaintiffs
SCHRINER LAW FIRM
By: /s/ Kyle Schriner

Kyle Schriner, On Behalf Of
Absolute Air, Inc.

Case No. 11-CV-2409-PJH
STIPULATION FOR ENTRY OF JUDGMENT
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[PROPOSED] ORDER:

The parties hereto, having advised the Court that they have agreed to a settlement of this
action.

IT IS HEREBY ORDERED that this action is dismissed with prejudice, provided,
however, that if any party hereto shall certify to this Court, with proof of service of copy thereon
on the Defendant or its counsel, that the agreed consideration for the settlement has not been
delivered over, the foregoing Order shall vacated by this Court and this action shall forthwith be
restored to the calendar. Plaintiffs may then file the Stipulation for Entry of Judgment referred to
in the above stipulation. Judgment will then be entered forthwith.

IT IS SO ORDERED.

Dated:

U.S. District Court Judge

Case No. 11-CV-2409-PJH
STIPULATION FOR CONTINGENT ORDER OF DISMISSAL




