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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

KEVIN MARILLEY, etal, No. C-11-02418 DMR
Plaintiffs, ORDER ON PARTIES’ CROSS
MOTIONS FOR SUMMARY
V. JUDGMENT [DOCKET NOS. 201, 205]

AND EVIDENTIARY MOTIONS
[DOCKET NOS. 215, 216, 218, 219, and
227]

CHARLTON BONHAM,

Defendant.

l. Introduction
Plaintiffs represent a class of commercial fishermen who ply their trade in California’s
waters, but who are not California residentse plaintiff class challenges California’s commerci
fishing licensing statutes, which charge them two to three times more than the fees assesseq
competitors who are California residents. Plaintiffs assert that these differential fees are

unconstitutional. Before the court are the parties’ cross motions for summary judgment, as W

related motions challenging expert and other testimony submitted in support of these motion$

[Docket Nos. 201, 205, 215, 216, 218, 219, and 227.] Having carefully considered the partie
and accompanying submissions, as well as the oral argument of counsel, the court hereby gf

Plaintiffs’ motion for summary judgment and denies Defendant’s motion for summary judgme|
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II. Background

California requires commercial fishermen to have a state-issued license to “take fish or

amphibia for commercial purposes.” Cal. Fish & Game Code § 7850(a). In addition, California

requires “[e]very person who owns or operatesss®kin public waters in connection with fishing

operations for profit in this state” to obtain a commercial boat registration. Cal. Fish & Game|Coc

§ 7881(a). Atissue in this lawsuit are four California statutes which establish differential feeq for

nonresidents to fish commercially in Californi@eeCal. Fish & Game Code 88 7852 (commercial

fishing licenses), 7881 (commercial fishing vessel registrations), 8550.5 (herring gill net perniits),

8280.6 (Dungeness Crab vessel permits). In the 2012-2013 license year, which ran from Apyil 1,
2012 through March 31, 2013, the fees at issue were as follows:

. Commercial fishing license $130.03 (residents); $385.75 (nonresidents)

. Vessel registration $338.75 (residents); $1002.25 (nonresidents)

. Herring gill net permit $359.00 (residents); $1,334.25 (nonresidents)

. Dungeness Crab vessel permit $273.00 (residents); $538.00 (nonresidents)

(Corrected Gross Decl. (“Corr. Gross Decl.”), March 14, 2013, § 2, Ex. 1.) These are the only
California commercial fishing fees that differentiate between residents and nonresi¢eats.

Gross Decl. Ex. 1))

Plaintiffs are nonresident commercial fishermen. They represent a class of individualg wh

since 2009, have purchased or renewed commercial fishing licenses, permits, and/or registrgt

ion

and were required to pay nonresident fees. Plaintiffs challenge the constitutionality of California’:

differential fees under the Privileges and Immunities Clause and the Equal Protection Clause of t

United States Constitution. Defendant CharBamham is the Director of the California

! To illustrate, in the 2012-2013 license year, arasident herring fisherman who held thiee

herring gill net permits and harvested herring ffumor her own boat pai$,390.75 in fees for thie
.78

required permits, license, and boat registratiomesddent herring fisherman paid a total of $1,545
for the same required permits, licenaed registration, a flerence of $3,844.97.SgeCorr. Gross|
Decl. Ex. 1.)
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Department of Fish and Game (“DF&yvhich has authority to administer and enforce policies
provisions of the California Fish and @a Code and associated regulations.
[ll. Statutory History
California established the first commercial fishing fee differential in 1986. The bill that
established the differential, AB 3081, set the herring gill net permit fee at $300 for nonresider]
$200 for residents and increased a number of other commercial fishing fees. (Supplemental
Decl. (“Suppl. Neill Decl.”), May 6, 2013, 11 7, 16; Corr. Gross Decl. T 20, EX) 18 bill

analysis by the Senate Committee on Natural Resources and Wildlife indicates that the fee c
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were driven by a shortfall between expenditures and revenues for commercial fishing programs, .

DFG relied “almost exclusively on revenues from commercial fishing and fish business licens
permits, and taxes to support its commercial fishing programs.” (Suppl. Gross Decl. | 22; Cqg
Gross Decl. Ex. 11 at 2.)

In 1990, the legislature passed AB 2126, which increased the herring gill net permit fe
residents and nonresidents. (Suppl. Gross Decl. { 53; Corr. Gross Decl. Ex. 57.) An Assem
Committee on Water, Parks, and Wildlife analysis of a companion bill, AB 3158, indicates tha
was again facing a budget deficit. (Suppl. Neill Decl. § 17; Corr. Gross Decl. Ex. 22.) At the
the bills were before the legislature, Vern Goehring was the legislative coordinator for DFG a
Maria Mechiorre was an Associate Government Program Analyst in DFG’s License and Reve

Branch. (Corr. Gross Decl. Ex. 270 (Goehring Dep., Dec. 21, 2012), 21-22, 55, 69; Ex. 271

2 Effective January 1, 2013, the Department of Fish and Game was renamed the “Def
of Fish and Wildlife.” Cal. Bh & Game Code § 700. The cowiti use DFG throughout this orde]

% Defendant objected to this and to nearly alPiintiffs’ exhibits on the ground that Plainti
did not properly authenticate them because the authenticating declarant lacked personal kn
After reviewing the supplemental declarations afeé®t G. Gross and Isaac Neill the court is satis
that all of the documents submitted in connectvth Plaintiffs’ motion and opposition to Defendan
motion are what they purport to b&eeFed. R. Evid. 901(b)see alsdSupplemental Gross Deg
(“Suppl. Gross Decl.”), May 9, 2013; Supplemental Neill Decl. (“Suppl. Neill Decl.”), May 6, 2
Accordingly, Defendant’s authenticity objections are overruled.

* The bill also established a differential fee stase for round haul permit fees. Gill nets &

round haul nets are used to harvest herringrr(Gross Decl. § 241, Ex. 2400he use of round haul

nets in California’s fisheries is now prohibitadd this fee is not assue in this caseSeeCal. Code
Regs tit. 14 § 163(f)(2) (2013).
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(Melchiorre Dep. Vol. I, Jan. 10), 2013, 67-68.) Goehring and Melchiorre each testified that t
did not recall any connection between the budget issues and nonresident herring fishermen ¢
nonresident fishermen in general at the time the bills were pending. (Goehring Dep. 103, 13
Corr. Gross Decl. Ex. 272 (Melchiorre Dep. Vol. Il, Jan. 24, 2013), 239-41, 250.)

The provision of the 1990 bill that increased the herring gill net permit fees contained 3
“sunset” provision by which it was to expire on January 1, 1992. (Corr. Gross Decl. Ex. 57.)
acted to restore the differential fees, and in March 1992, in a document titled “Commercial Fi
Funding Alternative,” DFG described the disparity between estimated commercial fishing pro
expenditures and revenues if the fees established in 1986 were not replaced. (Suppl. Gross
70; Corr. Gross Decl. 1 75, Ex. 74.) Nothing in the document or in the record identifies a
relationship between the projected budget shortfall and nonresident commercial fishermen. |
that year, the legislature passed a bill that more than doubled the nonresident herring gill net
fee from $400 to $1,000while leaving the resident fee unchanged at $265. The bill also
established higher nonresident fees for commercial fishing vessel registrations and commerg
fishing licenses. (Suppl. Gross Decl. 1 104; Corr. Gross Decl. Ex. 110.) Neither Goehring ng

Melchiorre identified nonresidents as the source of any increased burden on the fisheries to ¢

why the legislature mandated that they pay higées. (Goehring Dep. 180; Melchiorre Dep. Vo|.

Il 240-41, 266-68, 272, 289.)
In 1994, the legislature established differential fees for the Dungeness crab fishery. A
created a limited entry structure for the Dungeness crab fishery and set the Dungeness crab

permit fee at $400 for nonresidents and $200 for residents. (Suppl. Gross Decl. { 145; Corr.

® Plaintiffs submitted evidence that earlier propas@eéndments to the bill contemplated rais
the nonresident gill net permit fee to $660 andthr@esident round haul net permit fee to $1,08@e
Supp. Gross Decl. 1 84, 86; Corr. Gross Decl. &s90.) Plaintiffs argue that SB 1565 ultimat
raised the nonresident herring gill net permit feg®00 as the result of a typographical error du
the legislative process, whereby the numbers for the gill net permit fee and round haul net p4
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were mistakenly transposed on a chaBeePls.” Mot. 18-24.) Plaintiffs argue that the nonresident

herring gill net permit fee’s genesis in a clerical eis@vidence that the fee was arbitrary and there
unconstitutional. Defendant disputes Plaintiffs’ claim that there wasrgall error, arguing tha
Plaintiffs’ evidence is inadmissible and inconclusivghe issue. The court concludes that whethe
nonresident herring gill net permit fee was set at $1,000 as the result of a clerical error is a
dispute of fact which cannot be resolved on diomofor summary judgment.The disputed fact
however, is not material to reaching a decision on these cross motions.
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Decl. Ex. 170.) There is no evidence in the record that nonresident Dungeness crab fisherm
identified as the source of any added fishery enforcement or management burden. Instead, {
legislative history of the bill suggests a market or economic protectionist purpose to the limite
entry structure and differential fees. The Assembly Committee on Water, Parks, and Wildlife
recommended a “no” vote on an early version of the bill, noting that it “provide[d] an unfair

advantage to the sponsors of the bill — the Pacific Coast Federation of Fisherman [sic] [a resi
fishermen advocacy group] — by making it very difficult for any new crab fishers to obtain per
and enter the market.” (Suppl. Neill Decl. 1 55; Corr. Gross Decl. Ex. 127 at 4; Ex. 273 (Grag
Dep., Aug. 21, 2012), 233.) In its analysis of a lat@sion of the bill, DFG commented, “[t]his bi
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is an attempt to . . . control competition to California fishermen and processors from out of state.”

(Suppl. Neill Decl. § 75; Corr. Gross Decl. Ex. 153 at 3.) In its Enrolled Bill Report for the fina

version of the bill, DFG described it as “an industry sponsored bill to prevent out-of-state

commercial fishermen from moving into California and getting an undue share of the Californja

Dungeness crab resource . ..” (Suppl. Neill Decl. § 85; Corr. Gross Decl. Ex. £§8 at 3

AB 3337 contained a sunset provision efifiee April 1, 1998. The sunset applied iiater
alia, the bill's provisions regarding the Dungeness crab differential fees. (Suppl. Gross Decl.
Corr. Gross Decl. Ex. 170.) The legislature has extended the sunset five times, most recentl
2011. (Suppl. Neill Decl. 11 88, 96, 103, 107, 112; Corr. Gross Decl. Exs. 173 (text of AB 66
10/16/95), 181 (text of AB 2482, 9/12/00), 188 {tekAB 601, 3/31/06), 193 (text of AB 1442,

10/11/09), 201 (text of SB 369, 9/26/11).) Theredgecord evidence that the legislature examiTed
[

the basis for the differential fees or considered nonresident Dungeness crab fishermen’s par
impact on the fishery at any point when extendingstireset. In fact, the legislative history of the

bills contains further evidence of a protectionist purpose. For example, a Senate Republican

® Defendant objected to this exhibit as improlegislative history on the grounds that there
no evidence that the document was considered by the entire legislature. The objection is o%ee
Elsner v. Uveges34 Cal. 4th 915, 934 n.19 (2004) (noting thvee have routinely found enrolled bi
reports, prepared by a responsible agency contenguuamvith passage andde signing, instructive
on matters of legislative intent.”) (citations omitted). Defendant’s hearsay objection is also ovg
the document is not offered for the truth of the mmatésserted therein but as evidence of legislg
intent.
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Analysis of AB 601, passed in 2006, notes that “Republicans generally support the proper
management of important natural resources, but where resource management crosses the li

economic protectionism it should be opposedDFEG should explore other management optiong

that focus on maintaining the crab population instead of the industry population.” (Suppl. Nefll

Decl. 1 100; Corr. Gross Decl. Ex. 185 &) Similarly, a Senate Republican Floor Commentary|
regarding AB 1442, which passed in 2009, comments that the Dungeness crab fishery’s “res
access” structure “appear[ed] to be more about market protection for fishermen rather than tk
conservation of crab.” (Suppl. Neill Decl. § 105; Corr. Gross Ex. 191 at 2.)

In 2003, the legislature raised nonresident fees for commercial fishing licenses and
commercial fishing vessel registration permits, setting them at three times the amounts paid

residents. In addition, the legislature mandated that commercial fishing fees be subject to au

yearly indexing for inflation starting in 2005. y&ol. Neill Decl. I 124; Corr. Gross Decl. Ex. 230.

To determine the annual fee, DFG multiplies each current fee by the rate published by the U.
Commerce Department; the sum of the result and the existing fee constitutes the new indexe
SeeCal. Fish & Game Code § 713(b)(1). Because nonresident fees are higher than resident
effect of indexing is to increase the amount of the differential between the fees evéryihese. is
no sunset provision applicable to indexing, but California Fish & Game Code section 713 ma
that at least every five years, DFG “shall analyze all fees for licenses . . . to ensure the approg
fee amount is charged,” and where appropriate, shall recommend that fees be aSpeiedl. Fish

& Game Code § 713(g).

" Defendant objected to this exhibit and scbit 191, a Senate Republican Floor Commen
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regarding another bill, as improper legislative higtagain asserting that there is no evidence that the

documents went before the entire legislature. The objection is overruled. Both Senate Re
Caucus reports and Senate Floor RepubliCammentaries on assembly bills may properly
considered as legislative historySee People v. Aller88 Cal. App. 4th 986, 995 n.16 (200
(considering Senate Republican Caucus redeei); Gas & Elec. Co. %tate Dep’'t of Water Red.12
Cal. App. 4th 477, 498 (2003) (codering Senate Republican Floor Commentaries). Defend
hearsay objections are also overruled, as the docuareniffered as evidence of legislative intent,
for the truth of the matters asserted therein.

8 For example, in 2004, the resident herringrugll permit fee was $265 and the nonresiden
was $1,000, for a differential of $735. In 2012, assaltef automatic indexing, the differential h

grown to $975.25 ($351.50 residee¢fand $1,326.75 nonresident fe&edCorr. Gross Decl. § 3, Ex.
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IV. Evidentiary Motions
The patrties filed five motions to exclude evidence submitted in support of the cross mg
for summary judgment. Plaintiffs filed motiotsexclude the opinions offered by Defendant’s
expert witnesses, Tony Warrington and Chiara Trabucchi, and a motion to strike the declarat
Defendant’s lay witness, Helen Carriker. [Docket Nos. 218, 219, 227.] Defendant filed a mo

exclude the opinion offered by Plaintiffs’ expert witness, Douglas Larson, as well as a motion

btior

on «
ion

for

sanctions regarding Larson’s expert report. [Docket Nos. 215, 216.] In general, the challenged

evidence relates to California’s investment in its commercial fisheries as well as resident and
nonresident participation in the fisheries. The court will address the evidentiary motions befo
turning to its analysis of the parties’ cross motions for summary judgment.

A. Plaintiffs’ Motion to Strike the Declaration of Helen Carriker

Defendant submitted a declaration by Hetarriker, DFG’s Deputy Director of

Administration. Her declaration covers seveogics, including DFG licensing statistics for the

licenses, permits, and registrations at issue, as well as DFG’s commercial fishing revenues and

expenditures. Plaintiffs move pursuant to Federal Rules of Civil Procedure 26 and 37 to strik
certain portions of her declaration on the grounds liler declaration contains new data, analysig
and conclusions that were not disclosed to Bfésrduring the course of discovery. [Docket No.
227 (Pls.” Mot. to Strike).]
1. Legal Standard
Federal Rule of Civil Procedure 26 provides that a party must supplement or correct it

discovery responses if the disclosing party learns that the responses are “incomplete or incot

and if the additional or corrective information has not otherwise been made known to the oth¢

parties” during discovery. Fed. R. Civ. P. 26(e)(1). If a party fails to supplement its discover)

e

responses as required by Rule 26(e), “that party is not allowed to use that information or witness

supply evidence on a motion, at a hearing, or at a trial, unless the failure was substantially ju
or is harmless.” Fed. R. Civ. P. 37(c)(1).

2. Analysis

Stifie
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Plaintiffs argue that Defendant has “revealed for the first time new data and analysis
regarding the financial impact of the State’s management of its commercial fisheries and the
corresponding benefits to commercial fishermen.” .(RIst. to Strike 8.) Specifically, Plaintiffs
contend that they propounded numerous interrogeg@eeking all facts regarding California’s
expenditures and revenues related to commercial fishing and Defendant’s theories regarding
higher nonresident fees are justified. However, Plaintiffs argue, Carriker présemtalia, “new
assessments of the percentage of nonresident commercial fishermen who hold the disputed
and new evidence regarding annual commercial fishing revenues. (PIs.” Mot. to S¢eke 8;

Carriker Decl., Apr. 11, 2013, 11 9-27, 38.) Accordin@ligintiffs assert that pursuant to Rule 37

wh

icer

the court should strike portions of her declaration based upon Defendant’s failure to supplement

discovery responses.

First, Plaintiffs argue that they propounded an interrogatory seeking the identification ¢
total numbers of residents and nonresidents who participated in California’s commercial fishg
including all facts to support these figures. Defendant responded that the information could &
derived from documents it produced in discoverys.(Rot. to Strike 3.) In her declaration,
Carriker set forth her calculations of the percentages of each of the disputed licenses held by
nonresidents. (Carriker Decl. 11 9-27.) For example, for the 2012 license year, Carriker stat

“nonresidents made up 12.9% of licensed commercial fishermen. | calculated this figure, usi

Exhibit X, by dividing 875 (nonresidents) by 6,750 total licenses (5875 + 875).” (Carriker Degl.

15.) According to Plaintiffs, “Defendant failéd disclose this new analysis of nonresident
participation in California fisheries and the calculations on which it relies in his discovery
responses.” (Pls.” Mot. to Strike 3.) The court finds this argument unavailing. Plaintiffs do n
assert that Defendant did not disclose the Sgendata upon which Carriker relied to calculate th
percentage of each disputed license held by nonresidents. Translating previously-disclosed
percentages using basic mathematics is not equivalent to failing to disclose the data itself.
The court also finds unpersuasive Pldistiargument regarding Defendant’s purported
failure to disclose Carriker’s calculations of an annual “average of total commercial fishing re

... 0f $5,800,491.” (Carriker Decl. § 38.) This estimate is based on the total of Carriker’s si
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averages of landing taxes and license revenue (including commercial fishing licenses and
commercial fish business licenses). (Carriker Decl. {1 28-38.) In response to an interrogato
seeking all facts supporting Defendant’s contention that California subsidizes nonresidents,
Defendant stated that annual commercial fishing revenues were “generally under $6 million.”
Mot. to Strike 4.) Plaintiffs argue that Defendditt not disclose the yearly data for each catego
nor the methodology she used to calculate the averages for each category. However, Defen
identified the data sources for the “under $6 million” figure as documents provided to Plaintiff

produced a spreadsheet of landing tax revenue data. (Def.’s Opp’n to Mot. to Staeke 6;

Y
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U
Q

Meckenstock Decl., Apr. 11, 2013, 1 48; Carriker Decl. 11 30, 33, 37.) Further, Carriker desgribe

her methodology; she used simple averages for each type of revE8aag€airiker Decl. § 32 (“The
average annual revenue [from commercial fishing licenses] during that period was $3,753,22

($22,519,337 divided by 6 years).”).) The court concludes that Defendant did not fail to discl

W

DSE

information underlying Carriker’s calculations. Accordingly, Plaintiffs’ motion to strike paragraphs

9-27 and 30-39 of Carriker’s declaration is deried.

B. Plaintiffs’ Motion to Exclude the Expert Testimony of Tony Warrington

In his motion, Defendant makes arguments using high and low estimates of DFG'’s tot
commercial fishing expenditures (not includinffisetting revenues) in fiscal year 201041 1(See
Def.’s Mot. 4-6;see alsaliscussioninfra, at 8 VI(A)(2).) A large portion of DFG’s estimated
expenditures represents commercial fisheries management expenditures that the state track

Governor’s Budget under the code “25.20.” (Carriker Decl. 11 40-42, 46, 49.) The remaining

amount is based upon Defendant’s estimate of enforcement costs, which is the largest singlg DF

expenditure that is not represented in the 25.20 figure. (Carriker Decl.  47.)

° As the court does not rely on the remaindeCafriker’'s declaration in ruling on the partigs’

cross motions for summary judgment, it need not r@éaintiffs’ motion to strike paragraphs 56-59 gnd

74-77 of her declaration.

19 Defendant’s two estimates vary depending on which set of funding sources are usgd.

higher number takes into account all funding sourcesewte lower number is limited to only the thr

e

most significant state funds, the Fish andm®@aPreservation Fund, the General Fund, and the

Environmental License Plate Fund. (Def.’s Mot. 6-7.)
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Defendant submitted a declaration by Tony Warrington, an Assistant Chief with DFG’S
Enforcement Division, in which he stated th&t “reasonable and conservative” estimate of DFG
commercial fishing enforcement costs for fiscal year 2010-11 is $10,320,988rrington Decl.,
Apr. 11, 2013, § 91.) Warrington calculated this amount in part by estimating the percentage
hours DFG’s Law Enforcement Division (“LED”) employees spend on commercial fishing
enforcement tasks. Warrington divided all LED sworn law enforcement personnel into three
based on their connection to commercial fishing enforcement: 1) crews on large patrol boats;
other coastal officers; and 3) remaining sworn personnel. (Warrington Decl. { 24.) He estim
that the three groups spend 80%, 30%, and 5%, respectively, of their time on commercial fisk
enforcement activities. (Warrington Decl. 11 25-39.) He then calculated the total annual per
related expenses based on his estimates, as well as other enforcement-related expenses, su
operating expenses; boat, aircraft, and facilities expenses; and equipment costs, to arrive at
estimate for the total amount DFG spends on commercial fishing enforcei@eatVgrrington
Decl. 11 59-90.)

Plaintiffs move to exclude Warrington’s testimony under Federal Rule of Evidence 702
Daubert v. Merrell Dow Pharmaceuticals, In609 U.S. 579 (1993). [Docket No. 218.]
1. Legal Standard for Exclusion of Expert Evidence

Under the Federal Rules of Evidence, “the trial judge must ensure that any and all sci¢
testimony or evidence admitted is not only relevant, but reliatdatibert 509 U.S. at 589. The
objective of this requirement “is to make certain that an expert, whether basing testimony upg
professional studies or personal experience, employs in the courtroom the same level of inte
rigor that characterizes the practice of an expert in the relevant fielchiho Tire Co. v.

Carmichael,526 U.S. 137, 152 (1999). Under Federal Rule of Evidence 702, a qualified expe
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testify only if “(a) the expert’s scientific, techuail, or other specialized knowledge will help the tiier

1 Warrington also calculates a lower estimate of enforcement costs, $9,100,013.88, v
based on the three primary state funds alone. Waonigjivo estimates of enforcement costs for fis
year 2010-11, along with commercial fishing expenditures reported under code 25.20 in the Go
Budget and Catrriker’s estimate of aage commercial fishing revenueseéCarriker Decl. 1 38, 4§
49), form the basis for Defendant’s estimate that California invests $12-14 million, after rever
its commercial fisheries.SgeDef.’s Mot. 4-7, 32, and discussionfra, at § VI(A)(2).)
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of fact to understand the evidence or to deteeraiffiact in issue; (b) the testimony is based on
sufficient facts or data; (c) the testimony is the product of reliable principles and methods; an
the expert has reliably applied the principles and methods to the facts of the case.” Fed. R. B
702. Rule 702 sets forth three distinct but related requirements: “(1) the subject matter at iss
be beyond the common knowledge of the average layman; (2) the witness must have sufficie
expertise; and (3) the state of the pertinenbascientific knowledge permits the assertion of a
reasonable opinion.United States v. Finlgeyd01 F.3d 1000, 1007 (9th Cir. 2002) (citation omitte

The threshold for qualification is low; a minimal foundation of knowledge, skill, and
experience sufficesHangarter v. Provident Life & Accident Ins. C873 F.3d 998, 1015-16 (9th
Cir. 2004). The court retains “considerable leeway in deciding in a particular case how to go
determining whether particular expert testimony is reliabkuinho Tire,526 U.S. at 152. The
gatekeeping inquiry must be tailored to the facts of the case and the type of expert testimony
issue. Id. “[A] trial court not only has broad latitude in determining whether an expert’s testim
is reliable, but also in decidifgpwto determine the testimony’s reliability Mangarter 373 F.3d
at 1017 (citingViukhtar v. Cal. State Univ., Hayward99 F.3d 1053, 1064 (9th Cir. 2002)
(quotation marks omitted) (emphasis in original).

2. Analysis

Plaintiffs contend that Warrington is not quid to opine on the subject of his offered

testimony, and make several arguments that his estimates are not based on a reliable methg

foundation. Plaintiffs challenge Warrington’s opinions about the percentage of time each of t

three groups of wardens spends on commercial fishing enforcement activities. Plaintiffs do not

challenge Warrington’s translation of the estimated hours that DFG employees spend on
enforcement activities into his estimate of actual costs. Essentially, Plaintiffs argue that Warl
offered an opinion about how wardens spend their time that should have been grounded in s
reasoning, and that he did not employ any reasghstatistical methodology nor is he qualified t
do so. Therefore, Plaintiffs argue, Wagion’s opinion is not reliable under Rule 702.

The court disagrees. As the Supreme Court has recognized, certain types of expert tq

“rests upon scientific foundations, the reliability of which will be at issue in some cases . . ..
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other cases, the relevant reliability concerns may focus pg@@onal knowledge or experiente
Hangarter, 373 F.3d at 1017 (quotintgumho Tire 526 U.S. at 150) (emphasis in origing@e also
Fed. R. Evid. 702(a)(1) (experts may qualify based on “scientific, technicaharspecialized
knowledge (emphasis added)). To determine if an expert is qualified, the court must conside
expert’s particular expertise, and the subject of his testimafyriho Tire 526 U.S. at 147. Here
Warrington has offered his opinion regarding DF&orcement costs. His opinion is based upq
inter alia, his estimates of how much time DFG sworn law enforcement personnel spend on
commercial fishing enforcement tasks. Warrington’s extensive experience qualifies him to te
such matters. Having been a DFG law enforcerofitcer for 23 years, with a significant amount
experience in the marine environment, Warrington has performed the duties in question himg
(Warrington Decl. 11 4-11.) In addition to kisect experience in “near shore and offshore”
enforcement, he spent seven years as the Assistant Chief responsible for “statewide marine
coordination” and eight months managinign@arine programs and personnel statewide.
(Warrington Decl. 11 5, 6, 9, 10.) The court finds that Warrington is qualified to opine on the
duties performed by DFG sworn law enforcement personnel, and correspondingly, on the prg
of time they spend performing duties related to commercial fishing enforcement. Moreover,
Warrington has prepared numerous estimates of DFG enforcement costs “for internal DFG u
reports to the California Legislature, and fqoods to the California Fish and Game Commissior
and has presented such estimates to the Legislature and to the Fish and Game Commission
(Warrington Decl. § 12.) Based on Warrington’s knowledge and experience, both in law
enforcement and estimating enforcement costs, the court finds his opinion refiableiving
Designs, Inc. v. E.I. DuPont de Nemours & @&1 F.3d 353, 368 n.14 (9th Cir. 2005) (for non-
scientific, non-technical testimony, “reliability depends heavily orktievledge and experienoé
the expert, rather than the methodology or theory behind it.” (emphasis in original) (internal

quotation omitted)). Plaintiffs’ motion to exclude Warrington’s testimony is déehied.
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12 Plaintiffs also move to exclude the testimonyefendant’s retained expert witness, Chira

Trabucchi. [Docket No. 219.] Defendant movesxolude the testimony of Plaintiffs’ retained exp
witness, Douglas Larson, and also moved for sanstin the form of an order striking portions
Larson’s report on the grounds thaaiRtiffs improperly disclosed him as a rebuttal expert insteg
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V. Legal Standards

A. Summary Judgment

A court shall grant summary judgment “if . . . there is no genuine dispute as to any mal
fact and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). The by
establishing the absence of a genuine issue of material fact lies with the movinggea@g|otex
Corp. v. Catrett477 U.S. 317, 322-23 (1986), and the court must view the evidence in the ligk
most favorable to the non-movargee Andersow. Liberty Lobby, In¢.477 U.S. 242, 255 (1986)
(citation omitted). A genuine factual issue exists if, taking into account the burdens of produg

and proof that would be required at trial, stifnt evidence favors the non-movant such that a

reasonable jury could return a verdict in that party’s fawdrat 248. The court may not weigh the

evidence, assess the credibility of witnesses, or resolve issues dbégcid at 249.

To defeat summary judgment once the moving party has met its burden, the nonmovir
may not simply rely on the pleadings, but must produce significant probative evidence, by aff
or as otherwise provided by Federal Rule ofil(trocedure 56, supporting the claim that a genu
issue of material fact exist§W Elec. Serv., Inc. v. Pac. Elec. Contractors A309 F.2d 626, 63(
(9th Cir. 1987). In other words, there must exist more than “a scintilla of evidence” to suppor
non-moving party’s claimsiAnderson477 U.S. at 252; conclusory assertions will not suffiéee
Thornhill Publ’g Co. v. GTE Corp594 F.2d 730, 738 (9th Cir. 1979). Where the defendant ha|
ultimate burden of proof, the plaintiff may prevail on a motion for summary judgment simply b
pointing to the defendant’s failure “to make a showing sufficient to establish the existence of
element essential to [the defendant’s] cageelotex 477 U.S. at 322.

B. Privileges and Immunities Clause

The Privileges and Immunities Clause (“the Clause”) states that “[t]he Citizens of each
shall be entitled to all Privileges and Immunities of Citizens in the several States.” U.S. Cong

IV, § 2, cl. 1. The drafters of the Constitution intended the Clause “to create a national econ

as an affirmative expert. [Docket Nos. 215, 216]s the court does not rely on the opiniong
Trabucchi or Larson in ruling on the parties’ crosgions for summary judgment, it need not reach
Daubertmotions as to these two experts. Defendantifon for sanctions regarding Larson is den
as moot.
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union,” Council of Ins. Agents & Brokers v. Molasky-Arm&a2 F.3d 925, 934 (9th Cir. 2008)
(quotingSupreme Court of N.H. v. Pipef70 U.S. 274, 280 (1985)), by “plac[ing] the citizens of
each State upon the same footing with citizens of other States, so far as the advantages resy
from citizenship in those States are concern&dld. (quotingSupreme Court of Va. v. Friedman
487 U.S. 59, 64 (1988)). The Clause “seeks to ensure the unity of the several states by protg
those interests of nonresidents which are fundamental to the promotion of interstate hamtibny
Org. of Masters, Mates & Pilots v. Andrev881 F.2d 843, 845 (9th Cir. 1987) (quotldgited
Bldg. & Constr. Trades Council v. City of Cam¢gdf5 U.S. 208, 218 (1984)) (internal quotation
marks omitted), and “protects the right of citizens to ‘ply their trade, practice their occupation

pursue a common calling.’'McBurney v. Youndl33 S. Ct. 1709, 1715 (2013) (quotidgklin v.

Iting

bCtin

or

Orbeck 437 U.S. 518, 524 (1978)). While the Clause “forbids a State from intentionally giving its

own citizens a competitive advantage in business or employnietréif’1716, it does not prohibit

differential fee structures, or other “'disparitytoéatment in the many situations where there arg
perfectly valid independent reasons for itMolasky-Arman522 F.3d at 934quotingToomer v.
Witsell 334 U.S. 385, 396 (1948)).

Courts employ a two-step test to determine Whetesidency classifications run afoul of tl
Clause. First, a court must determine “whether the activity in question is ‘sufficiently basic to
livelihood of the nation . . . as to fall within the purview of the Privileges and Immunities Claus
Id. (quotingFriedman 487 U.S. at 64) (ellipses in original) (emphasis removed). If the court fi
that the contested restriction falls within the Clause’s ambit, the court will deem the restrictior

unconstitutional if the state cannot show that it is “‘closely related to the advancement of a

substantial state interest.Td. (quotingFriedman 487 U.S. at 65). A substantial reason for statg

residency-based discrimination exists if evidence indicates that “‘non-citizens constitute a pe
source of the evil at which the statute is aimedd” (quotingToomer 334 U.S. at 398). Thereforg

“the inquiry . . . must be concerned with whether such reasons do exist and whether the deg

the
e.’”

hds

Culie

ee (

¥ The Supreme Court has held that citizenship and residency are “essentially interchangjeat

under the terms of the Privileges and Immunities Cladaasky-Arman522 F.3d at 933 (quotin
Supreme Court of Va. v. Friedmat87 U.S. 59, 64 (1988)).

14

0




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

discrimination bears a close relation to thermidomer 334 U.S. at 396 (footnote omitted). The
court may find the discriminating restriction not closely related to a substantial state interest i
exist “less restrictive means” to achieve that objectRiper, 470 U.S. at 284.

C. Equal Protection Clause

The Equal Protection Clause provides that “[n]o State shall . . . deny to any person wit
jurisdiction the equal protection of the laws.” U.S. Const. amend. X1V, 8 1. It embodies the i
that “all persons lawfully in the United States shall abide in any state on an equality of legal
privileges with all citizens under nondiscriminatory law3&dkahashi v. Fish & Game Comm3i34
U.S. 410, 420 (1948). The first inquiry in the equal protection analysis is whether the legislat
“operates to the disadvantage of some suspect class or impinges upon a fundamental right €
or implicitly protected by the Constitution, thereby requiring strict judicial scruti®an Antonio
Indep. Sch. Dist. v. Rodriguefl1 U.S. 1, 17 (19733ee Barber v. Haw42 F.3d 1185, 1197 (9th
Cir. 1994) (“To infringe upon a fundamental rigtite regulation must impose a penalty effecting
genuinely significant deprivation such as a denial of the basic necessities of life or the denial
fundamental political right.”). If strict scrutiny applied, the court will strike down the legislatiorn
unless the classification drawn by the legislation is “suitably tailored to serve a compelling stz
interest.” See City of Cleburne v. Cleburne Living C&73 U.S. 432, 440 (1985). If strict scrutin
does not apply, the court will presume the challenged classification to be constitutional so lor
the classification is rationally related to a legitimate governmental purpehs@&lonresidents are
not a suspect clas§See Baldwin v. Fish & Game Comm’n of MpaA86 U.S. 371, 389 (1978).

VI. Discussion
A. The Privileges and Immunities Clause

1. Whether the Activity in Question Falls Within the Purview of the
Privileges and Immunities Clause

At the first step of the analysis, a court must determine whether the activity in questior
within the purview of the Clause. Plaintifisgue that the activity affected by California’s
differential fee structure — commercial fishing — involves the ability to earn a living, one of the

fundamental privileges that receives the Clause’s protec8er, e.g., Toome334 U.S. at 403
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(holding that “commercial shrimping . . . like other common callings, is within the purview of tl
privileges and immunities clause.Tangier Sound Waterman’s Ass’n v. Prudtt-.3d 264, 266 (4t
Cir. 1993) (“[T]he privilege involved in this caseojomercial fishing] is a protected privilege, bei
termed . . . ‘the right to earn a living.” (citation omitted)). Defendant advances three argume
support of his position that the challenged activity does not trigger constitutional protection. |
of them is persuasive.

To begin with, Defendant argues that at the first step of the inquiry, Plaintiffs must mal
showing that California fails to treat nonresidents on terms of substantial equality with residel

Defendant asserts that the protected privilegeaiess “that of [citizens of State A] doing busing
in State B on terms of substantial equality withc¢hizens of that State.” (Def.’s Mot. 20 (quotin
Friedman 487 U.S. at 65 (internal quotations omitted)) Jhis strained interpretation of the lega
standard lacks merit, and Defendant offersuppsrting authority. The first inquiry examines thg
quality of the affected activity and asks whetités “sufficiently basic to the livelihood of the
nation,” such as a common callingriedman 487 U.S. at 64. There is no requirement that a
plaintiff make a quantitative showing of substanitiquality at the first step.

In a similar vein, Defendant next argues that Plaintiffs must demonstrate at step one ti

nonresident fishermen have been excluded from participating in commercial fishing in Califor

citing McBurney 133 S. Ct. at 1715, akhdrews 831 F.2d at 846. At oral argument, Defendant

4 Defendant also argues that the step one inguaires between what it terms “tax cases”
“common calling cases.” According to Defendantaix cases, any distinction in income or propg
taxes between residents and nonresidents failggtetep of the inquiry, whereas in “common callir]
or livelihood cases, the question of “substantial equafityeatment” is part athe first step inquiry
However, case law does not support the existenaelibferent test for the Clause based upon the |
assertedSee, e.g., Austin v. N,H20 U.S. 656, 663-666 (1975) (drawing no distinction betwee
called “tax” and “common calling” cases; discussM@rd v. Md, 79 U.S. 418 (1870) (highg
nonresident license fee to trade goods)pmer 334 U.S. at 396 (higher nonresident commer
shrimping fee);Travelers’ Ins. Co. v. Connl185 U.S. 364 (1902) (tax on value of stock in Ig
insurance corporations calculated difietly for residents and nonresiden&)affer v. Carter252 U.S.

37 (1920) (tax on income derived from local property and businessjrand v. Yale & Towne Mfg.

Co, 252 U.S. 60 (1920) (tax system which granted personal exemptions for residents)).

5 According to Defendant, the differentials have not resulted in nonresident exclus
evidenced by the fact that the percentage ofesdent commercial fishing licenses and permit
California has risen over timeS¢eCarriker Decl. 1 9-27.) Sucttannection is overly simplistic, g
the number of nonresident licenses and permits says nothing about the number of potential nor
who may have been deterred from commercially fishing in California due to higher nonreside
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conceded tha¥icBurneycontains no explicit language that supports the existence of the standard
they urge this court to adopt. Rather, Defendantes the court to infer such a requirement from
theMcBurneyCourt’s citation of three casedHicklin, 437 U.S. at 524toomer 334 U.S. at 395;
andCamden465 U.S. at 221.

In McBurney the Supreme Court’s most recent Privileges and Immunities Clause case),
plaintiff challenged Virginia’s Freedom of Infmation Act (“VA FOIA”), which provides that all
state public records are open to inspection and copying, but limits the scope of the statute to[Virc
citizens. McBurney 133 S. Ct. at 1714-15. Plaintiff, a nonresident proprietor of a business that
“request[ed] real estate tax records on cliebdgialf from state and local governments” across the
country, challenged the VA FOIA as violative of the Clause, arguing that it abridged his ability to
earn a living; “namely, obtaining property recofidsn state and local governments on behalf of
clients.” Id. at 1715. The Court held that the VA FOIA did not come within the purview of the
Clause, finding that the statute “differ[ezhjarply” from the statutes at issueHicklin, Toomer and

Camden® Id. In each of those cases, “the clear aim of the statute at issue was to advantage|in-s

workers and commercial interests at the expense of their out-of-state counteigarts.tontrast,
the VA FOIA had only the “incidental effect ofgurenting citizens of other States from making a
profit by trading on information contained in state recordd.”at 1716. Thé&icBurneyCourt held

that “[w]hile the Clause forbids a State from intentionally giving its own citizens a competitive

Further, there is no evidence before the court that the number of nonresident licenses and pe
actually correlates with the number of nonresidentselgtparticipating in the fisheries. For examgle,
both the herring and Dungeness crab fisheries aredubja limited entry sysin; if a nonresident fails
to renew a permit one year, he or she may not be able to obtain a permit in the future. This
encourage “place holder” permit renewals even if a nonresident does not intend to commercijally
for herring or Dungeness crab in California duehigher costs. Carriker's declaration regardjng
percentages of nonresident licenses, registratmalgpermits over time is the only evidence Defengant
submitted in support of its argument that nonresidegne not been excluded from commercial fishing
in California. GeeDef.’s Mot. 13-14.)

'8 1n Hicklin, the court struck down a statute contairangilaska resident hiring preference for
employment relating to the state’s oil and gas resources, ahdommer the court struck down g
differential commercial shrimping fee that had\értually exclusionary” effect on nonresidept
shrimpers.Hicklin, 437 U.S. at 533-34foomey 334 U.S. at 396-97. I@amdenthe Court held that
an ordinance requiring that at least 40% of jobs on city-funded construction projects be held by
residents “facially burdened out-of-statiézens’ ability to pursue a common callingVicBurney 133
S. Ct. at 1715 (discussigamden465 U.S. at 221-22).
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advantage in business or employment, the Clause does not require that a State tailor its eve
to avoid any incidental effect on out-of-state tradesméoh.’at 1716.

Because the statutes challenged in the three cases dile@urneyresulted in some
exclusion of nonresidents from engaging in mown calling, Defendant posits that Plaintiffs mu
present some evidence of exclusion at the first step. Defendant’s tortured interpretation over
McBurney. As was the case ifloomer the statutes at issue here directly affect commercial fish
the fee differentials are not “incidental” to that common calling.

Moreover, Defendant’s “exclusion” requiremeunhs counter to the fundamental principle
the Clause, which is “to place the citizens of edtdte upon the same footing with citizens of oth
States, so far as the advantages resulting from citizenship in those States are concerned” in
“strongly . . . constitute the citizens of the United States one pedpleding v. N.Y. Tax Appeals
Tribunal, 522 U.S. 287, 296 (1998) (quotation marks omitted) (qudétang v. Va, 8 Wall. 168, 180
(1868));see also ToomeB34 U.S. at 396 (noting that “one of the privileges which the clause
guarantees to citizens of State A is that of doing business in State B on terms of substantial ¢
with the citizens of that state.”). Defendant’s “exclusion” test turns this principle on its head, |
such a requirement would lead to the result that it would be constitutionally permissible to req
citizens of State B to do business in State A on terms of subsiaatjahlity, as long as State A
does not drive them out of the state.

Contrary to Defendant’s argumeM¢cBurneysupports Plaintiffs’ position, for it makes cle
that the court should consider legislative history as part of its andly§tee legislative history of
the challenged fee differentials suggests that California targeted nonresidents for higher feeg

to close budget gaps, rather than to address any burdens specifically attributable to them. W
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" Defendant asserts that legislative historyrasely, if ever, relevant to a Privileges and

Immunities Clause claim,” arguing that instead, tbert must focus on “the practical effect of {
challenged law.” (Def.’'s Mot. 37-38.) However, in concluding that the VA FOIA statute di
abridge the plaintiff's “ability to engage in a cormmcalling in the sense prohibited by [the Claus
McBurneynoted that other laws had been struck dawmiolating the privilege of pursuing a comm

calling where they had beéenacted for the protectionist purposéburdening out-of-state citizens|.

133 S. Ct. at 1715 (emphasis added). Legislative irgémiis relevant to the Privileges and Immuni
inquiry. See also Lunding22 U.S. at 308-09 (examining the purported rationale for challenge
provision);Piper, 470 U.S. at 285 (discussing purported and possible reasons for challenged
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respect to the Dungeness crab fishery, it appears that the state targeted nonresidents for exj
protectionist reasonsSée, e.g.Corr. Gross Decl. Exs. 185, 191.) California’s fee differentials
similar to statutes that courts have found to “discriminate[] against a protected privilegmaden
465 U.S. at 222%ee also McBurney 33 S. Ct. at 1715 (discussing purposes and effects of the
statutes at issue Hicklin, Toomer andCamdeiy; Tangier Soung4 F.3d at 266-67 (holding that
differential commercial fishing fees purportedly enacted to recover nonresidents’ share of reg
management expenses restrict a “protected privilege”).

Defendant also cite&ndrews 831 F.2d at 846, to support his argument that Plaintiffs mu
demonstrate that nonresidents have been excluded from participating in commercial fishing.
Andrews the challenged statute provided for cost of living adjustments to Alaska residents wq
for the Alaska Marine Highway System (“AMHS”); nonresident AMHS workers were not eligil
for the adjustmentsld. at 844-45. The Ninth Circuit held that the Clause did not apply becaus

plaintiffs “[had] not shown that they [were]gurented or discouraged by the State from pursuing

employment with AMHS,” noting that the statute did not “limit the number of nonresident work

favor the hiring of Alaskan workers, or make employment with AMHS unprofitable for
nonresidents.”ld. at 846 (citations omitted).

It appears thaAndrews decided in 1987, is no longer valid to the extent that it suggests
the Clause is violated only upon a showing that non-residents have been excluded as a resu
discriminatory law that affects a common calling. The following yedfriesdman the Supreme
Court rejected a state’s contention that bar adimn on motion was not a privilege protected by
Clause because nonresidents had alternative means to bar membership in the state. 487 U.

66. TheFriedmanCourt noted that “[n]othing in our precedents . . . supports the contention th
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Privileges and Immunities Clause does not reach a State’s discrimination against nonresidents w

such discrimination does not result in their total exclusion from the Stiakegt 66. Indeed, the
decision contains no discussion of the extent of any exclusion caused by the bar admission r
issue.

Further, the Ninth Circuit's most recent Privileges and Immunities Clause deéiki@sky-

Arman contains no discussion at all — at either step of the inquiry — of the extent to which the
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challenged law’s increased burden on nonresidents led to any deterrence or exclusion. Inth
the Nevada law at issue precluded nonresident insurance agents and brokers “from finalizing
insurance contracts without the countersignature of a resident agdoiasky-Arman522 F.3d at
934. At the step one inquiry, the court found the “ability of licensed nonresident agents and [
to ply their trade in Nevada on substantially equal terms with resident agents falls within the
purview” of the Clauseld. The Ninth Circuit's conclusion was consistent with the requirement
courts focus on the activityjurdened in Privileges and Immunities Clause cases, not the extent
which the activity is burdenedsee Friedmam87 U.S. at 67 (noting that at the first step, “[t|he
issue . . . is whether the State has burdened the right to practice law, a privilege protected by
Privileges and Immunities Clause, by discriminating among otherwise equally qualified applid
solely on the basis of citizenship or residency.”).

Defendant’s final argument at the first step of the Privileges and Immunities Clause ing
relies on a contorted reading@amden.In Camdenthe Court described the issue at step one a

“an out-of-state resident’s interest in empl@mhon public works contracts in another State,”

At Ce

rok

tha

the

ants

uiry

5

instead of simply identifying employment (or common calling) as the burdened activity. 465 U.S.

218. Defendant latches on to this wording to arpae in cases where privileges involve state-

funded benefits, the court must frame the step one inquiry by examining the interest at stake

a nonresident commercial fishermen’s interest in an equal subsidy to utilize California’s statef

funded commercial fisheries. This reads too much@amden.The Court described the step ong¢

issue in this manner because it distinguished public employment as “qualitatively different” fr
private sector employment, and noted that “[p]Jublic employment . . . is a subspecies of the br|
opportunity to pursue a common callindd. (reiterating that “there is no fundamental right to

government employment for purposes of the Equal Protection Claesedjso Salem Blue Collar

Workers Ass’n v. City of Sale®B F.3d 265, 270 (3d Cir. 1994) (holding that “direct public

employment is not a privilege or fundamental right protected by the Privileges and Immunitie$

Clause”). InCamdenthe Court ultimately concluded that the “opportunity to seek employmen
with . . . private employers is ‘sufficiently basic to the livelihood of the Nation’ as to fall within

purview of the Privileges and Immunities Clause,” even though the private employers were

20

— he

14

pad

the




United States District Court

For the Northern District of California

© 00 N o o A~ wWw N PP

N N RN RN NN N N DN R P P R R R R R R
0o ~N o OO W N B O ©W 0 N O 0O M W N B O

contractors working on city-funded projects. 465 U.S. at 221-22 (citation omitted). Public
employment is not at issue in this case.

In sum, Defendant’s arguments that the differential fees do not fall within the purview ¢
Clause are not persuasive. Commercial fishing, the activity directly affected by California’s
differential fees, involves the right to earn a livifigne of the most fundamental of those privileg
protected by the Clause3ee Camdert65 U.S. at 219. In addition TwomerandTangier Sound
other cases have reached the same result specifically concerning commercial 8geimdullaney
v. Anderson342 U.S. 415, 416-17 (1952) (higher license fee for nonresident commercial
fishermen)Blumenthal v. Crotty346 F.3d 84, 96 (2d Cir. 2003) (limitation of certain lobster
fishing grounds to residentJarlson v. Alaska798 P.2d 1269, 1274 (Alaska 1990) (higher
commercial fishing license fees for nonresidents). Therefore, California’s differential comme
fishing fees “may be called to account under the Privileges and Immunities Cl&eseCamden
465 U.S. at 221.

2. Whether the Restriction is Closely Related to the Advancement of a
Substantial State Interest

At the second step of the Privileges and Immunities Clause inquiry, Defendant must s
that the differential fees are “closely related to the advancement of a substantial state interes
Friedman 487 U.S. at 65 (citingiper, 470 U.S. at 284).

The Ninth Circuit’s articulation of this standard suggests that the state can only satisfy|
test by demonstrating that the differential statute targets a specific burden caused by non-reg
“a ‘substantial reason’ for discriminatialmes not existinless there is something to indicate that
non-citizens constitute a peculiar source of the evil at which the statute is airiEdasky-Arman
522 F.3d at 934 (quotinBoomey 334 U.S. at 398) (emphasis add¥dT.he circumstances of
Molasky-Armargave no cause for the Ninth Circuit to explore whether a state can satisfy the

second-step inquiry by identifying a substantial reason that is not tied to a specific burden ca

18 Defendant argues that the “peculiar sourcewif formulation of the second step inqui
“appears to be falling out of favor,” (Def.’s M@0 n.22), as the Supremewt did not mention it ir
FriedmanandPiper. The Supreme Court has never repuiahe standard, and it remains good
in the Ninth Circuit. See Molasky-Armarb22 F.3d at 934.
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nonresidents. Other cases suggest that a state has a cognizable substantial interest in recodipin

fair share of the state’s investment or natural resources that are being used by nonresidents,
they are not causing an identifiable burden.

In Tangier Soungthe state purportedly enacted differential commercial fishing fees in g
to recover the nonresidents’ share of the state’s resource management expenses. 4 F.3d at
Without deciding whether the state had in fact asserted a “substantial state interest,” the cou
that the “rationale oToomerpermits a state to make judgments resulting in discrimination agai
nonresidents . . . and . . . evenly or approximately evenly distributes the costs imposed on res
and nonresidents to support those programs benefitting both grddpsée also ToomeB34 U.S.
at 399 (holding that a state may “charge non-residents a differential which would merely
compensate the State for any added enforcement burden they may impose or for any conser

expenditures from taxes which only residents pay.”)Canson the Alaska Supreme Court

eve

rder
267
t nC
nst

Side|

\vati

considered the constitutionality of that state’s commercial fishing license fee differentials, which t

state justified on grounds that it sought to have nonresidents “pay a part of their fair share of
costs of enforcement, managemand conservation of the fisheries.” 798 P.2d at 1273. The c¢
held that “where residents pay proportionately more by way of foregone benefits than nonres
for fisheries management, nonresidents may be charged higher fees to make up the differen
noting that “[t]he point offoomer. . . is that the state may equalize the economic burden of fish
management.’ld. at 1278.

Here, Defendant asserts three state interests which he claims justify the imposition of
fees for nonresidents. The first two are closely related: California’s interest in recovering a
reasonable share of its investment in its figdsgrand California’s interest in minimizing the

subsidization of nonresidents. Defendant alsotifles California’s interest in maintaining its owr]

natural resourcesSeeCal. Fish & Game Code § 7050 (declariagislative finding that “the Pacifi¢

Ocean and its rich marine living resources are of great environmental, economic, aesthetic,

recreational, educational, scientific, nutritional, social, and historic importance to the people ¢
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California.”). With respect to the “peculiar source of evil” formulation of the standard, Defendant

argues that the “evil” posed by nonresidents is their potential to obtain a fré® ride.

Defendant’s argument at the second step of the constitutional inquiry boils down to the

following. The fee differentials are closely related to the advancement of California’s interestp

because the state can require nonresidentsytthpa “fair share” of the costs of enforcing,

managing, and conserving its fisheries. California invests substantial funds in its commercia
fisheries. The revenue collected through liceess tdoes not cover that investment, resulting in
shortfall. According to Defendant, California may seek reimbursement from nonresidents to

“fair share” of that shortfall. Defendant furtheontends that California’s fee differentials are

a

COVE

constitutionally permissible as long as they meet two limitations: the nonresident fee differentials

cannot 1) overcompensate the state for nonresidents’ share of the state’s investment, or 2) r¢sul

the exclusion of nonresidents from commercial fishing.

Defendant relies on the following facts to demonstrate that the differentials meet its twp

articulated constitutional limitations. First, Defendant estimates that California invests at leag

14 million each year, after revenues, in its commefisheries. (Def.’s Mot. 10; Carriker Decl. 11

t $1

46-49; Warrington Decl. 1 91.) This $12-14 million annual shortfall between costs and revenuies

constitutes the “value of the subsidy or Stateded benefit provided through DFG alone to all

commercial fishermen operating in California.” (Def.’s Mot. 10.) In the three most recent license

years, nonresidents made up over 11% of licensed commercial fishermen in California. (Carfikel

Decl. 11 13-15.) Therefore, applying a consereali®% figure for nonresident participation to the

minimum annual estimate of $12 million in investment, nonresidents’ share of the state’s inve

stm

in its fisheries is $1.2 million. SeeDef.’s Mot. 32.) According to Defendant, the average amoupt of

total differentials paid by nonresidents in the last six years is approximately $391,000, or 33% of

9 In this litigation, Defendant identified ad@ed burden on California’s commercial fisher,
by nonresidents in the form of time spent by DF@gwnicating with nonresidents regarding fishel
rules and procedures and obtaining informatiaymfrother agencies regarding out-of-state
registries. (Corr. Gross Decl. Ex. 275 (YakenDep., Jan. 16, 2013), 65-69, 71.) However, th

es
ies
oat
S is

purely anecdotal; Defendant conceded that DFG has never quantified these purported higher
caused by nonresidents, (H'rg Tr. July 12, 2013, 34:25-35:10), nor has it ever attempted to qugntify
burdens on the commercial fisheries, in generahandividual fisheries, caused by nonresidents. |(Tr.

39:8-14.)
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their $1.2 million share of the state’s investmei@edlrabucchi Decl., Apr. 10, 2013, p. 8, Table
Exs. T-2, T-3 (six-year average of differentials collected for eachdee)alsdd’'rg Tr. July 12,
2013, 46:15-20.) Defendant contends that the dtas not overcompensate itself because the t
amount of annual collected fee differentials (approximately $400,000) is far less than the non
residents’ share of the state’s annual investnmeité commercial fisheries ($1.2 million). (Def.’s
Mot. 32.) Moreover, Defendant argues that the differentials have not resulted in exclusion of
nonresidents from participation in California’s commercial fisheri€gef.15,supra) Therefore,
according to Defendant, the differential fees are constitutional because they do not result in
overcompensation of the state’s subsidy of nonresidents, or exclusion of nonreé8idents.
There are significant problems with Defendasslysis. First and foremost, Defendant’g
argument fails to compare the treatment of nadesd commercial fishermen with their California
resident counterparts. By so doing, Defendant ggtne question at the heart of the Privileges
Immunities Clause: whether nonresident commercial fishermen are able to do business in C3g
“on terms of substantial equality” with California residerfi&e Toomei334 U.S. at 396.
Defendant’s approach — to analyze the amount of nonresident fee differentials in reference tdg
nonresidents’ share of the state’s investmenhaut comparison to the treatment of residents —
contradicts basic Privileges and Immunities Clause jurisprudence. Themmicompare the
burden on residents and nonresidents, for the Clause “was designed ‘to place the citizens of
State upon the same footing with citizens of other States, so far as the advantages resulting
citizenship in those States are concerneéfriedman 487 U.S. at 64 (quotingaul, 8 Wall. at
180);see also McBurneyL33 S. Ct. at 1716 (noting that the Privileges and Immunities Clause
“forbids a State from intentionally giving its own citizens a competitive advantage in business
employment.”);Carlson 798 P.2d at 1278 (holding that “[t]he pointTafomer. . . is that the state

may equalize the economic burden of fisheries management”).

21t bears noting that Defendant created ¢higo limits himself; no case law supports t
articulation of his proposed constitutional boundaries.
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Using Defendant’'s same analysis but applying it to residents as well as nonresidents 1
in the following comparative analyéisaccording to Defendant, nonresidents’ share of the state
$12 million investment is $1.2 million. Thereforesidents’ share of the investment is $10.8
million. According to Defendant’s data, the average total amount of annual fees for the four
disputed items paid by residents in the last six years was approximately $1.65 million, or 159
their $10.8 million share of the state’s investme®eeEx. T-3 to Trabucchi Decl. (six-year
average of revenues collected from residents).) In comparison, nonresidents paid an annual
of $391,000 in differentials, or 33% of their $1.2 moitlishare of the state’s investment. Thus, fr
a comparative perspective, non-resident commercial fishermen pay more than double of wha
resident competitors pay toward covering their share of the shortfall in the state’s investment
Contrary to Defendant’s characterization, this is not a “fair share.”

Moreover, using Defendant’s reasoning, it would be constitutionally permissible for
California to charge nonresidents any higher amount in fees — double, triple, or ten fold what
charged to their California competitors — as long as the differentials do not overcompensate
California for the nonresident share of its investment and do not exclude nonresidents. This
the requirement that a state must demonstrate that a discriminating restriction “bears a close
substantial relationship” to a substantial state interest, a requirement that the Court has neve
abandonedSee Piper470 U.S. at 284. A court may find that a restriction is not closely relateg
substantial state interest if there exist “less restrictive means” to achieve the objelctiBg. its
own terms, Defendant’s assertion that it can charge nonresidents far more than it charges re

subject only to two broad limits, fails the “less restrictive means” test.

21 By using Defendant’s approach but extendirigtih a comparative analysis, the court d
not endorse its legitimacy. In fact, Defendamtfyproach may well be flawed. To begin with,
determining how much nonresidents pay toward their “share” of California’s investment, Defel
analysis credits nonresidents solith the amount of differentials thtitey pay, rather than their tof
fees (i.e., the base fees that everyone must paythgasiferential amount that only nonresidents p
This has the effect of understating the nonresidemiribution, which in turn makes it appear that
percentage nonresidents pay toward their share sfdtess investment is lower, and therefore clo
to the percentage share paid by residents. Defendant’s approach also appears mathematicg
in another way. Defendant calculated Califorsiaivestment shortfall by subtracting commer
fishing revenues (including total resident and nonesgitees) from total expenditures. Defendant {
examines the amount of differentials paid by nonresidents — but this is an amount that Defen
already taken into account in deriving the shortfall figure.
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To the extent that Defendant must demonstrate that “non-citizens constitute a peculiaf
of the evil at which the statute is aimedyfblasky-Arman522 F.3d at 934, Defendant has failed
do so. At oral argument, Defendant explaitiet in the years the legislature enacted the
differentials, DFG faced budget shortfalls because it was spending more on its commercial fi
than it was collecting from commercial fishing licenses, permits, and taxes. Therefore, the st
turned to fee differentials in an effort to sprefd burden of the shortfalls and to recover a portig
of its investment in its commercial fisheries from nonresidents. (Tr. 34:8-15.) However, therg
evidence that lawmakers considered nonresidents a particular source of any budget shortfall
Indeed, Defendant conceded that there is no record evidence 1) that California conducted an
analysis of nonresidents’ impact on its commercial fisheries; 2) that the differentials compeng
California for any added burden on its commercial fisheries or expenses caused by non-resid
3) that California has identified any savings that it would realize if nonresidents were exclude
participating in commercial fishing in California. (Tr. 38:15-41:2.)

Defendant argues that where a state’s investment in natural resources is at issue, a
comparison of the amounts paid by residents and nonresidents is irrelevant and unnecessary
McBurneyandHicklin. Defendant readgicBurneyto stand for the proposition that because “thg
essential and patently unobjectionable purpose of state government [is] to serve the citizens
State,” a state “[may] deny out-of-state citizens a benefit that it has conferred on its own citiz¢
McBurney 133 S. Ct. at 1720 (citation omitted). In other words, Defendant contends that it is

constitutionally permissible for a state to subsidize its residents at a greater level than nonreg
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regardless of whether this results in substantial inequality of treatment with respect to a cominon

calling. To begin with, the language quoted by Defendant is MoBurneys discussion of the
Commerce Clause, and has no bearing on the Privileges and Immunities Clause analysis. M
McBurneydoes not support Defendant’s position. There, the Court unequivocally stated that
Privileges and Immunities Clause “forbids a State from intentionally giving its own citizens a
competitive advantage in business or employmelot.’at 1716. A license fee that is two to three)
times less expensive than what nonresidents have to pay for the same license is undeniably

“competitive advantage.”
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In Hicklin, Alaska contended that because it owned the oil and gas that were the subje
the “Alaska Hire” statute at issue, “this ownepslof itself, [was] sufficient justification for the
Act’s discrimination against nonresidents.” 437 U.S. at 528. The Court disagreed, noting th3
States’ interest in regulating and controlling those things they claim to ‘own’ . . . is by no mea
absolute.” Id. at 528-29 (quotin@aldwin 436 U.S. at 385). Instead, “a State’s ownership of th
property with which the statute is concerned is a factor — althoughtb&emucial factor to be

considered in evaluating whether the statute’s discrimination against noncitizens violates the

Clause.” Id. at 529 (emphasis added). Defendant arguesiibklin supports his argument that as

long as California does not overcompensatdfitsnd does not exclude nonresidents from

participating in its fisheries, it may charge nonresidents any amount for commercial fishing fe

cto

t uttl,

£S

because it owns the natural resources at issue. While the Court has never clarified what it mean

describing a state’s ownership of property as ttheial factor,” no cases support that California’
ownership of its commercial fisheries gives it the right to provide preferential treatment to its
residents with respect to the use of that resource. Umaener a state may seek fair compensat

from nonresidents for its investments in natural resour€esmer 334 U.S. at 398-99 (“[t]he Statg

S

on

\v

is not without power . . . to charge non-residents a differential which would merely compensafe tt

State for any added enforcement burden they may impose or for any conservation expenditu
taxes which only residents pay.8ee also Mullaneyd42 U.S. at 417. However, the object of thg
higher fee charged to nonresidents must be to “place the burden so that it will bear as nearly
possible equally upon [residents and nonresidenigjdvelers’ Ins. Co. v. Connl85 U.S. 364,
368-69, 372 (1902) (holding constitutional tax on lanalirance corporations calculated differen
for residents and nonresidents where purpose of method “was to approximate a general equ
the burden” for state’s expenses). As the Third Circuit notd@dmgier Sound

[t]he rationale ofToomerpermits a state to make judgments resulting in

discrimination against nonresidents where the state establishes an ‘advancement of

a substantial state interest’ as a reason for the disparate treatment, and in the facts of

this casegevenly or approximately everdystributes the costs imposed on residents

and nonresidents to support those programs benefiting both groups.
4 F.3d at 267 (emphasis added). By deeming @'statvnership of the resource as “the crucial

factor,” the Court appeared to acknowledge that a state may treat nonresidents differently in
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recover a portion of its investment in its natural resources. Harmonizing this principle with th

11°

Court’s Privileges and Immunities Clause jurisprudence, a state must do so in a way that fulfills tt

Clause’s goal of substantial equality of treatnadresidents and nonresidents. Defendant offers
facts to support that the state has done so.

In sum, as Defendant has failed to meet its burden to show the existence of a genuine
of fact regarding whether its differential fees are closely related to a substantial state interest
summary judgment must therefore be granted to Plaintiffs.

B. Equal Protection Clause

Because the court concludes that the differential fees violate the Clause, it need not rej
Defendant’s arguments that he is entitled to summary judgment on Plaintiffs’ equal protectior
VII. Conclusion

For the foregoing reasons, Defendant’s motion for summary judgment is denied. Plair
motion for summary judgment is granted.

Plaintiffs seek declaratory and injunctive relief in this matter. (4th Am. Compl. (prayer
The parties shall meet and confer as to the form of a proposed judgment and shall jointly sul
proposed judgment within fourteen days of the dat&isforder. If the parties are unable to agre
Plaintiffs shall submit a proposed judgment wittonrteen days of the date of this order. Any
objections to the proposed judgment by Defendantlae within seven days of Plaintiffs’ filing.

This order disposes of Docket Nos. 201, 205, 215, 216, 218, 219, and 227.

IT 1S SO ORDERED.

Dated: October 16, 2013
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