Pimental v. Googlf

United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

, Inc. et al Doc

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

NicoLE PIMENTAL and &ESSICAFRANKLIN, Case No.: C-11-02585-Yi&
individually and on behalf of all others
similarly situated, ORDER DENYING MOTION TO STAY
Plaintiffs,
V.
GOOGLE, INC. and SIDE, INC.,

Defendants.

Plaintiffs Nicole Pimental and Jessica Franklgsert a single claim for relief, alleging that
Defendants Google Inc. and Slide, Inc. (“Defendgntiolated the Telephon€onsumer Protectior
Act of 1991 (“TCPA”) by using an automatic telephone dialing system to transmit text messa
advertisements to the Plaiiféi cellular telephones without cdihing Plaintiffs’ prior express
consent.

Defendants have filed a motion to stay tlhigdition to permit the Federal Communication
Commission (“FCC”) to decide two issues raiged recently filed petition before the agency.

Having carefully considered the papers submitied the pleadings in this action, and for
reasons set forth below, the Court herBleyiEs the Motion to Stay.

I BACKGROUND

Defendants offered a group texting service knewriDisco,” which enabled individuals to

create “groups” to send text messages to as manyety-nine (99) peoplat once. Complaint 19

11-14. According to the Complaint, a consumerisipexpress consent was not required to be a

to a “group.” Id. 1 15. The Complaint allegésat “Defendants made urigited text message calls .

! Pursuant to Federal Rule of Civil Procedure 78(b) and Civil Local Rule 7-1(b), the Court finithistnaation
which has been noticed for hearing on May 1, 2012, is appropriate for decision withoutuurarargAccordingly, the
CourtVACATES the hearing set for May 1, 2012.
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.. using equipment that, upon information and betiaf] the capacity toate or produce telephoné
numbers to be called, using a randonsequential number generatoid. § 50.

Plaintiffs assert a single ctaifor violations the TCPA. Oendants deny liability, raising
affirmative defenses that (1) theptained the required “prior exgss consent” beaae individuals

who received text messages knowingly released titlephone numbers to Disco — either directly

when signing up for the service and agreeing tdlilseo terms of use, or indirectly through the group

creators — and (2) the technology usedperate the Disco servicaldiot constitute an “automatic
telephone dialing system” (“ATDS”) — their techagy does not have the “capacity” to store or
produce telephone numbers to be called, using a randgequential numbegenerator and to dial
such numbersSeeAnswer, Dkt. No. 61, at 6-7.

1. Statutory Framework
The TCPA regulates telemarketing — thagtice of marketing goods or services by

telephone. In 1991, Congress found that telemarkbtggrown substantially and that calls seeking

to sell products and services “candreintrusive invasion of privacy.See47 U.S.C. 227; Pub. L.
No. 102-243, 88 2(4), (5) (1991) (Comegsional Statement of FindingsJongress further found that
“[o]ver half the States now hawtatutes restricting various us#ghe telephone fomarketing, but
telemarketers can evade their prohdss through intersta operations.”ld. 8 2(7). The TCPA was

passed to create a uniform regulgtecheme for telemarketerSeeRJIN Ex. 5 § 83. In enacting the

TCPA, Congress vested the FCC with the authority to regulate interstate and intrastate telemarke

See generallg7 U.S.C. § 227.

Among its provisions, the TCP@rohibits the use of aATDS to send text messages
advertisements to celluladéphones without the called pay‘prior express consent.”47 U.S.C. §
227(b)(1)(A)(iii). The TCPA defineATDS as “equipment which has thapacity . . . to store or
produce telephone numbers to be called, using a randseguential number generator [and] to dial
such numbers.” 47 U.S.C. § 227(a)(1) (emphasis added). The TCPA ddefm®tprior express

consent” or “capacity.”

2 The elements for a TCPA claim are that: (1) a “oali’s made; (2) using an ATDS; (3) the number called|was

assigned to a cellular telephone service; and (4) the “callhaiasiade with the “prior expss consent” of the receivir
party. 47 U.S.C. 8§ 227(b)(1)(Ajf; 47 C.F.R. § 64.1200(a)(1).
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2. The GroupMe Petition to FCC
On March 1, 2012, GroupMeetitioned the FCC for “clarification” regarding both

GroupMe’s duty to obtain prior express consent framsumers as well as whether the equipme
used for transmission of the text messages at isgevithin the TCPA'’s definition of ATDS. As
the first issue, because the TCPA does not défi@e@hrase “prior expresonsent,” GroupMe see
clarification on whether the callgzhrty’s oral prior express congder a representation from an
intermediary that they have alimed the requisite consent frdahe called party satisfy this
requirement. As to the second issue, becaes€@iPA’s definition of ATDS does not define the

term “capacity,” GroupMe seeksctarification on whether the term “capacity” as used in the

definition for ATDS means a theoretical, potential c#fyao auto-dial, albeit only after a significant

re-design of the software, or rattiee actual, existing capacity thfe equipment at the time of use
could, in fact, have employed thentctionalities described in the TCPA.
. THE DOCTRINE OF PRIMARY JURISDICTION

Defendants here have moved for a stay pending resolution of the FCC Petition under
doctrine of primary jurisdiction. The doctrineimary jurisdiction allows a court to stay a
proceeding or dismiss a complaint pending the réisoltiof an issue within the special competen
of an administrative agencyClark v. Time Warner Cab|&23 F.3d 1110, 1114 (9th Cir. 2008).
Primary jurisdiction applies in a limited set of eimastances, “only if a claim requires resolution

issue of first impression, or of a particulaclymplicated issue that Congress has committed to g

to

KS

the

pf an

% GroupMe offers a group texting service similar to Defnts. GroupMe is currently a defendant in a putaftive

class action under the TCPA before Judge Hamil®ee Glauser et al. v. Twilio, Inc. and GroupMe, I@:11-02584
(N.D. Cal.).

TheTwilio action is currently stayed pending resolutidra petition before the FCC. The stay initi
was entered because three pertinent issues were bedr€C: (1) comments received by the FCC reque

ally
sted

clarification on the requirements for obtaining prior @gsrconsent and (2) what qualifies as an ATDS; and, ir

a separate petition, (3) whether a text messageceguwvider qualifies as a common carrier exempt fromn
TCPA liability. Twilio is at the pleadings stage and a determination of the first two issues is relevant t
resolving GroupMe’s motion to dismiss, while a detewtion of the third is relevant to resolving Twilio’s
motion to dismiss.

The FCC released a 2012 report, which left unchaitgeadefinitions for prior express consent and
what qualifies as an ATDS. After FCC released its report, the plaintiffwilio sought to lift the stay as to
GroupMe only. GroupMe filed the aforementioned petitiod requested that Judge Hamilton continue tl
stay. Judge Hamilton determined that as a matter afigddidministration it would be inefficient to procesg
against one defendant but not another, so she stlageuhtire action pending a ruling on Twilio’s petition.
Judge Hamilton made clear that continuing the si@y “not based on GroupMe’s filing of the subsequen
petition.” RJN EXx. 7.

D
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regulatory agency, and if protection of the integrityaoegulatory scheme dates preliminary reso
to the agency which administers the schenid.’(internal citations and quotations omitted).
Although “[n]o fixed formula exists for apyihg the doctrine of primary jurisdictionPavel
Comm’ns, Inc. v. Qwest Corpl60 F.3d 1075, 1086 (9th Cir. 2006), the Ninth Circuit has consi
whether (1) the issue vgithin the “conventional experiencesjafiges” or “involves technical or
policy considerations within the agency’s particdield of expertise,” (2) th issue “is particularly
within the agency’s discretion,’nd (3) “there exists aubstantial danger oféonsistent rulings.”
Maronyan v. Toyota Motor Sales, U.S.A., Ji6&8 F.3d 1038, 1048-49 (9th Cir. 20£1Yhe Court
also must balance the parties’ néedesolve the action expeditiouglgainst the benefits of obtair
the federal agency’s expertise on the issid&t’| Comm’ns Ass'n, Inc. v. A. T. & T. Cd6 F.3d
220, 223 (2d Cir. 1995) (cited Maronyan supra 658 F.3d at 1049).
1. DISCUSSION

After a review of the relevaméctors, the Court declines &pply the doctrine of primary
jurisdiction here. The issues canoed are ones either a court or an agency would be compete
decide. Indeed, Defendants do nafpdite that the courts and the FB&ve interpreted these term
the past. Although Defendants contend that the issmeasow directly in fronof the FCC, the Cou
is not convinced that the FCC has agreed teisswling, let alone issweruling on an expedited

basis.

1. Whether the issues are within theotoventional experiences of judges” or
involve “technical or policy consideratns within the agency’s particular fie
of expertise”

A district court is suited to resolve issud#statutory interpretatn of the phrase “pri
express consent” and the term “capacity.” Whikedbctrine of primary jusidiction may be invoke)
in cases involving statutory interpretation, suchagians typically involve reolution of an issue of
first impression, or of a particulgrcomplicated issue best reset’by the administrative agenc8e

Clark, suprg 523 F.3d at 1114 (finding primary jurisdictioppdied where claim raised issue of fir

rt
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* In determining whether the doctrine of primary jurisdiction applies, the Ninth Circuit also has considered: “(:

the need to resolve an issue that (2) has been placecdhigyeSs within the jurisdiction @n administrative body havin
regulatory authority (3) pursuant to a statute that subjects an industry or activity to a comprehensive regulatory
that (4) requires expertise or uniformity in administratio@lark, supra 523 F.3d at 1115 (citin§yntek Semiconductd
Co., Ltd., v. Microchip Tech. CorB07 F.3d 775, 781 (9th Cir. 2002))
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impression as to “whether VolP services shouldlbassified as ‘telecomumications services’ or

‘information services™; FCC was actively considegithe issue; and Congress specifically delegated

responsibility to FCC to dermine the issue) (citinfyntek Semiconductor Co., Ltd. v. Microchip

Tech. Inc, 307 F.3d 775, 781-82 (9th Cir. 2002) (referranglaim to the Registrar of Copyrights

where it presented an issue of first impression as to “whether decompiled object code qualifi¢s for

registration as source code unttex Copyright Act and regulatiohand where the issue was one
“Congress has committed to the Registrar of Copysight Interpretation of these statutory termg

not require the FCC’s policy expise or specialized knowledge aagk matters safely within the

do

conventional experience of judges. Indeed, camtsthe FCC have interpeel these statutory terms

in the past.See, e.gSatterfield v. Silon & Schuster, In¢569 F.3d 946, 951 (9th Cir. 2009) (focuis

must be on the equipment’s capacity to storedyee, or call randomly @gequentially generated
telephone numbers, not whether dmgiipment actually did these thingsAccordingly, this factor
does not weigh in favor of grang Defendants’ request for a stay.

2. Whether the issues are “particulanlyithin the agency’s discretion”

The parties agree that thesues raised by the GroupMe peti — what qualifies as
ATDS subject to the TCPA and the requirementfataining valid prior express consent undej

TCPA — both fall within the jurisditon of the FCC generally. Howevdtlaintiffs argue the mattel

n

he

S

not solely within FCC discretion. They contendttbourts and the FCC have interpreted the terms

“consent” and “capacity” in the past and both coartd the FCC have interpreted meanings of the

terms consistently. Pls. Opp’'n 11, 14.
Matters particularly within th agency’s discretion tend b@ ones in which Congress has
explicitly delegated the responsibility. For exampleClark, supra “Congress ha[d] specifically

delegated the responsibility the FCC to definslamming’ violations.® 523 F.3d at 1114. Here,

by

contrast, Congress has defined the term “autorteléphone dialing system.” Although Defendants

argue that the term “capacity” within the definitifmn ATDS and the phrase “prior express consg

are not defined in the TCPA, Congress has not plagsdask terms particullgrwithin the agency’y

®“Slamming” is the practice where a telecommunicatizarsier switches a consumer’s telephone service
without the consumer’s consernlark, supra 523 F.3d at 1112; 47 U.S.C. § 2liegal changes in subscriber carrier|
selections).

ntn
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discretion. Cf. 47 U.S.C. 8§ 227(b)(2)(C) (discretion to detene whether to exempt certain calls {
cellular telephones frorthe TCPA). Accordingly, this factaoes not weigh in favor of granting
Defendants’ request for a stay.

3. Whether there is “a substantidanger of inconsistent rulings”

The Court does not see any danger of inctersisulings if the matter is not stayed
First, the issues raised in thed@pMe petition do not appear to Isies raised by Defendants in
litigation. Second, even if the Groupetition raises issues pertinentlus litigation, the issues ¢
not presently before the Court ditcly will not be before the Cotifor at least six months. If
correct that the FCC is “poised” to rule on thsseles, the FCC will have resolved the matter be|
the Court decides the issues. That said, Defendants offer insufficient evidence that the FCC

up those issues immediately.

a) There is no need for the Court tasodve issues not squarely before

The GroupMe petition seeks clariftmmn on whether oral confirmation or
confirmation through an intermediasgtisfies the prior expresertsent requirement. Defendants

not contend that they obtained censorally or through an intermedya Rather, iis Defendants’

position that they obtained the regd “prior express consent” e@ghdirectly, when the consumers$

signed up for the Disco service and agreed to timestand conditions, or indirectly, when the gro|

creator inputted the coashers’ phone numbers. Furthermoraiftffs allege they gave neither

(@)

this

\re

fore

will t

—

do

written nor oral consent, nor anyhetr conceivable form of consentanyone, to be added to a texting

group to receive text message sitditions from Defendants. Pl€©pp’'n 10. Thus, a stay pending
resolution of GroupMe’s petition wiliot aid in resolution of angsue related to the meaning of
“prior express consent” in this case.

Furthermore, it is Defendants’ position thiair equipment did not have the “capacity” to
store or produce telephone numbierge called, using a randomsequential number generator &
to dial such numbers. By way of its petitionthe FCC, GroupMe seeksadification on whether th
term “capacity” used in the definition for ATD8eans theoretical, potential capacity. It is not
Defendants’ position that their equipment has tleetbtical capacity to prm such functions.

Thus, the GroupMe petition does not address any issue related to definition of the term “capa

1%
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is pertinent to this litigation.

b) If the FCC takes up GroupMe’s petiti on an expedited basis, then
stay will be unnecessary prevent inconsistent rulings.

A

To the extent that the issues raibgdhe GroupMe petition may come to bear

on this litigation, there is no riglf inconsistent rulings The deadline for summary judgment motions

to be heard is October 30, 2012. Jury isaet to commence on February 19, 2013. If, as

Defendants represent, the FCC is poised toaulthese issues, then the FCC will have made a
decision before the issues are presented to the @oaijury. At this point, however, the Court hd
not been asked to define these terms and if @@ &ctually is poised to rulen the issues, then thq
Court will not need to decide theesssues. However, the partie=ed to conduct discovery to obta
the facts and expert opinions necessary, so tlta these issues are decided by the FCC or the
the Court can apply the undisputed facts to theda motion for summary judgment, or a jury cal

find those facts at a trial on the merits. A staly not permit the partieto obtain the discovery

necessary to resolve the factuaplites Defendants raise in th&irswer and Affirmative Defenses

C) There is no indication that the FCC will take up these issues.

Finally, the Court is reluctant tcastthis proceeding pending a determinati
by the FCC since there is no indication that ti&€Has taken up or will take up the issues. If
GroupMe’s petition for expeditedlmg is acted upon, then the pastiean bring it to the Court’s
attention. The Court leaves open the possibiliag #iter further discovgrand development of the
factual record, deferral to the FQ@ay be appropriate. At this pojmtowever, it iot necessary o
appropriate to stay the action undex ttoctrine of primary jurisdiction.

V. CONCLUSION
Based on the foregoing analysis, the Court declimeasay this actionnder the doctrine of
primary jurisdiction. Thereford)efendants’ Motion to Stay IBENIED.

This Order terminates Docket Number 64.

T 1SS0 ORDERED.
Dated: April 26, 2012 /}»ﬂ“ ﬁ%@%“&/—
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C/ Y VONNE Goﬁ%AL EZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




