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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA  
 
 
 
 
 
 
JESUS CORTEZ et al., 
 
 Plaintiffs, 
 
 vs. 
 
COUNTY OF ALAMEDA  et al., 
 
 Defendants. 
 

 
 
 
 
 
 
 
 
 

Case No.: 11-CV-03199 YGR 
 
ORDER GRANTING MOTIONS TO DISMISS 
WITH PREJUDICE  
 

 

Plaintiffs Jesus Cortez, Enrique Gonzalez, Alfredo Esquivez, Luis Perez, Abelino Espinoza, 

Manuel Dunenas, Eduardo Lascano, Ramon Perez, Jose Garcia, Socorro Zendejas, and Pablo Duenas 

(“Plaintiffs”) bring this civil rights action against Defendants County of Alameda, Alameda County 

Sheriff’s Department, Sheriff Gregory J. Ahern (“Ahern”), Dean N. Stavert (“Stavert”), Hal Bancroft 

(“Bancroft”), Mike Bush (“Bush”), John Kriege (“Kriege”), Gary Parham (“Parham”), and Dale Silva 

(“Silva “) for selective enforcement of a zoning ordinance regulating the keeping of animals.  In their 

Second Amended Complaint, Plaintiffs bring one claim for selective prosecution under the Equal 

Protection Clause of the Fourteenth Amendment. 

The Defendants have filed Motions to Dismiss the Complaint on the grounds that (1) the facts 

alleged do not plausibly suggest that any plaintiff has been prosecuted selectively; (2) eight of the 

eleven plaintiffs alleging selective prosecution have not actually been prosecuted; (3) the County of 

Alameda cannot be liable because Plaintiffs have not alleged that they were subjected to selective 

prosecution as result of County policy or custom; and (4) as private citizens, Defendants Bancroft, 

Bush, Kriege, Parham, and Silva, do not act under color of state law.   

Cortez et al v. County of Alameda et al Doc. 56
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pay the costs necessary to process the application, and also agree to hold the County harmless from 

any liability the County may incur as a result of the County’s actions with respect to granting the 

application.  Id. 

 “Plaintiffs allege that they are being singled out . . . for selective enforcement of the law and 

for selective prosecution.”  Id. ¶¶ 11, 30.  Plaintiffs allege that the Defendants conspired to 

discriminate against and harass Plaintiffs, to interfere with Plaintiffs’ personal and property rights, 

and to force Plaintiffs out of their homes in the Fairview Area.  See id. ¶¶ 8, 9, 11, 18, 19, 27, 30.  

Specifically, Plaintiffs allege that Defendants Bancroft, Kriege, Parham, and Bush, who are Officers 

and Directors of the Hayward Hills Homeowners’ Association (collectively “Homeowners’ 

Association Defendants”), made frequent and unwarranted complaints to Defendants Alameda 

County, the Alameda County Sheriff’s Department, Sheriff Ahern, and Stavert (collectively “County 

Defendants”), that Plaintiffs have violated the Ordinance.  Id. ¶ 9.  On March 6, 2011, in response to 

these complaints, and at the urging of the Homeowners’ Association Defendants, Sheriff Ahern and 

Stavert “issued threatening demands for compliance” with the Ordinance and “specifically cited for 

prosecution, plaintiffs: Manuel Duenas, Luis Silva Perez, Brenda Estrada, the daughter of plaintiff 

Alfredo Esquivez, and Jose Guadalupe Garcia.”  Id. ¶¶ 10, 28. 

On the basis of these allegations, eleven Plaintiffs, only three of whom have been prosecuted, 

bring one claim for Selective Enforcement.  They allege that “notwithstanding the presence of 

claimed violations,” no non-Hispanic homeowner has been cited or prosecuted for violating the 

Ordinance, yet Plaintiffs are being singled out for criminal prosecution when “no violations are 

known to exist, or there has been a failure of compliance.”  Id. ¶¶ 8, 10, 27, 28.4  Plaintiffs allege that 

the Ordinance is being enforced “based on an unjustifiable standard such as minority status, race, 

religion or other arbitrary classification including sex, color religion, ancestry, national origin, 

                                                                                                                                                                     
D. Sale of any products of any permitted use, including a stand for the sale 

at retail of such items as regulated in Section 17.06.050D. 
4 “Plaintiffs are informed and believe and herein allege that the County and the County’s Sheriff’s Department 
including Ahem and Stavert have issued no threatening demands for compliance with the said Ordinance Code 
and the ‘Standards For The Keeping of Animals in the Residential Zones of the Fairview Area of Alameda 
County’ or specifically cited for prosecution a non-Hispanic homeowner or Homeowners’ Association 
Defendants notwithstanding the presence of claimed violations.”  SAC ¶¶ 10, 28. 
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law).  “Action taken by private individuals may be under color of state law where there is significant 

state involvement in the action.”  Johnson v. Knowles, 113 F.3d 1114, 1118 (9th Cir. 1997) (internal 

quotations omitted).  “The Supreme Court has articulated four distinct tests for determining when the 

actions of a private individual amount to state action: (1) the public function test; (2) the joint action 

test; (3) the state compulsion test; and (4) the governmental nexus test.”  Id.  Plaintiffs do not specify 

which of these four tests they believe applies, and instead argue theoretically that private actors may 

act under color of state law.  Pls.’ Opp’n to Homeowners 8 (“the Homeowners’ Association 

Defendants as a private party [sic] may be found to have acted under color of state law.”).  Based 

upon the cases cited by Plaintiffs, it appears they rely on the joint action test.12 

Complaining to the police invokes the aid of state officials, but it cannot be said that the 

actions of the Homeowners Association Defendants are fairly attributable to the state.13  Joint 

participation requires something more than “[a] single request for the police to perform their peace-

keeping functions.”  Howerton v. Gabica, 708 F.2d 380, 385 (9th Cir. 1983). 

However, where a private party conspires with state officials to deprive others of 

constitutional rights, the private party is acting under color of state law.  See Tower v. Glover, 467 

U.S. 914, 920 (1984); Dennis v. Sparks, 449 U.S. 24, 27-28 (1980); Crowe v. County of San Diego, 

608 F.3d 406, 440 (9th Cir. 2010).  To state a cause of action for a conspiracy between private parties 

and the government under Section 1983, Plaintiffs must allege “an agreement or ‘meeting of the 

minds’ to violate constitutional rights.”  Fonda v. Gray, 707 F.2d 435, 438 (9th Cir. 1983) (citing 

Adickes v. S.H. Kress & Co., 398 U.S. 144, 152 (1970)).  “[E]ach must at least share the common 

                                                 
12 Without any analysis or argument, Plaintiffs quote from two cases that involved joint action.  They provide a 
block-quote from Dennis v. Sparks, 449 U.S. 24, 27-28 (1980) (private parties are considered state actors when 
they are “jointly engaged with state officials in the challenged action”) (private parties that bribed judge to 
issue injunction acted under color of state law because they were “willful participant[s] in joint action with the 
State or its agents”), and a quote from Tulsa Prof. Collection Servs. v. Pope, 485 U.S. 478, 486 (1988) (“State 
action may be found when ‘private parties make use of state procedures with the overt, significant assistance of 
state officials’”) (probate proceedings). 
13 The consequence of acting under color of state law is not simply that a private citizen can be held liable for 
violating another citizen’s constitutional rights, but that the State can be held liable for the acts of a private 
citizen.  See NCAA v. Tarkanian, 488 U.S. 179, 191 (1988) (“‘Careful adherence to the state action 
requirement preserves an area of individual freedom by limiting the reach of federal law’ and avoids the 
imposition of responsibility on a State for conduct it could not control”) (quoting Lugar, supra, 457 U.S. at 
936-37). 
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objective of the conspiracy.”  United Steelworkers of Am. v. Phelps Dodge Corp., 865 F.2d 1539, 

1540-41 (9th Cir. 1989) (en banc) (citations and internal quotations omitted); see also Mendocino 

Envt’l Ctr. v. Mendocino County, 192 F.3d 1283, 1301-02 (9th Cir. 1999); Gilbrook v. City of 

Westminster, 177 F.3d 839, 856-57 (9th Cir. 1999); Taylor v. List, 880 F.2d 1040, 1048 (9th Cir. 

1989).  Sweeping, conclusory allegations are insufficient to state a claim of conspiracy; rather, 

Plaintiffs must set forth each Defendant’s causal role in the alleged constitutional deprivation.  See 

Simmons, supra, 318 F.3d at 1161; Radcliffe v. Rainbow Constr. Co., 254 F.3d 772, 783-84 (9th Cir. 

2001). 

Here, Plaintiffs allege the legal conclusion that the parties conspired with discriminatory 

animus.  The facts alleged are that the Homeowners’ Association Defendants frequently complained 

to the County Defendants that the Plaintiffs were violating the Ordinance, and at the Homeowners’ 

Association Defendants’ “urging,” the County Defendants cited and prosecuted Plaintiffs for possibly 

non-existent violations of the Ordinances.  SAC ¶¶ 10, 18, 28, 30.  Neither making complaints to the 

County Defendants nor “urging” the County Defendants plausibly suggests “an agreement or 

‘meeting of the minds’” to form a conspiracy; simply alleging that every Defendant acted with 

discriminatory intent does not establish a meeting of the minds on a common objective.  It also is not 

clear what that common objective might be:  to discriminate against Plaintiffs because they are 

Hispanic (id. ¶¶ 8, 9, 11, 27, 30); to force and/or eliminate Plaintiffs from their homes (id. ¶ 18); or to 

deprive Plaintiffs of property rights (id. ¶ 19).14 

Section 1983 excludes from its reach purely private conduct, no matter how discriminatory or 

wrongful.  Plaintiffs’ remedy against the Homeowners’ Association Defendants, if any, lies in private 

suits (in state court) for damages.  However, Plaintiffs have failed to state a Section 1983 cause of 

action against the Homeowners’ Association Defendants. 

Based on the foregoing analysis, the Court GRANTS the Motion to Dismiss the lawsuit against 

the Homeowners’ Association Defendants because they did not act under color of law. 

                                                 
14 In their opposition to the motion, the Plaintiffs argue that the conspiracy was “to force and eliminate 
Plaintiffs from residence in the Fairview area of the Hayward Hills.”  Pls’ Opp’n to Homeowners 6. 
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