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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

SYLWESTER SLOJEWSKI, No. 11-cv-03614 PJH (NC)

Plaintiff, ORDER RE MOTION FOR
RECONSIDERATION

Re: Dkt. No. 52

V.
ALLSTATE INSURANCE COMPANY,

Defendant.

Before the Court is plaintiff's motion foeconsideration of #gnCourt’s discovery
order compelling production ¢éx returns, Dkt. No. 46The Court finds that the
gravamen of this lawsuit is inconsistent wallaintiff's assertion of privilege over rental
income information in his federal and sttd® returns for years 2006-2007, and orders
plaintiff to produce these documenigh appropriate redactions.

. BACKGROUND

Defendant Allstate Insurance Companugiat the productionf plaintiff's tax
returns on the grourtthat they were relevant to phff’'s homeowners’ insurance claim
for lost rental income. DkNo. 29 at 2. After holding a beng, on January 17, 2013 thg
Court ruled on the parties’ discovery disputejering plaintiff to produce his federal ang

state tax returns for years 202609, redacting information unegéd to rental income an
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expenses. Dkt. No. 46.

On February 8, 2013, Judgamilton issued an order granting in part and denying in

part defendant’'s motion for partial summgarglgment. Dkt. No. 50. Judge Hamilton

-~

granted summary judgment in favor of defendamplaintiff's breach of contract claim fqg

rental income, finding that plaintiff provided no proof of actual loss of rental income, @and

that there was insufficient lence that his property was “held out for rentdd’ at 2-3.
For the same reason, Judge Hamilton grantedrary judgment on the bad faith claim to
the extent it was based on the eidor loss of rental incomeld. at 3:6-10. Because
defendant had not moved for summary judgh@n the breach of contract claim for
coverage of the dwelling structurd, at 1:23-24, the Court concluded that it was more
prudent to deny summapydgment as to the structu@verage element of the bad faith
claim until it can assess theeglach of contract claing. at 3:11-17.

Following this summary judgménuling, Slojewski applie@x parte for leave to file
a motion for reconsideration, arguing thata®sult of the summary judgment on the loss
of rental income claim, the production of plai's tax returns is no longer justified. Dkt
No. 52. Defendant opposecketinotion for reconsiderationpntending that there is no
basis for reconsideration and that the existamzeextent of plaintiff's lost rental income
are relevant to defendant’s affirmative defen$ misrepresentation, defendant’s potential
right to an offset in the amount of benefitpaid but did not owe, and to plaintiff's
credibility. Dkt. No. 55.

1. DISCUSSION

After carefully considering the submissions by the parties, the Court finds that the
summary judgment ruling whichiminated the loss of rentalcome claim after the Court
issued its discovery order constitutes angfgaof law under Civ. L.R. 7-9(b)(2) and
therefore provides a basis for reconsideratibar the reasons explained in more detail
below, the Court finds that the balance ofiblevant factors justifies a limited productign
of plaintiff's 2006 and 2007 fareturns, only, but not theédR8 and 2009 tax returns.

Because this action was removed to fedesiltidt court under dersity jurisdiction,
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see Dkt. No. 1, the substantive law of Califcarapplies, including on matters of privileg
See Conestoga Services Corp. v. Executive Risk Indem., Inc., 312 F.3d 976, 980-81 (9th
Cir. 2002) (citations omittediar Editorial, Inc. v. U.S Dist. Court for Cent. Dist. of
California, 7 F.3d 856, 859 (9th Cir. 199 Fed. R. Evid. 501.

California courts have interpreted stidgation statutes aseating a statutory
privilege against disclosing tax returrSchnabel v. Superior Court, 5 Cal. 4th 704, 718—
21 (1993)Weingarten v. Superior Court, 102 Cal. App. 4th 26274 (2002). The purpos
of the privilege is to encourage voluntaiyny of tax returns anttuthful reporting of
income, and thus to facilitate tax collectidiebb v. Sandard Qil Co., 49 Cal. 2d 509,
513 (1957). This statutory tax return privilege, however, is not absolute. The privile
will not be upheld when (lthe circumstances indicate an intentional waiver of the
privilege; (2) the gravamen of the lawsuit isansistent with the privilege; or (3) a publi
policy greater than that of the cordiatiality of tax returns is involvedschnabel, 5 Cal.
4th at 721.

Disclosure has been found justified despite the assertion of privilege where tax

returns were placed at issue by a plaintiff's clatsee e.g., Wilson v. Superior Court, 63
Cal. App. 3d 825, 830 (1976) (waiver by plagiat issue contents and consequences 0
returns in lawsuit against tax accountarBsyrousv. BP P.L.C., No. 10-cv-02944, 2011
WL 1431826, at *3-4N.D. Cal. Apr. 14, 2011) (compellg production of tax returns in

suit seeking damages for contamination wheampffs claimed that but for defendant’s

conduct they could have recedvénancing to develop their gperty, and failed to identify

other financial documents or records twauld supply the relevant informatiorgmall v.

Travelers Prop. Cas. Co. of Am., No. 8-cv-1160, 2010 WL 25238, at *2 (S.D. Cal. June

21, 2010) (assertion of privilege as to fedlarad state tax returngas inconsistent with
plaintiff's insurance claim foloss of income and profits fno the destruction of avocado
trees as a result of fire).

Similarly, plaintiff's insurance claim for ki rental income ithis case, combined

with the absence of evidencesafch income despite the disery conducted by defenda
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is inconsistent with the privilege and conges sufficient basis for compelling the limite

production of the tax returns. The puestion presented by the motion for

d

reconsideration is whether, as a result ofstimamary judgment ruling on the loss of rental

income claim, there istill sufficient justificaion for the production afax returns. While
plaintiff acknowledges that the productionha$ tax returns “may have been appropriatg
when plaintiff was asserting a lost income claim,” he contends that neither defendan
“small claim to setoff overpayments,” nor dssire “to impeach platiff's testimony, and
prove that his lost rent claim was too high” are sufficient to justify the invasion of priv
Dkt. No. 57 at 2:16-22, 3:2-4. This argurhermerlooks the importance of the tax return
in proving defendant’s allegation that plafiihmade a material misrepresentation by
claiming benefits for lost rental income tlald not exist, which could result in voiding th
policy.
Under California law, if an insured knowiygtonceals or misrepresents a materiz
fact in connection with a claifior insurance benefitwith an intent tadeceive the insurer,

that conduct voids the insurance policyaccordance witthe policy’s fraud and

A%

—

S

acy.

5

e

=

concealment provisionCummingsv. Fire Ins. Exch., 202 Cal. App. 3d 1407, 1415-19, n.7

(1988);Baldwin v. Bankers & Shippersins. Co. of N. Y., 222 F.2d 953, 953-54 (9th Cir.
1955); Safeco Ins. Co. of Am. v. Bass, No. 93-cv-3378, 1994 Wp38300, at *3-4 (N.D.

Cal. May 19, 1994). Defendant here has asdatdefense of misrepresentation, alleging

that “[tjhe complaint, and each and eveause of action therein, is barred and/or
plaintiff's recovery should be reduced to #dent plaintiff has misrepresented facts as
part of his claim.” Dkt. No25. The policy contains a “Coaalment Or Fraud” provision
which states “This policy is void if it wasbtained by misrepresentation, fraud or
concealment of material factsDkt. No. 28-4 at 16. Defendant does not address the
privilege issue, but argues that plaintiff sital income is relevant to the defenses of
misrepresentation and setofftimt “plaintiff's tax returns likely reflect he had (or
disclosed) no rental income for the years pd#tg the storm.” Dkt. No. 55 at 4:9-10.

The Court finds that the 2006 and 200¥ raturns, to the extent they show
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disclosure of rental income, tack thereof, remaiat issue. Discovery, which closed in
November 21, 2012ee Dkt. No. 20, has yielded no suprt for plaintiff's claim for lost

rental income. As Judge Hamilton foundcher summary judgment order, “[u]nder the

terms of the policy, plaintiff was required pooduce records supporting any claim for lgss

of rental income, and he has failed to do sbKt. No. 50 at 2:15-3:4. Because the tax
returns for the two years precged the loss would show whether not plaintiff disclosed
any rental income, they constitute imgamt evidence relevd to defendant’s
misrepresentation defense andpitdential right to an offset of amounts paid by defend
on the claim.See, e.g., Baldwin, 222 F.2d at 954 (considerimgcome tax returns as part
evidence that insured mepresented the value thfe property lost in affirming trial court’
judgment that the policywas voided by fraud).

If defendant succeeds in establishing the miefeof misrepresentation, its coverag
obligations would be voidegyroviding a complete defens@the remaining breach of
contract and bad faith claims. Accordinglye Court finds that the gravamen of the
lawsuit is inconsistent with plaintiff's assen of privilege over ta federal and state tax
returns for years 2006-2007, and that discoeémhis information is necessary to a fair
resolution of the remaining claim&ee Fremont Indem. Co. v. Sup.Ct. (Sharif), 137 Cal.
App. 3d 554, 560 (1982) (“[P]laintiff's filing cAn action to recovem the fire insurance
policy operated to waive his constitutiopaivilege against self-incrimination with
reference to any factual issues, particularlyoake applicability othe arson exclusion,
tendered by the complaint. .[l]t is the plaintiff who has @imed the privilege as to his
own behavior which is vitally relevant to avesage exclusion contained in the very fire
insurance policy upon which he seeks recoverggalso Abdelhamid v. Fire Ins. Exch.,
182 Cal. App. 4th 990,001 (2010) (“Where the insurerdheeason to suspect arson, it is
relevant and material to inquire into teancial condition of the insured because an
insurer is entitled to develop circumstantiaildewce of the insured’involvement in the
suspected arson.”) (citations omitteB®m v. Infinity Select Ins., 807 F. Supp2d 843, 859

(N.D. Cal. 2011) (“where an sured [sic] has reason to suspieaud in relation to a theft
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claim, inquiries inb the insued’s finangal status arrelevantand materal”).

Furthermorethe disclesure of thetax returnsat issue hee is suppded by thepublic
policy in uncovemg, prevening and paishing ingirance frad in Califomia. See Garcia
v. Progressive Choice Ins. Co., No. 11--466, 201 WL 435609, at *4(S.D. Cal.Sept.
16, 201) (“The Court finds that this pulic policy in uncovemg, prevening and puaishing
insurarce fraud issignificantenough towarrant appcation ofthe publicpolicy exception
to California’s prvilege regagling tax reurns.”).

On the otheihand, becase the losoccurredn January2008, andolaintiff does not
claim rental incone in 2008 ad 2009, he Cout finds that defndant hasot proviced a
sufficient justificaton to conpel the prauction ofplaintiff's 2008 and 209 tax retuns.
See Dkt. No. 50 atl:16-17; [kt. No. 57at 1:25-27.

[11. CONCLUSION

Paintiff is hereby ordeed to prodice his 206-2007 taxreturns. Irthe interesof
preventng unnecssary discbsure of prvileged inbrmation, he Court oders plaintif to
redact fom the taxeturns ag informaton unrelatd to rentalincome ad expenses.The
tax retuns must b designatd as “CON-IDENTIAL” under tis Court'smodel Stipulated
Protectve Order or Standard.itigation or such otler form ofprotectiveorder to whch the
partieswish to stiulate and pesent to th Court.

In light of the trial dateset for May 20, 2013and other gproachingdeadlinessee
Dkt. Na. 20, plaintiff must poduce the ppropriatey redacted?006-2007tax returnsy no
later tran April 5, 2013.

Any party nay object b this nondspositive petrial orde within 14days of tle filing
date ofthis order.See Civ. L.R. 72-2.

IT IS SO RDERED.

Date: March18, 2013

Natnanael M.Cousins
United StatedagistrateJudge
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