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jjdavis@dcbsf.com
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595 Market Street, Suite 1400

San Francisco, CA 94105

Tel.: (415) 597-7200

Fax (415) 597-7201

Attorneys for Plaintiffs

[Additional Counsel Listed
on Signature Page]

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
TRUSTEES of the NORTHERN CALIFORNIA ) Case No. CV 11-3859 DMR
TILE INDUSTRY PENSION TRUST FUNDet
al., STIPULATED PROTECTIVE ORDER
Plaintiffs, Judge: Magtrate Judge Donna Ryu
V.

PEACOCK TILE AND MARBLE, INC.,et al.,

Defendants.

~

STIPULATED PROTECTIVE ORDER
1. PURPOSES AND LIMITATIONS

Disclosure and discovery activity in thastion are likely to involve production of
confidential, proprietary, or private infortan for which special protection from public

disclosure and from use for apurpose other than prosecutitigs litigation may be warranted.
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Accordingly, the parties hereby tilate to and petition the courteater the following Stipulated
Protective Order. The parties acknowledge that@rder does not conféfanket protections on
all disclosures or responses tsavery and that the protectioraffords from public disclosure
and use extends only to the lindtenformation or items that aentitled to configntial treatment
under the applicable legal prinagsl. The parties further acknowledgs,set forth in Section 12.3
below, that this Stipulated &tective Order does not entitle theéonfile confidential information
under seal; Civil Local Rule 79dnd General Order 62 set fortlethrocedures that must be
followed and the standards thvaitl be applied when a partyesks permission fra the court to
file material under seal.
2. DEFINITIONS

2.1 Challenging Party: a Party or Nondydhat challengethe designation of

information or itemainder this Order.

2.2 “CONFIDENTIAL” Information or ltems:information (regadless of how it is

generated, stored or maintained}angible things that qualifpr protection under Federal Rule
of Civil Procedure 26(c).

2.3  Counsel (without gqualifier): Outside@hsel of Record and House Counsel (as

well as their support staff).

2.4  Designating Party: a Party or Non-Pdinigt designates information or items that

produces in disclosures or in respantediscovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: @&#ms or information, regardless of the

medium or manner in which it generated, stored, or maintagh(including, among other things,
testimony, transcripts, and tangible things), #ratproduced or genéea in disclosures or
responses to discovery in this matter.

2.6  Expert: a person with specialized knowkedg experience in a matter pertinent t
the litigation who has beentagned by a Party or its counsel to\&@=as an expert witness or as 3

consultant in this action.

2.7 House Counsel: attorneys who are eygxs of a party to this action. House

Counsel does not include Outside Counsdketord or any other outside counsel.
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2.8  Non-Party: any natural person, parthgrscorporation, assation, or other legal
entity not named as a Party to this action.

2.9 Outside Counsel of Record: attorney®wahe not employees of a party to this

action but are retained to represenadvise a party to this actiamd have appeared in this actig
on behalf of that party or are affiliated with aviirm which has appearezh behalf of that party.
2.10 _Party: any party to th&tion, including all of itsfficers, directors, employees,

consultants, retained experts, and Out§idansel of Record (arttieir support staffs).

2.11 Producing Party: a Party or Non-Rdhiat produces Disclosure or Discovery
Material in this action.

2.12 Professional Vendors: rgens or entities that providigigation support services

(e.g., photocopying, videotapingatrslating, preparing exhibits demonstrations, and
organizing, storing, or retrieving data inyaform or medium) iad their employees and
subcontractors.

2.13 Protected Material: any DisclosureDascovery Material that is designated as
“CONFIDENTIAL.”

2.14 Receiving Party: a Party that receibésclosure or Discovery Material from a

Producing Party.
3. SCOPE

The protections conferred by this Stipulateomd Order cover not only Protected Material

(as defined above), but also @)y information copied or extrid from Protected Material; (2)
all copies, excerpts, summaries, or compilations of Protddéderial; and (3) any testimony,
conversations, or presentations by Parties or @aunsel that might reveal Protected Material.
However, the protections conferred by thigp8lation and Order do not cover the following
information: (a) any infanation that is in the public domaat the time of disclosure to a
Receiving Party or becomes parttioé public domain after its discore to a Receiving Party as
result of publication not involving @olation of this Order, includingecoming part of the public
record through trial or otherwisand (b) any information known the Receiving Party prior to

the disclosure or obtained by the Receiving Party after the disclosure from a source who ol
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the information lawfully and under no obligatiohconfidentiality to the Designating Party. Any|
use of Protected Material at trial shalldm/erned by a separaagreement or order.
4. DURATION

Even after final disposition of this litigai, the confidentiality obligations imposed by th
Order shall remain in effect tiha Designating Party agrees otlvese in writing or a court order
otherwise directs. Final dispositi shall be deemed to be the tai&(1) dismissal of all claims
and defenses in this action, with or withowjpdice; and (2) final judgment herein after the
completion and exhaustion of all@gals, rehearings, remands, lfjar reviews of this action,
including the time limitdor filing any motions or applicatiorfer extension of time pursuant to
applicable law.
5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in DedlignoggMaterial for Protection. Each Party ¢

Non-Party that designates infoatron or items for protection under this Order must take care {
limit any such designation to specific matettat qualifies under the appropriate standards. TH
Designating Party must designébe protection only those parts ofaterial, documas, items, or
oral or written communications that qualify —teat other portions of the material, documents,
items, or communications for whigrotection is not warranted are not swept unjustifiably with
the ambit of this Order.

Mass, indiscriminate, or routinized desigoas are prohibited. Designations that are
shown to be clearly unjustified or that hdxeen made for an improper purpose (e.g., to
unnecessarily encumber or retard the caseldpment process or to impose unnecessary
expenses and burdens on other paragppse the Designating Party to sanctions.

If it comes to a Designating Parsyattention that information aiems that it designated for
protection do not qualify for protection, thatddgnating Party must pragotly notify all other
Parties that it is withdrawg the mistaken designation.

5.2  Manner and Timing of Designations. Epicas otherwise provided in this Order

(see, e.g., second paragraphegft®on 5.2(a) below), or as otlwase stipulated or ordered,

Disclosure or Discovery Material that qualifies protection under this @er must be clearly so

3
STIPULATED PROTECTIVE ORDER Case No. CV 11-3859 DMK

N

is

br

o

ne

n



© 00 N o 0o b~ wWw N PP

N NN RN NN NNMNDNRRPRR R R R R R
0o N o oo M WON P O O 0N OO WOWDN O

designated before the materigdisclosed or produced.

Designation in conformity uh this Order requires:

(a) for information in documentary for(e.g., paper or electronic documents, bu
excluding transcripts of depositions or otpegtrial or trial proceedings), that the
Producing Party affix the legend “CONFIDENTIALo each page that contains protecte
material. If only a portion or ptions of the material on a ga qualifies for protection, the
Producing Party also must clearly ideytifie protected portion(s) (e.g., by making
appropriate markings the margins).

A Party or Non-Party that makes origirtdcuments or materials available for
inspection need not designalem for protection until &r the inspecting Party has
indicated which material it would like cagad and produced. During the inspection and
before the designation, all ofdimaterial made availablerfmspection shall be deemed
“CONFIDENTIAL.” After the inspecting Party has identified the documents it wants
copied and produced, the Producing Party rdagtrmine which docunents, or portions
thereof, qualify for proteatin under this Order. Then,foee producing the specified
documents, the Producing Party must atffie “CONFIDENTIAL” legend to each page
that contains Protected Material. If only afpmn or portions of the material on a page
gualifies for protection, the Producing Partgamust clearly identify the protected
portion(s) (e.g., by making appropeamnarkings in the margins).

(b) for testimony given in deposition orather pretrial or trial proceedings, that
the Designating Party identify on the recordiobe the close of the deposition, hearing, ¢
other proceeding, all protected testimony.

(c) for information produced in soni@m other than doauentary and for any
other tangible items, that the Producing Parfixaf a prominent place on the exterior of
the container or containers in which theormation or item is stored the legend
“CONFIDENTIAL.” If only a portion or portions of the fimrmation or item warrant
protection, the Producing Party, to the extent practicable, shall identify the protected

portion(s).
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5.3 Inadvertent Failures to Designate. rii¢ly corrected, an inadvertent failure to

designate qualified informatiaor items does not, standing alpme&ive the Designating Party’s
right to secure protection under this Ordardoch material. Upotimely correction of a
designation, the Receiving Party mosike reasonable efforts to asstimat the material is treate
in accordance with the gvisions of this Order.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1 Timing of Challenges. Any Party Non-Party may challenge a designation of

confidentiality at any time. Uass a prompt challenge to adignating Party’s confidentiality
designation is necessary to avoid foreseeahblastantial unfairness, unnecessary economic
burdens, or a significant disrupti or delay of the litigation, a Rgt does not waive its right to
challenge a confidentiality designation by electiog to mount a challenge promptly after the
original designation is disclosed.

6.2 Meet and Confer. The Challenging Pattgll initiate the dispute resolution proce

by providing written notice of eaatesignation it is challengingnd describing the basis for each
challenge. To avoid ambiguity as to whethehallenge has been madeeg written notice must
recite that the challenge to confidentiality isfgemade in accordance withis specific paragrapl
of the Protective Order. The parties shall attetmpésolve each challengegood faith and must
begin the process by conferridgectly (in voice to voice dialogu®ther forms of communicatior
are not sufficient) within 14 daysf the date of service of no@. In conferring, the Challenging
Party must explain the basis fts belief that the confidentialitgesignation was not proper and
must give the Designating Party an opportunityetaew the designated rtesial, to reconsider
the circumstances, and, if no change in designasi offered, to explain the basis for the chose
designation. A Challenging Party mpsoceed to the next stage of the challenge process only
has engaged in this meet ammhfer process first or establigsh#hat the Designating Party is
unwilling to participate irthe meet and confer press in a timely manner.

6.3 Judicial Intervention.

If the parties cannot meet in pers the parties shall first meshd confer to try to resolve

their disagreement3he meet and coef session must ba person or by telephone, and may not

5
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be conducted by letter, e-malil, fax. If disagreements remain, tparties shall file a joint letter

no later than five business daaféer the meet and confer sessionless otherwise directed by th

court.Lead trial counsel for both parties must sign the letterwhich shall include an attestation

that the parties met and conferragerson or by telephone regeugl all issues prior to filing the
letter. Going issue-by-issue, thenpletter shall describe eachresolved issue, summarize each
party’s position with appropriate legal authgriand provide each pa’s final proposed
compromise before movirtg the next issue. The joint letteinall not exceed ten pages without
leave of court. Parties are expected to plarafm cooperate in preparitige joint letter so that
each side has adequate time to address the arguinethes.rare instancedha joint letter is not
possible, each side may submit a letter n@xieed four pages, which shall include an
explanation of why a joint letter was not possifilee parties shall submit erexhibit to the letter
that only sets forth each disputed discovery esgjin full, followed immediately by the objectior
and/or responses thereto. No otimformation shall be included &ny such exhibit. No other
exhibits shall be submitted without prior appal by the court. The court will review the
submission(s) and determine wihet formal briefing or procekngs are necessary. Discovery
letter briefs must be e-filed uadthe Civil Events category of Motions and Related Filings >
Motions - General > "Discovery Letter Brief". ine event that a discovery hearing is ordered,
counsel will appeain person.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1  Basic Principles. A Receiving Party may Bsetected Material #t is disclosed or

produced by another Party or by a Non-Partgannection with thigase only for prosecuting,
defending, or attempting to settle this litigation. SBcbtected Material may be disclosed only
the categories of persons and under the conditlessribed in this Order. When the litigation ha
been terminated, a Receiving Party must complly the provisions of section 13 below (FINAL
DISPOSITION).

Protected Material must be stored and maiethioy a Receiving Party at a location and
a secure manner that ensures that access isditoithe persons authorized under this Order.

7.2 Disclosuref “CONFIDENTIAL” Information or Items.Unless otherwise ordered

6
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by the court or permitted in writing by the Desiting Party, a Receiving R may disclose any
information or item designed “CONFIDENTIAL” only to:

(a) the Receiving Party’s Outside CounseRecord in this action, as well as
employees of said Outside Counsel of Rddo whom it is reasonably necessary to
disclose the information for this litigatiand who have signedalfAcknowledgment and
Agreement to Be Bound” that &tached hereto as Exhibit A;

(b) the officers, direars, and employees (including House Counsel) of the
Receiving Party to whom disclosure is reasonably necessary for this litigation and wh
have signed the “Acknowledgment agreement to B&8ound” (Exhibit A);

(c) Experts (as defined in this Order) of the Receiving Party to whom disclosu
reasonably necessary for this litigation avitb have signed th#&cknowledgment and
Agreement to Be 8und” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and their staff, professil jury or trial consultants, mock juror
and Professional Vendors to whalisclosure is reasonably necessary for this litigation
who have signed the “Acknowledgmentdaigreement to Be Bound” (Exhibit A);

() during their depositions, witnesses in the action to whom disclosure is
reasonably necessary and who have signeAbknowledgment and Agreement to Be
Bound” (Exhibit A), unless otherwise agreedthg Designating Party or ordered by the
court. Pages of transcribedpisition testimony or exhibit® depositions that reveal
Protected Material must be separately booythe court reporter and may not be disclog
to anyone except as permitted undés Stipulated Protective Order.

(g) the author or recipi¢f a document containing the information or a custodi
or other person who otherwise possed or knew the information.

PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN
OTHER LITIGATION

If a Party is served with aibpoena or a court order issuadther litigation that compels

disclosure of any information a@ems designated in this actias “CONFIDENTIAL,” that Party

7
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must:

(a) promptly notify in writinghe Designating Party. Suchtifization shall include a copy
of the subpoena or court order;

(b) promptly notify in writingthe party who caused the subpoenarder to issue in the
other litigation that some or all tiie material covered by the sulepa or order is subject to this
Protective Order. Such notificatishall include a copy of thigiBulated Protective Order; and

(c) cooperate with respeitt all reasonable procedures sought to be pursued by the
Designating Party whose Protettéaterial may be affected.

If the Designating Party timely seeks a protextivder, the Party served with the subposd
or court order shall not produeay information designated this action as “CONFIDENTIAL”
before a determination by thewrt from which the subpoena oer issued, unless the Party hg
obtained the Designating Party’s permission. Diesignating Party sHdear the burden and
expense of seeking protection in that countotonfidential material — and nothing in these
provisions should be construed as authorizingnmouraging a Receiving Rain this action to
disobey a lawful directie from another court.

9. A NON-PARTY'S PROTECTED MATERIAL SOUGHT TO BE PRODUCED IN

THIS LITIGATION

(a) The terms of this Order are applicaiolenformation producetly a Non-Party in this
action and designated as “CONFIDENTIAL.” Suadformation produced by Non-Parties in
connection with this litigation is protected bytremedies and relief provided by this Order.
Nothing in these provisions should be comstl as prohibiting a Non-Party from seeking
additional protections.

(b) In the event that a Party is requirkby,a valid discovery gpest, to produce a Non-
Party’s confidential information in its possessiamd éhe Party is subject to an agreement with
Non-Party not to produce the Ndrarty’s confidential inforntaon, then the Party shall:

(1) promptly notify in writing the Requesg Party and the Non-Rg that some or
all of the information requestesl subject to a confidentialiggreement with a Non-Party

(2) promptly provide the Non-Party withcopy of the Stipulated Protective Orde
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in this litigation, the relevant discovery reqt{ey and a reasonaldpecific description of
the information requested; and
(3) make the information requested #adalie for inspection by the Non-Party.

(c) If the Non-Party fails to object or seekratective order from thisourt within 14 days
of receiving the notice and accompanying infation, the Receiving Py may produce the Non-
Party’s confidential information responsive to thecovery request. If the Non-Party timely see
a protective order, the Receiving Party shall produce any information in its possession or
control that is subject to the confidentiality egment with the Non-Parbefore a determination
by the court. Absent a courtdar to the contrarythe Non-Party shall bear the burden and
expense of seeking protection in tb@urt of its Protected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns that, by inadveceor otherwise, it has disclosed Protected
Material to any person or in arircumstance not authorized wrdhis Stipulated Protective
Order, the Receiving Party mustmediately (a) notify in writig the Designating Party of the
unauthorized disclosures, (b) use its best effortstteeve all unauthorizecbpies of the Protecte
Material, (c) inform the person or persons tcowhunauthorized disclosigevere made of all the
terms of this Order, and (d) request such peosgrersons to execute the “Acknowledgment an
Agreement to Be Bound” that adtached hereto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE

PROTECTED MATERIAL

When a Producing Party gives notice tecRiving Parties that certain inadvertently
produced material is subject to a claim of page or other protection, the obligations of the
Receiving Parties are those set forth in Fddeude of Civil Procedure 26(b)(5)(B). This
provision is not intended to modify whatever pgdare may be establishedan e-discovery orde
that provides for production without prior privilegeview. Pursuant to Eeral Rule of Evidence
502(d) and (e), insofar as therji@s reach an agreement oe #ffect of disclosure of a
communication or information coked by the attorney-client privige or work product protection

the parties may incorpate their agreement in the stip@dtprotective order submitted to the
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court.
12. MISCELLANEOUS
12.1 Right to Further Relief. Nothing in tirder abridges the riglf any person to

seek its modification bthe court in the future.

12.2 Right to Assert Other Objections. Bypstating to the entry of this Protective Ord

no Party waives any right it otherwise would/édo object to disclosing or producing any
information or item on any ground not addressettig Stipulated Protective Order. Similarly, n
Party waives any right to object on any ground ®iasevidence of any dhe material covered
by this Protective Order.

12.3 Filing Protected Material. Without writtgermission from the Designating Party

a court order secured after appropriate notice totaltested persons, a Party may not file in thg
public record in this action any Protected MatkrA Party that seeks fde under seal any
Protected Material must comply with Civil tal Rule 79-5 and General Order 62. Protected
Material may only be filed undeeal pursuant to a court ordmrthorizing the sealing of the
specific Protected Material atsue. Pursuant to Civil LocRlule 79-5 and Geeral Order 62, a
sealing order will issue only upon a request estaipigsthat the Protected Material at issue is
privileged, protectable as a teadecret, or otherwise entitledgootection under the law. If a
Receiving Party's request to file Protected Matenmaler seal pursuant to Civil Local Rule 79-5
and General Order 62 is denied by the court, therReceiving Party may file the information ir
the public record pursuant to Civil Local Rule @) unless otherwisestructed by the court.
13. FINAL DISPOSITION

Within 60 days after the final disposition ofdfaction, as defined iparagraph 4, each
Receiving Party must return all Protected Matdnahe Producing Party or destroy such mater
As used in this subdivision, “all Protected Maaé¢rincludes all copiesabstracts, compilations,
summaries, and any othfrmat reproducing or capturing any/the Protected Material. Whethe
the Protected Material is returned or destroyed, the ReceivingrRast submit a written
certification to the Producing Party (and, if nad #ame person or entity, to the Designating P3

by the 60 day deadline that (1) identifies (btegary, where appropriate) all the Protected
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Material that was returned or destroyed andffizjas that the Receiving Party has not retained

any copies, abstracts, compitens, summaries or any othertwat reproducing or capturing any

of the Protected Material. Notwithstanding thisyasion, Counsel are entitled to retain an archiyval

copy of all pleadings, motion papers, trial, depias, and hearing transqts, legal memoranda,
correspondence, deposition and trial exhilaigert reports, attorney work product, and

consultant and expert work product, even dlsmaterials contain Pretted Material. Any such

archival copies that contain or constitute Protkdfaterial remain subjetd this Protective Ordef

as set forth in Section 4 (DURATION).

IT 1S SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated:August8, 2013 DAVIS, COWELL & BOWE, LLP

| attest that concurrence in the filing of
this document has been obtained from
each of the other signatories indicated
byald.

By: _/s/ Sarah Grossman-Swenson
Srah Grossman-Swenson

John J. Davis, Jr.

Attorneys for Plaintiffs

Dated: August 8, 2013 SWEENEY, MASON, WILSON &
BOSOMWORTH

By:__ /s/ Roger M. Mason
RogeM. Mason,SBN 107486
Kristen E. Green, SBN 217921
983 University Avenue, Suite 104C
Los Gatos, CA 95032

Tel: 408-356-3000

Fax: 408-354-8839

Attorneys for Defendant South Bay
Construction, Inc.
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Dated: August 8, 2013

Dated: August 8, 2013

Dated: August 8, 2013

1
1

12

MILLER, MORTON, CAILLAT &
NEVIS, LLP

By: _ /s/ Daniel J. Nevis
Daniell. Nevis,SBN 227829
William K. Hurley, SBN 116625
25 Metro Drive, 7th Floor

San Jose, CA 95110

Tel: 408-292-1765

Fax: 408-436-8272

Attorneys for Defendant San Jose
Construction Co., Inc.

KORNFIELD, NYBERG, BENDES &
KUHNER, P.C.

By: _ /s/ Chris D. Kuhner

ChrisD. Kuhner,SBN 173291

1970 Broadway, Suite 225
Oakland, CA 94612

Tel: 510-763-1000

Fax: 510-273-8669

Attorneys for Defendant Doug Pavone

GAGEN, McCOY, McMAHON,
KOSS, MARKOWITZ & RAINES

By: _ /s/ Richard C. Raines
RichardC. Raines, SBN 62460
Gregory L. McCoy, SBN 63399
279 Front Street, P.O. Box 218
Danville, CA 94526

Tel: 925-837-0585

Fax: 925-838-5985

Attorneys for Defendant Homesite, Inc.
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED: AUgUSt 14, 2013

D

The Honorable Donna M. Ryu
United States Magistrate Judge

13
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], desnle under penalty of perjury that | have read in its entirety and
understand the Stipulated Protecteler that was issued by the UxlitStates District Court for the

Northern District of California on [date] ip tase of Trustees tife Northern California

Tile Industry Pension Trust Fund, et al. v. Peachitk & Marble, et al., Case No. CV 11-3859 DMR.

| agree to comply with and tee bound by all the terms of tiiipulated Protective Order ang
understand and acknowledge that failure to so cogijd expose me to saimmns and punishment if
the nature of contempt. | solemnly promise thailllnot disclose in any manner any information or
item that is subject to this Stipulated Protecreer to any person or &y except in strict
compliance with the provisions of this Order.

| further agree to submit to the jurisdiction oétbinited States Distric@ourt for the Northern
District of California for the purpose of enforcing the terms of thisulaied Protective Order, even

such enforcement proceedings ocafier termination of this action.

| hereby appoint [print or type full name] of

[print or type full adaindstelephone number] as

my California agent for service of process in comioacwith this action oray proceedings related to

enforcement of this Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:
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