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DAVIS, COWELL & BOWE, LLP 
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      jjdavis@dcbsf.com  
SARAH GROSSMAN-SWENSON, SBN 259792 
     sgs@dcbsf.com  
ELIZABETH Q. HINCKLE, SBN 273553 
     eqh@dcbsf.com  
595 Market Street, Suite 1400 
San Francisco, CA 94105 
Tel.:  (415) 597-7200 
Fax:  (415) 597-7201 
 
Attorneys for Plaintiffs 
 
[Additional Counsel Listed 
on Signature Page] 

 
UNITED STATES DISTRICT COURT 

 
NORTHERN DISTRICT OF CALIFORNIA 

 
 

TRUSTEES of the NORTHERN CALIFORNIA 
TILE INDUSTRY PENSION TRUST FUND, et 
al.,   
 
 Plaintiffs,  
 
  v. 
 
PEACOCK TILE AND MARBLE, INC., et al., 
 
 Defendants.  
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
)
)
) 
) 
)
)
)
)
) 
/ 

Case No. 11-CV-3859 DMR  
 

STIPULATION re: SETTLEMENT 
and DISMISSAL of DEFENDANTS 
SAN JOSE CONSTRUCTION CO., 

INC.; HOMESITE SERVICES, INC.; 
and S.B.C.C., INC. 

and 
[proposed] ORDER 

[Fed. R. Civ. P. 41(a)(1)(A)(ii)] 
 
Judge:        Magistrate Judge Donna Ryu 
 
Location:   Courtroom No. 4, 3rd Floor 
                   Oakland Courthouse 
                   1301 Clay Street 
                   Oakland, CA 94612 
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STIPULATION 

Plaintiffs Trustees of the Northern California Tile Industry Pension Trust Fund; Trustees of 

the Northern California Tile Industry Health and Welfare Trust Fund; Trustees of the Northern 

California Tile Industry Apprenticeship and Training Trust Fund; Trustees of the Northern 

California Tile Industry Vacation and Holiday Trust Fund; and Trustees of the Northern California 

Tile Industry Labor Management Cooperation Trust Fund (“Plaintiffs”) have reached separate 

settlement agreements with Defendants San Jose Construction Co., Inc. (“SJCC”), Homesite 

Services, Inc. (“Homesite”), and S.B.C.C., Inc. d/b/a South Bay Construction Inc. (“South Bay 

Construction” or “SBCC”), respectively.  Plaintiffs, SJCC, Homesite, SBCC and Doug Pavone 

(collectively, “Parties”), by and through their attorneys, hereby stipulate as follows:  

Stipulation re: settlement and dismissal of Defendant SJCC: 

1. Plaintiffs have alleged in this Action that Defendant SJCC aided and abetted  

Defendants Doug Pavone, Christyne Pavone, Pavone Tile & Marble Co., Inc., and Peacock Tile & 

Marble, Inc., in evading Pavone Tile’s obligations to make fringe-benefit contributions to 

Plaintiffs under Pavone Tile’s collective bargaining agreements with Bricklayers and Allied Crafts 

Local Union No. 3.  Plaintiffs have alleged that Peacock Tile is the labor-law alter-ego of Pavone 

Tile.  Plaintiffs seek damages and injunctive relief.   

2. Plaintiffs and Defendant SJCC have reached a Settlement Agreement, Exhibit 1  

hereto, the terms of which are incorporated herein by this reference.  

3. Plaintiffs and Defendant SJCC hereby stipulate to the Settlement Agreement and  

request that the Court enter the Settlement Agreement’s terms as an Order of the Court.  

4. Pursuant to the Agreement, Plaintiffs and Defendant SJCC stipulate that:  

a. Defendant SJCC will pay Plaintiffs $235,000.00 (TWO HUNDRED THIRTY-

FIVE THOUSAND DOLLARS AND NO CENTS) in a series of four payments: 

i. $100,000 on or before June 1, 2014, or within 10 days of the execution of 

the Agreement, whichever is later; 

ii.  $50,000 by August 15, 2014; 

iii.  $50,000 by November 1, 2014; and 
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iv. $35,000 by January 15, 2015. 

b. Upon Defendant SJCC’s payment of the amount provided for in Paragraph  

4.a.i. above, Plaintiffs will so inform the Court and Plaintiffs’ claims alleged in the Amended 

Complaint against Defendant SJCC will be dismissed without prejudice.  Upon payment of all 

amounts provided-for in Paragraph 4.a, Plaintiffs will so inform the Court and Plaintiffs’ claims 

alleged in the Amended Complaint against Defendant SJCC will thereupon be dismissed with 

prejudice. 

c. With respect to California state law claims asserted in the Amended Complaint,  

the Parties agree that this is a good faith settlement within the meaning of California Code of Civil 

Procedure § 877.  

d. Plaintiffs and Defendant SJCC agree that the Settlement Agreement represents a  

compromise for purposes of settling disputed claims, and is not an admission of wrongdoing, fault, 

liability, or damages by, on behalf of, or with respect to any Party.  

e.  The Court will retain jurisdiction to enforce the terms of the Settlement  

Agreement.  If Defendant SJCC does not deliver the above-described checks by the dates above 

(or within such additional time as Plaintiffs may grant in their sole discretion), or if any check is 

not paid by the bank on which it is drawn, then Plaintiffs may, at their sole option, either enforce 

the Agreement through further proceedings in this action or declare the Settlement Agreement to 

be null and void.  If Plaintiffs declare the Settlement Agreement to be null and void, they will be 

entitled to pursue the claims asserted against Defendant SJCC in the Amended Complaint without 

limitation.  Any litigation for the purposes described in this Paragraph will be governed by Section 

502(g)(2) of ERISA, 29 U.S.C. § 1132(g)(2). 

 5. The Court shall retain jurisdiction to enforce the Settlement Agreement.  

Stipulation re: settlement and dismissal of Defendant Homesite: 

1. Plaintiffs have alleged in this Action that Defendant Homesite aided and abetted  

Defendants Doug Pavone, Christyne Pavone, Pavone Tile & Marble Co., Inc., and Peacock Tile & 

Marble, Inc., in evading Pavone Tile’s obligations to make fringe-benefit contributions to 

Plaintiffs under Pavone Tile’s collective bargaining agreements with Bricklayers and Allied Crafts 
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Local Union No. 3.  Plaintiffs have alleged that Peacock Tile is the labor-law alter-ego of Pavone 

Tile.  Plaintiffs seek damages and injunctive relief.   

2. Plaintiffs and Defendant Homesite have reached a Settlement Agreement, Exhibit 2  

hereto, the terms of which are incorporated herein by this reference. 

 3. Upon Defendant Homesite’s payment of $107,000 into the trust account of 

Plaintiffs’ attorneys, this action will be dismissed as to Defendant Homesite with prejudice. 

Stipulation re: settlement and dismissal of Defendant SBCC: 

1. Plaintiffs have alleged in this Action that Defendant SBCC aided and abetted  

Defendants Doug Pavone, Christyne Pavone, Pavone Tile & Marble Co., Inc., and Peacock Tile & 

Marble, Inc., in evading Pavone Tile’s obligations to make fringe-benefit contributions to 

Plaintiffs under Pavone Tile’s collective bargaining agreements with Bricklayers and Allied Crafts 

Local Union No. 3.  Plaintiffs have alleged that Peacock Tile is the labor-law alter-ego of Pavone 

Tile.  Plaintiffs seek damages and injunctive relief.   

2. Plaintiffs and Defendant SBCC have reached a Settlement Agreement, Exhibit 3  

hereto, the terms of which are incorporated herein by this reference.  

3. Plaintiffs and Defendant SBCC hereby stipulate to the Settlement Agreement and  

request that the Court enter the Settlement Agreement’s terms as an Order of the Court.  

4. Pursuant to the Agreement, Plaintiffs and Defendant SBCC stipulate that:  

a. Defendant SBCC will pay Plaintiffs $250,000.00 (TWO HUNDRED FIFTY 

THOUSAND DOLLARS AND NO CENTS) in a series of four payments: 

i. $100,000 within 10 days of the execution of the Agreement; 

ii.  $50,000 by June 15, 2014; 

iii.  $50,000 by September 15, 2014; and 

iv. $50,000 by December 15, 2014. 

b. Upon Defendant SBCC’s payment of the amount provided-for in Paragraph  

4.a.i. above, Plaintiffs will so inform the Court and Plaintiffs’ claims alleged in the Amended 

Complaint against Defendant SBCC will be dismissed without prejudice.  Upon payment of all 

amounts provided-for in Paragraph 4.a, Plaintiffs will so inform the court and Plaintiffs’ claims 
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alleged in the Amended Complaint against Defendant SBCC will thereupon be dismissed with 

prejudice. 

c. With respect to California state law claims asserted in the Amended Complaint,  

the Parties agree that this is a good faith settlement within the meaning of California Code of Civil 

Procedure § 877.  

d. Plaintiffs and Defendant SBCC agree that the Settlement Agreement represents  

a compromise for purposes of settling disputed claims, and is not an admission of wrongdoing, 

fault, liability, or damages by, on behalf of, any Party.  

e. The Court will retain jurisdiction to enforce the terms of the Settlement  

Agreement.  If Defendant SBCC does not deliver the above-described checks by the dates above 

(or within such additional time as Plaintiffs may grant in their sole discretion), or if any check is 

not paid by the bank on which it is drawn, then Plaintiffs may, at their sole option, either enforce 

the Agreement through further proceedings in this action or declare the Settlement Agreement to 

be null and void.  If Plaintiffs declare the Settlement Agreement to be null and void, they will be 

entitled to pursue the claims asserted against Defendant SBCC in the Amended Complaint without 

limitation.  Any litigation for the purposes described in this Paragraph will be governed by Section 

502(g)(2) of ERISA, 29 U.S.C. § 1132(g)(2). 

 5. The Court shall retain jurisdiction to enforce the Settlement Agreement.  

Stipulation of Defendant Doug Pavone  

Defendant Doug Pavone stipulates that Plaintiffs’ claims against Defendants SJCC, 

Homesite and SBCC be dismissed on the bases set forth above, and Pavone agrees that each of the 

settlements described above is a good faith settlement within the meaning of California Code of  

/ / / / 

/ / / / 

/ / / / 

/ / / 

/ / 

/ 
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Civil Procedure § 877 and extinguishes any claim(s) Pavone may have or might assert against the 

settling defendants. 

IT IS SO STIPULATED. 

Dated:  May 12, 2014     DAVIS, COWELL & BOWE, LLP 
 I attest that concurrence in the filing of 
this document has been given by each of 
the other signatories indicated by a /s/. 

         
By:  /s/ John J. Davis, Jr.               

        John J. Davis, Jr.    
Sarah Grossman-Swenson 
Attorneys for Plaintiffs 

     

Dated:  May 12, 2014 MILLER, MORTON, CAILLAT & 
NEVIS, LLP 

By:  /s/ Daniel J. Nevis                 
William K. Hurley 

 Daniel J. Nevis 
Attorneys for Defendant San Jose 
Construction Co., Inc. 

 

Dated:  May 9, 2014 GAGAN, McCOY, McMAHON, 
KOSS, MARKOWITZ & RAINES 

By:  /s/ Richard Raines         

Richard Raines 

Attorneys for Defendant Homesite 
Services, Inc. 

 

Dated:  May 12, 2014 SWEENEY, MASON, WILSON & 
BOSOMWORTH 
  
By:  /s/ Roger M. Mason   

        Roger M. Mason 
Kristen E. Green  
Attorneys for Defendant S.B.C.C., Inc., 
d/b/a South Bay Construction, Inc.  

 
/ / 
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Dated:  May 12, 2014 KORNFIELD, NYBERG, BENDES & 

KUHNER, P.C. 
 
 By:  /s/ Chris D. Kuhner   
 Chris D. Kuhner 
 Attorneys for Defendant Doug Pavone 
 
 

ORDER 

The foregoing stipulation is approved.  Accordingly, 

IT IS SO ORDERED. 
 

Dated:__



 
 
 
 
 
 

EXHIBIT 1 
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SETTLEMENTAGREEMENT

I. PURPOSE

This SettlementAgreementis enteredinto by and amongthe following parties:

Plaintiffs: Trusteesof the NorthernCaliforniaTile IndustryPensionTrustFund;Trustees
of the NorthernCaliforniaTile IndustryHealthandWelfareTrustFund;Trusteesof the Northern
CaliforniaTile IndustryApprenticeshipandTrainingTrust Fund;Trusteesof the Northern
CaliforniaTile IndustryVacationandHoliday TrustFund; andTrusteesof the Northern
CaliforniaTile IndustryLaborManagementCooperationTrustFund(‘Plaintiffs” or “Trustees”),

Defendant: SanJoseConstructionCo., Inc. (“Defendant”or “51CC”).

The partieshaveenteredinto this SettlementAgreementto compromiseandsettleall of
their differencesandclaims as describedherein. This SettlementAgreementfully resolvesand
settlesall claims Plaintiffs assertagainstDefendant51CCin the actionentitledTrusteesof the
NorthernC’al. Tile IndustryPensionTrust fundet at. v. PeacockTile & Mathte, Inc., CaseNo.
1 l-cv-03$59-DMR,pendingin the UnitedStatesDistrict Court for the NorthernDistrict of
California, the HonorableMagistrateJudgeDonnaM. Ryu presiding(the “Lawsuit”). This
Agreementdoesnot settleor resolveany of the Trustees’claimsagainstany otherparty or
Defendantor any otherpersonor entity that maybe liable for the harmallegedin the Lawsuit’s
complaint,exceptingDefendantSJCC.

This SettlementAgreementreflects the written agreementandsettlementtermsto which
Plaintiffs andDefendantSJCCagreedat the March4, 2014,mediationwith MediatorJosephR.
Grodin, andsubsequentdiscussionsbetweencounselfor Plaintiffs andDefendantSJCC.

IL DEFINITIONS

A. Agreement. The “Agreement”refersto this SettlementAgreement.

B. Plaintiffs. “Plaintiffs” refersto Trusteesof the NorthernCaliforniaTile
IndustryPensionTrust fund; Trusteesof the NorthernCalifornia
Tile IndustryHealthandWelfareTrust fund; Trusteesof the
NorthernCaliforniaTile IndustryApprenticeshipandTraining
TrustFund;Trusteesof the NorthernCaliforniaTile Industry
VacationandHoliday Trust Fund;andTrusteesof the Northern
CaliforniaTile IndustryLaborManagementCooperationTrust
fund.

C. Defendant. Defendantrefersto $JCC,alsoknown as SanJoseConstruction
Co., Inc.

Trusteesofthe Nor. Cat, Tile IndustryTrust Fundsu. PeacockTile & Marble, Inc. SJCCSettlementAgreemenr
CaseNo. I l-cv-03859-DMR Page 1 of?
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D. OtherDefendants. “Other Defendants”refers to Defendant
S.B.C.C.,Inc,, DefendantHomesiteServicesInc.,
DefendantDoug Pavone,andDefendantPavoneTile &
Marble Co. Inc.

E, TheParties. “The Parties”refersto the partiesto this Agreement,namely,
Plaintiffs andDefendantSJCC.

F, Lawsuit. The “Lawsuit” refersto the actionentitled Trusteesof theNorthern
Cal. Tile IndustryPensionTrustFundet al. v. PeacockTile &
Marbte, Thc., CaseNo. 1 1-cv-03859-DMR,pendingin the United
StatesDistrict Court for the NorthernDistrict of California, the
HonorableMagistrateJudgeDonnaM. Ryu presiding.

IlL SETTLEMENT CONSIDERATION

In considerationof the mutual agreementsandpromisesof eachother,Plaintiffs and
Defendant53CC herebyagreeas follows;

A. MonetaryPayment.DefendantSJCCshall payPlaintiffs $235,000(TWO
RUNDRED THIRTY-EWE THOUSAND DOLLARS AND NO CENTS)by
deliveringa seriesof checks,by the datesspecifiedbelow, to Plaintiffs’ attorneys,
Davis,Cowell & Bowe,LLP. All of thebelow-describedchecksshall be made
payableto the “Davis, Cowell & Bowe Trust Account.”

1. On or beforeJune1, 2014or within 10 daysof the executionof
this Agreement,whicheveris later, DefendantSJCCshall deliver a
checkin the amountof $100,000(ONE HUNDRED THOUSAND
DOLLARS AND NO CENTS). This sumwill be held in the
Davis, Cowell & BoweTrust Accountpendingthe Court’s
approvalof the Parties’ Stipulationre SettlementandDismissalof
SJCC.

2. By August 15, 2014,DefendantSJCCshall deliver a checkin the
amountof $50,000(FIFTY THOUSAND DOLLARS AND NO
CENTS).

3. By November1, 2014,DefendantSJCCshall deliver a checkin
the amountof $50,000(FIfTY THOUSAND DOLLARS AND
NO CENTS).

4. By January15, 2015,DefendantSJCCshall delivera checkin the
amountof $35,000(THIRTY-fWE THOUSAND DOLLARS
AND NO CENTS)to Plaintiffs’ attorneys.Davis, Cowell & Bowe,
LLP.

Trusteesof the Nor. Cat. Tile industryTrust Fundsv. PeacockTile & Marble, Inc. SJCCSettlementAgreement
CaseNo. I I.cv-03859-DMR Page2 of 7
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B. Failureto Deliver Checks. If DefendantSJCCdoesnot deliver the above-
describedchecksby the datesabove(or within suchadditionaltime as
Plaintiffs may grantin their solediscretion),or if any checkis not paidby the
bankon which it is drawn, thenPlaintiffs will give noticeof default to $JCC’s
attorneysand81CCwilt havefive dayswithin which to curethe default.
Should83CCnot curethe defaultwithin five days,I laintiffs may, at their sole
option, eitherenforcethis Agreementthroughfurtherproceedingsin the
Lawsuitor declarethis Agreementto be null andvoid. If Plaintiffs declarethis
Agreementto be null andvoid, they will be entitledto pursuethe claimsasserted
againstDefendantSJCCin the Lawsuit without limitation. Any litigation for the
purposesdescribedin this Paragraphwill be governedby Section502(g)(2)of
ERISA, 29 U.S.C. § I 132(g)(2),

C. Allocation of moniespaid. The moniespaidby 81CCpursuantto this
Agreementwill be allocatedas follows:

FringeBenefit Contributions: 50.2% $117,970
LiquidatedDamages: 10.0% $23,500
Interest: 15.6% $36,660
Attorneys’ Fees: 23.2% $54,520
Auditors’ fees 1.0% $2,350

D. Dismissalas to SJCC.In considerationfor the settlementpaymentsprovidedfor
herein,uponDefendantSJCC’spaymentof the amountprovided-forin Paragraph
LILA. I. above,Plaintiffs’ claimsagainstDefendant$JCCwill be dismissed
without prejudice. Upon paymentof all amountsprovided-forin ParagraphlILA,
all of Plaintiffs’ claims againstDefendantSJCCallegedin this Action will be
dismissedwith prejudice.

E. No Admissions.The Partiesagreethat this Agreementrepresentsa
compromisefor the purposeof settlingdisputedclaims,andnothingcontained
hereinshall be construedas an admissionof wrongdoing,fault, liability, or
damagesby, on behalfof, or with respectto any Party.

IV. EXECUTION AND FILING OF STIPULATION & PROPOSEDORDER
INCORPORATINGSETTLEMENTAGREEMENT

A. Filing Stipulation& Order;Dismissalas to SJCC. With 15 daysafter (1)
executionof this Agreement,and(2) confirmationthat the $100,000check
referencedin paragraphffl.A. 1 hasbeenpaid by the bankon which it hasbeen
drawn,Plaintiffs and51CC will promptlyexecuteand file a StipulationandOrder
with the Court, incorporatingthe termsof this SettlementAgreement,stipulating

Trusteesoft/ic Noi cat. Tile IndustryTrust Fundsv. PeacockTile & Marble, Inc. $JCCSettlementAgreement
CaseNo, 1 l-cv-03559-DMR Page3 of 7
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to dismissalof the claimsassertedagainstSJCCin the AmendedComplaint
Plaintiffs’ claims as provided-forin ParagraphHI. C. above.

B. Court’s Retentionof Jurisdiction. Plaintiffs andSJCCagreeandstipulatethat
the Courtwill retainjurisdiction to enforcethis SettlementAgreementor for
furtherproceedingsasprovided-forin Paragraphffl.B. above.

C. Good FaithSettlement.With respectto Californiastatelaw claims assertedin
theAmendedComplaint,thePartiesagreethatthis is a good-faithsettlement
within the meaningof CaliforniaCodeof Civil Proceduresection877.

V. MUTUAL RELEASES

A. Plaintiffs’ Release.In considerationfor enteringinto this Agreementand upon
receivingthe paymentsprovided-forabovefrom Defendant51CC,Plaintiffs, for
themselvesandtheir co-trustees,successors,agents,attorneys,and
representatives,agreeto releaseDefendant53CC and its officers, agents,
attorneysand representativesfrom any and all claimsand liability arising from the
actsandeventsdescribedin the AmendedComplaint.

B. Defendant’sRelease.In considerationfor enteringthis Agreementandobtaining
the abovereleaseandotherconsideration,DefendantSJCCand their officers,
directors,-agents,attorneys,and representativesagreeto releasePlaintiffs and
their heirs,agents,attorneys,officers andrepresentativesfrom any andall claims
andliability basedon eventsoccurringup to the point of signingthis Agreement.

C. OtherDefendants.This settlementdoesnot in any way limit Plaintiffs’ rights to
proceedagainstthe OtherDefendants,or other individualsor entitiesthatmaybe
responsiblefor the harmdescribedin the complaint,exceptingDefendant53CC,
nor doesit in any way limit the Plaintiffs’ tights to usethe evidencepreviously
obtainedin discoveryin this action.

D. California Civil Code§ 1542Waiver. The Partiesacknowledgeand agreethat
the mutual generalreleasescontainedin SectionV.A andB, aboveapply to all
claims for damages,losses,restitution,or injunction, whetherknown or unknown,
which Plaintiffs may haveagainstDefendantS3CCor which DefendantSJCC
may haveagainstPlaintiffs arisingfrom the actsandeventsdescribedin the
AmendedComplaint. Plaintiffs andDefendantSJCCherebywaive applicationof
Cal. Civil Code§ 1542,which providesthat:

A GENERAL RELEASEDOESNOT EXTEND TO CLAIMS WHICH
THE CREDITORDOESNOT KNOW OR SUSPECTTO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,

Trusteesof the Noi Cat. Tile industryTrust Fundsv. PeacockTile & Marble, inc. SJCCSett1mentAgreement
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WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERJALLY
AFFECTEDHIS OR HER SETTLEMENTWITH THE DEBTOR.

VI. CONFIDENTIALITY AND PRIVILEGE.WAIVERS

A. MediationConfidentiality/Privilege,In accordwith the Confidentiality
AgreementthePartiessignedat mediation,the Partiesagreeto waive any
mediationconfidentialityor privilege, including FederalRule of Evidence408, to
the extentnecessaryfor enforcingthe termsof this SettlementAgreement.

B. Admissibility of SettlementAgreement.This SettlementAgreementshall be
admissiblein a court of law or otherproceeding.

VII. MISCELLANEOUSPROVISIONS

A. Warrantyof Authority. EachPartywho executesthis Agreementwarrantsthat
he or shehasthe authorityto bind the personor entity on whosebehalfhe or she
signsandthat he or sheis authorizedto sign on behalfof theprincipal.

B. Right to ConsultAttorney. EachPartyacknowledgesthateachof themhasread
this Agreementandhashad the opportunityto consultwith attorneysas to the
meaningand legaleffectof the Agreement.

C. Voluntary Executionof Agreement.The PartiesacknowLedge,agreeand
understandthat eachof themexecutesthis Agreementvoluntarily andwithout any
duressor undueinfluenceon the partof, or on behalfof, anypersonor entity; and
thatno promise,inducementor agreementnot expressedhereinhasbeenmadeto
the others.

D. Acts in Furtheranceof this Agreement.The Partiesagreeto execute,deliver
and,whereappropriate,file any andall documentsrequiredto carryout this
Agreement.

E. Mutual Drafting. This Agreementis the productof negotiationsandpreparation
by andamongthePartiesand their respectivecounsel. The Partiesagreethat this
Agreementshall not be deemedpreparedor draftedby onePartyor another,or by
oneParty’sor anothersattorneys.The languageof this Agreementshall be
construedaccordingto its fair meaning,and not strictly for or againstany of the
Parties. The Partiesexpresslywaive theprovisionsof Cat. Civ. Code§ 1654.

F. AppLicableLaw. This Agreementshall be construedandenforcedin accordance
with the laws of the United Statesand, whereapplicable,California law,

Trusteesof the Nor, eat. Tile industry Trust Fundsv, PeacockTile & Marble, Inc. SJCCSettlementAgreement
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G. CostsandFees.Plaintiffs andDefendantSJCCshafl eachbeartheir own costs
andattorneys’ feesarisingfrom or relatedto the Action, exceptasallocatedin
ParagraphLLLC. aboveandexceptin the caseof breachby 33CC. This
Agteementdoesnot releaseanyoneother thanthe PartIesto this Agreementfrom
liability far Plaintiffs’ costsor attorneys’fees

H Executionin Counterparts;FacsimileSignatures.This Agreementmaybe
executedin oneor moreduplicatecounterparts,all of which takentogethershall
constitutethecompleteAgreement.A faxedsignatureshall havethe sameforce
andeffectas an original signature.

FORPLAINTIFFS:

Dated: May /
,

2014 Trusteesof the NorthernCaliforniaTile
IndustryFe at at Fund

By:
Tommy . Conner,Trustee
On b a] of all theFund’sTrustees

By:
David Jacksonk,Tmst91e
On behalfof all th-F6und’sTrustees.

Dated: May

_______,

2014 Trusteesof theNorthernCaliforniaTile

::“

Hea1fareTrustFund

Tommy A. Conner,Trustee

By

Ofl%f all theFund’sTrustees

DaVid Jackso , Trust e
On behalfof the und’sTrustees

Dated: May Y’,20 14 Trusteesof the N eraCaliforniaTile

::115t
App<ce andTrainingTrustFund

Tommy A Conner,Trustee

By

On f al the fund’ Trustees

David ackso Trust e
On behalfof h und’sTrustees

Trusteesof the Nor, Cal. Tite lndust,yTrust Fundsi’. PeacockTile & Marble, hic, SJCCSetUemeritAgreement
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Dated: May

_____,

2014

Dated: May

_____,

2014

Dated: May I
, 2014

FOR rg13’ENDANT;

Dated: May 2
, 2014

Dated: May

______

2014

Trusteesof the NorthernCaliforniaTile
IndustryVaeat’ andHoliday TrustFund

By:
T&iS’ Conner,Trustee
On b f F the Fund’sTrustees

David acks n, Tm tee
On behalfof Fund’sTrustees

Trusteesof theNorthernCaliforniaTile
IndustryLabmentCooperationTrustFund

Tommy . Conner,Trustee
On be al of 1 theFund’sTrustees

By:
David ackso

, Trus e
On behalfof al und’s Trustees

DAVIS, COWELL & BOWE, LLP

By:
John3/Davis,Jr/
Attonesfor PltzindffTrustee

Tntsreesof the Nor, C’at. Tite l;idusrry Trust Ftuids v. PeacockTile & Marble, Inc. SJCCSettlementAgreementCneNo. I t-cv-03859-DMR Page7 of 7
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SETTLEMENTAGREEMENT

I. PURPOSE

This SettlementAgreementis enteredinto by andamongthe following parties:

Plaintiffs: Trusteesof the NorthernCaliforniaTile IndustryPensionTrustFund; Trustees
of the NorthernCaliforniaTile IndustryHealthandWelfareTrust Fund;Trusteesof the Northern
CaliforniaTile IndustryApprenticeshipandTrainingTrust fund; Trusteesof the Northern
CaliforniaTile IndustryVacationandHolidayTrustFund; andTrusteesof theNorthern
CaliforniaTile IndustryLaborManagementCooperationTrustFund (“Plaintiffs” or “Trustees”).

Defendant: HomesiteServices,Inc. (“Defendant”or “Homesite”).

Thepartieshaveenteredinto this SettlementAgreementto compromiseandsettleall of
their differencesandclaimsas describedherein. This SettlementAgreementfully resolvesand
settlesall claimsPlaintiffs assertedor couldhaveassertedagainstDefendantHomesitein the
actionentitledTrusteesof theNorthernC’at. Tile IndustryPensionTrustFundet at. v. Peacock
Tile & Marble, Inc., CaseNo. 1 l-cv-03859-DMR,pendingin theUnited StatesDistrict Court for
the NorthernDistrict of California, the HonorableMagistrateJudgeDonnaM. Ryu presiding
(the “Lawsuit”). This Agreementdoesnot settleor resolveany of theTrustees’claimsagainst
any otherpartyor Defendantor anyotherpersonor entity thatmaybe liable for the harmalleged
in the Lawsuit’scomplaint,exceptingDefendantHomesite.

II. DEHMTIONS

A. Agreement. The “Agreement”refersto this SettlementAgreement.

3. Plaintiffs. “Plaintiffs” refersto Trusteesof theNorthernCaliforniaTile
IndustryPensionTrust Fund;Trusteesof the NorthernCalifornia
Tile IndustryHealthandWelfareTrust Fund;Trusteesof the
NorthernCaliforniaTile IndustryApprenticeshipandTraining
TrustFund; Trusteesof the NorthernCaliforniaTile Industry
VacationandHoliday TrustFund; andTrusteesof the Northern
CaliforniaTile IndustryLaborManagementCooperationTrust
Fund.

C. Defendant. Defendantrefersto HomesiteServices,Inc.

D. OtherDefendants. “Other Defendants”refersto Defendant

Trusteesof the Nor. Cal. Tile IndustryTrust fundsv.
PeacockTile & jWarble, Inc. HomesiteSettlementAgreement
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SanJoseConstructionCo. Inc., DefendantS.B.C.C.Inc.,
DefendantDougPavone,andDefendantPavoneTile &
Marble Co. Inc.

E. TheParties. “The Parties”refersto thepartiesto this Agreement,namely,
Plaintiffs andDefendantHomesite.

F. Lawsuit. The “Lawsuit” refersto the actionentitledTrusteesof theNorthern
C’at. Tile IndustryPensionTrustFundet at. v. PeacockTile &
Marble, Inc., CaseNo. 1 1-cv-03859-DMR,pendingin the United
StatesDistrict Court for the NorthernDistrict of California, the
HonorableMagistrateJudgeDonnaM. Ryu presiding.

III. SETTLEMENTCONSIDERATION

In considerationof the mutualagreementsandpromisesof eachother,Plaintiffs and
DefendantHomesiteherebyagreeas follows:

A. MonetaryPayment.DefendantHomesiteshall payPlaintiffs $107,000(ONE
HUNDRED AND SEVENTHOUSAND DOLLARS AND NO CENTS)by wire
transferwithin seven(7) daysafterPlaintiffs provideDefendantHomesite’s
attorneyswith a copyof this Agreement,executedby Plaintiffs andtheir
attorneys.DefendantHomesitewill makethe wire transferto Plaintiffs’
attorneys’trust account,the “Davis, Cowell & Bowe Trust Account.” Plaintiffs’
attorneyswill providewire-transferinstructionsHomesite’sattorneysbeforethis
Agreementis executed.

B. Failureto Deliver Checks. If DefendantHomesitedoesnot makethe above-
describedwire-transferpaymentwithin the time provided-forabove(or within
suchadditionaltime asPlaintiffs may grantin their solediscretion),then
Plaintiffs may, at their soleoption,eitherenforcethis Agreementthrough
furtherproceedingsin the Lawsuitor declarethis Agreementto be null and
void, if Plaintiffs declarethis Agreementto be null andvoid, theywill be entitled
to pursuethe claimsassertedagainstDefendantHomesitein the Lawsuitwithout
limitation.

C. Dismissalasto Homesite.In considerationfor the settlementpaymentsprovided
for herein,within seven(7) daysafterconfirmationthat the $107,000check
referencedin paragraphffl.A hasbeenpaidby the bankon which it hasbeen
drawn,pursuantto F.R.C.P.41(a)(l)(ii), the Partieswill stipulateto a dismissal
with prejudiceagainstDefendantHomesite.The Partiesand their counselwill
cooperatefully andsign all appropriatedocumentsto effectuatesucha dismissal
with prejudice.

Trusteesof theNor. C’al. Tile IndustryTrustFundsv.
PeacockTile & Marble, Inc. HomesiteSettlementAgreement
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D. No Admissions.ThePartiesagreethat this Agreementrepresentsa
compromisefor the purposeof settlingdisputedclaims,andnothingcontained
hereinshallbe construedasan admissionof wrongdoing,fault, liability, or
damagesby, on behalfof, or with respectto any Party.

IV. GOOD FAITH SETTLEMENT

A. GoodFaithSettlement.With respectto California statelaw claimsassertedin
the AmendedComplaint,thePartiesagree thatthis is a good-faithsettlement
within the meaningof CaliforniaCodeof Civil Procedure§ $77.

V. MUTUAL RELEASES

A. Plaintiffs’ Release.In considerationfor enteringinto this Agreementand upon
receivingthepaymentsprovided-forabovefrom DefendantHomesite,Plaintiffs,
for themselvesandtheir co-trustees,successors,agents,attorneys,and
representatives,agreeto releaseDefendantHomesiteand its officers, agents,
attorneysandrepresentativesfrom any andall claimsandliability arisingout of
or relatedto the actsandeventsdescribedin the AmendedComplaint.

B. Defendant’sRelease.In considerationfor enteringthis Agreementandobtaining
the abovereleaseandotherconsideration,DefendantHomesiteandtheir officers,
directors,-agents,attorneys,andrepresentativesagreeto releasePlaintiffs and
their heirs,agents,attorneys,officers andrepresentativesfrom any andall claims
and liability basedon eventsoccurringup to the point of signingthis Agreement.

C. OtherDefendants.This settlementdoesnot in any way limit Plaintiffs’ rights to
proceedagainstthe Other Defendants,or otherindividualsor entitiesthat may be
responsiblefor the harmdescribedin the complaint,exceptingDefendant
Homesite,nor doesit in any way limit the Plaintiffs’ rights to use theevidence
previouslyobtainedin discoveryin this action.

D. CaliforniaCivil Code§ 1542Waiver. ThePartiesacknowledgeandagreethat
the mutualgeneralreleasescontainedin SectionV.A andB, aboveapply to all
claimsfor damages,losses,restitution,or injunction, whetherknown or unknown,
which Plaintiffs may have againstDefendantHomesite,or which Defendant
Homesitemay haveagainstPlaintiffs arisingfrom the actsandeventsdescribedin
the AmendedComplaint. Plaintiffs andDefendantHomesiteherebywaive
applicationof Cal. Civil Code§ 1542,which providesthat:

Trusteesoft/ic Nor. eat. Tile IndustryTrust fundsv.
PeacockTile & Marble, Inc. HomesiteSettlementAgreement
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A GENERAL RELEASEDOESNOT EXTEND TO CLAiMS WHICH
THE CREDITORDOESNOT KNOW OR SUSPECTTO EXIST IN HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTEDHIS OR HER SETTLEMENTWITH THE DEBTOR.

VI. CONFIDENTIALITY AND PRIVILEGE WAIVERS

A. MediationConfidentiality/Privilege.In accordwith the Confidentiality
Agreementthe Partiessignedat mediation,the Partiesagreeto waive any
mediationconfidentialityor privilege, includingFederalRule of Evidence402, to
the extentnecessary forenforcingIhe termsof this SettlementAgreement.

B. Admissibility of SettlementAgreement.This Settlement Agreementshall be
admissiblein a court of law or otherproceeding.

VII. MISCELLANEOUS PROVISIONS

A. Warrantyof Authority. EachPartywho executesthis Agreement warrantsthat
he or she has theauthorityto bind the personsor entitieson whosebehalfhe or
shesignsandthathe orsheis authorizedto sign on behalf oftheprincipal.

B. Right to ConsultAttorney. EachParty acknowledgesthateachof themhasread
this Agreementandhashadthe opportunityto consultwith attorneysas to the
meaningand legaleffectof the Agreement.

C. VoluntaryExecutionof Agreement.The Partiesacknowledge,agreeand
understandthateachof them executesthis Agreementvoluntarily andwithout any
duressor undueinfluenceon the partof, or on behalfof, anypersonor entity; and
thatno promise,inducementor agreementnot expressedhereinhasbeenmadeto
the others.

D. Acts in Furtheranceof this Agreement.The Partiesagreeto execute,deliver
and,where appropriate,file any andall documentsrequiredto carryout this
Agreement.

E. Mutual Drafting. This Agreementis the productof negotiationsandpreparation
by andamongthe Partiesandtheir respective counsel.The Partiesagreethat this
Agreementshall not be deemedpreparedor draftedby onePartyor another,or by
oneParty’sor another’sattorneys. The languageof this Agreementshall be
construedaccordingto its fair meaning,andnot strictly for or againstany of the
Parties. The Partiesexpresslywaive the provisionsof Ca[. Civ. Code§ 1654.

Trusteesof the Nor. Cat. Tile Industry Trust fundsv.
PeacockTile & Marble, Inc. HomesiteSettlementAgreement
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F. ApplicableLaw. This Agreementshall beconstruedandenforcedin accordance
with the laws of the United Statesand,whereapplicable,California law.

G. CostsandFees.Plaintiffs andDefendantHomesiteshall eachbeartheir own
costsandattorneys’feesarisingfrom or relatedto the Action, exceptin the case
of breachby Homesite. This Agreementdoesnot releaseanyoneotherthanthe
Partiesto this Agreementfrom liability for Plaintiffs’ costsor attorneys’fees

H. Executionin Counterparts;FacsimileSignatures.This Agreementmaybe
executedin oneor moreduplicatecounterparts,all of which takentogethershall
constitutethe completeAgreement.A faxedsignatureshall havethe sameforce
andeffectas an originalsignature.

FORPLAINTIFFS:

tj
Dated: May / , 2014 Trusteesof the NorthernCaliforniaTile

IndustryPensionTrust fund

By:

______________________

TommyA. Conner,Trustee
On b of all the fund’s Trustees

By___

On behalfof Fund’sTrustees

Dated: May 1, 2014 Trusteesof the NorthernCaliforniaTile
IndustryHealthandWelfareTrustFund

By:
Tommy A. Conner,Trustee
On beh f all the Fund’ Trustees

By:

_____________________

Davi ackso ,T tee
On behalfof e Fund’sTrustees

Dated: May , 2014 Trusteesof the NorthernCaliforniaTile
IndustryApprenticeshipandTrainingTrustFund

By:
Tommy A. Conner,Trustee
On be of all theFund’sTrustees

By:

____

Trusteesof the Nor. cat Tile IndustryTrust fundsv.
PeacockTile & Marble, Inc. Home ite SettlementAgreement
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F. ApplicableLaw. This Agreementshall beconstruedandenforcedin accordance
with the laws of the United Statesand,whereapplicable,California Jaw.

G. CostsandFees. Plaintiffs andDefendantHomesiteshall eachbeartheir own
costsand attorneys’ feesarising from or relatedto the Action, exceptin the case
of breachby Homesite. This Agreementdoesnot releaseanyoneotherthan the
Partiesto this Agreementfrom liability for Plaintiffs’ costsor attorneys’fees

H. Executionin Counterparts;facsimileSignatures.This Agreementmay be
executedin oneor moreduplicatecounterparts,all of which takentogethershall
constitutethe completeAgreement.A faxedsignatureshall havethe sameforce
andeffect as an original signature.

FORPLAINTIFFS:

Dated: May ,2014 Trusteesof the NorthernCaliforniaTile
IndustryPnsiTrustFund

1;-
By

_______________

TommyA. Conner,Trustee
On behalfof all the Fund’sTrustees

By:

______________________

David Jackson,Trustee
On behalfof all the Fund’sTrustees

Dated: May

______,

2014 Trusteesof the NcrthnCaliforniaTile
IndustryF akha-WelfareTrustFund

By:

__________

Tof1y A. Conner,Trustee
On behalfof all the Fund’sTrustees

By:

_____________________

David Jackson,Trustee
On behalfof all the Fund’sTrustees

Dated: May , 2014 Trusteesof the NorthernCaliforniaTile
IndustryApprentjsh$pandTrainingTrust fund

By:

________________________

TomfA. Conner,Trustee
On behalfof aH the Fund’sTrustees

By:

________________________

Trusteesof the Nor. CaL Tile !ndustiy Trust fundsv.
PeacockTite & Alarbie, Inc. HomeskeSetUernentAgreement
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David Jackson,Trustee
On behalfof all thefund’s Trustees

Dated: May

______,

2014 Trusteesof the NorthernCaliforniaTile
IndustryVacationandHolidayTrustFund

By:
TommyA. Conner,Trustee
On beh of all theFund’sTrustees

By:

________

David Jack on, Tnis e
On behalfo it und’sTrustees

Dated: May 9, 2014 Trusteesof theNorthernCaliforniaTile
IndustryLaborManagementCooperationTrustFund

By:
Tommy A. Conner,Trustee
On beb of all the fund’s Trustees

By

On behalfof all und’sTrustees

Dated: May , 2014 DAVIS, COWELL & BOW , LP

By:
A2nmSe7

FORDEFENDANTS:

Dated: May

______,

2014 HomesiteServices,Inc.

By:
[Name]
President

Dated: May .2014 GAGEN MCCOY, MCMAHON, KOSS,
MARKOWrrZ & RANES,A.P.C.

By:
RichardRaines
Attorneysfor DefendantHomesite
Services,Inc.

Trusteesof theNor. C’at. Tile IndustryTrust fundsv.
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Da’vid Jackson,Trustee
On behalfof all the Fund’sTrustees

Dated: May ‘__, 2014 Trusteesof the NorthernCaliforniaTile
Indust1yViG?Ho1idayTrustFund

By: .Z1)
T-Conner,Trustee
On behalfof all theFund’sTrustees

By:
David Jackson,Trustee
On behalfof all theFund’sTrustees

Dated: May °‘ 2014 Trusteesof the NorthernCaliforniaTile
IndustryLab gementCooperationTrustFund

By: _-

Tommy A. Conner,Trustee
On behalfof atl theFund’sTrustees

By:
David Jackson,Trustee
Onbehalfof all the FuncPsTrustees

Date± May , 2014 DAVIS, COWELL & BOW

By:

______

FOR DEFENDANTS:

Dated: May 1 ‘3 , 2014 HomesiteSe ces,

[Name] tt [e.Aet
President

Dated: May____2014 GAGEN MCCOY, MCMAHON, KOSS,
MARKOZcTh,A.P.C.

RichardRaines
Attorneysfor DefendantHomesite
Services,Inc.

TrusteEsof tilE Nor. aL The IndustryTrustFundsi’.

PeacockTile & Marble, Inc. HomesiteSettlementAgreement
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SETTLEMENTAGREEMENT

I. PURPOSE

This SettlementAgreementis enteredinto by andamongthe following parties:

Plaintiffs: Trusteesof the NorthernCaliforniaTile IndustryPensionTrustFund;Trustees
of the NorthernCaliforniaTile IndustryHealth andWelfareTrust Fund; Trusteesof the Northern
CaliforniaTile IndustryApprenticeshipandTrainingTrust Fund;Trusteesof the Northern
CaliforniaTile Industry VacationandHoliday TrustFund; andTrusteesof the Northern
CaliforniaTile Industry LaborManagement CooperationTrust Fund(“Plaintiffs” or “Trustees”).

Defendant: S.B.C.C.Inc. dTh/aSouthBay ConstructionInc. (“Defendant”or “SBCC”).

Theparties haveenteredinto this SettlementAgreementto compromiseandsettleall of
their differencesandclaimsas describedherein. This SettlementAgreement fuiiyresolvesand
settlesall claimsPlaintiffs assert againstDefendantSBCCin the actionentitledTrusteesof the
NorthernCal. Tile IndustryPensionTrustfundet at. v. PeacockTile & Marble, Inc., CaseNo.
1 1-cv-03$59-DMR,pendingin the United StatesDistrict Court for theNorthernDistrict of
California, the HonorableMagistrateJudgeDonnaM. Ryu presiding(the “Lawsuit”). This
Agreementdoesnot settleor resolveanyof theTrustees’claimsagainstany other partyor
Defendantor any other personor entity that may be liable for the harmallegedin the Lawsuit’s
complaint,exceptingDefendantSBCC.

This SettLementAgreementreflectsthe written agreementandsettlementtermsto which
Plaintiffs andDefendant$BCC agreedat the March4, 2014,mediationwith MediatorJosephR.
Grodin, andsubsequentdiscussionsbetweencounselfor Plaintiffs andDefendantSBCC.

IL DEFIMTIONS

A. Agreement. The “Agreement” refersto this SettlementAgreement.

B. Plaintiffs. “Plaintiffs” refersto Trusteesof the NorthernCaliforniaTile
IndustryPensionTrustFund;Trusteesof theNorthern California
Tile IndustryHealthandWelfareTrustFund;Trusteesof the
NorthernCaliforniaTile IndustryApprenticeshipandTraining
Trust Fund;Trusteesof the NorthernCaliforniaTile Industry
VacationandHoliday TrustFund; andTrusteesof the Northern
CaliforniaTile IndustryLaborManagementCooperationTrust
fund.

C. Defendant. Defendantrefersto S.B.C.C.,Inc., alsoknown asSouthBay
ConstructionCompany.

Trusteesof the Nor, Cat. Tile !ndustiy Trust Fundsv. PeacockTile & Marbte, Inc. SBCCSettlementAgreement
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D. OtherDefendants. “Other Defendants”refersto Defendant
SanJoseConstructionCo. The., DefendantHomesite
ServicesInc., DefendantDougPavone,andDefendant
PavoneTile & Marble Co. Inc.

E. TheParties. “The Parties” refersto the partiesto this Agreement,namely,
Plaintiffs andDefendant$BCC.

F. Lawsuit. The “Lawsuit” refersto the actionentitledTrusteesof the Northern

Cat. Tile IndustryPensionTrustFundet at. v. PeacockTile &
Marble, Inc., CaseNo. 1 1-cv-03859-DMR, pendingin the United
StatesDistrict Court for the NorthernDistrict of California, the
Honorable MagistrateJudgeDonnaM. Ryu presiding.

III. SETTLEMENT CONSIDERATION

In considerationof the mutualagreementsandpromises ofeach other, Plaintiffsand
DefendantSBCCherebyagreeas follows:

A. MonetaryPayment.DefendantSBCCshall payPlaintiffs $250,000(TWO
HUNDRED FIFTY THOUSAND DOLLARS AND NO CENTS)by deliveringa
seriesof checks,by the datesspecifiedbelow, to Plaintiffs’ attorneys,Davis,
Cowell & Bowe, LLP. Mi of the below-describedchecksshall be madepayable
to the “Davis,Cowell & Bowe TrustAccount.”

1. Within 10 daysof the executionof this Agreement,Defendant
SBCCshall deliver a checkin the amountof $100,000(ONE
HUNDRED THOUSAND DOLLARS AND NO CENTS). This
sumwill be held in the Davis, Cowell & Bowe TrustAccount
pendingthe Court’s approvalof the Parties’Stipulationre
SettlementandDismissalof SBCC.

2. By June15, 2014,DefendantSBCCshall delivera checkin the
amountof $50,000(FIFTY THOUSAND DOLLARS AND NO
CENTS).

3. By September15, 2014,Defendant$BCC shall delivera checkin
the amountof $50,000(FiFTY THOUSAND DOLLARS AND
NO CENTS).

4. By December15, 2014,DefendantSBCCshall delivera checkin
the amountof $50,000(FIFI’Y THOUSAND DOLLARS AND
NO CENTS)to Plaintiffs’ attorneys, Davis,Cowell & Bowe, LLP.

Trusteesof the Nor. cal. Tile industryTrust Fundsv. PeacockTile & Marble, Inc. 53CCSettlement Agreement
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B. Failureto Deliver Checks.If DefendantSBCCdoesnot deliverthe above-
describedchecksby thedatesabove(or within suchadditionaltime as
Plaintiffs may grantin their solediscretion),or if any checkis not paidby the
bankon which it is drawn, thenPlaintiffs will give noticeof default to SBCC’s
attorneysandSBCCwill have five dayswithin which to curethe default.
ShouldSBCC notcurethe defaultwithin five days,Plaintiffs may, at their sole
option,eitherenforcethis Agreementthroughfurtherproceedingsin the
Lawsuitor declarethis Agreementto be null andvoid. if Plaintiffs declarethis
Agreementto be null andvoid, theywill be entitledto pursuethe claimsasserted
againstDefendantSBCCin the Lawsuit without limitation. Any litigation for the
purposesdescribedin this Paragraphwill be governedby Section502(g)(2)of
ERISA, 29 U.S.C. § 1132(g)(2).

C. Allocation ofmoniespaid. The moniespaidby $BCC pursuantto this
Agreementwill be allocatedas follows:

Fringe Benefit Contributions: 50.2% $125,500
LiquidatedDamages: 10.0% $25,000
Interest: 15.6% $39,000
Attorneys’ Fees: 23.2% $58,000
Auditors’ Fees 1.0% $2,500

D. Dismissalasto SBCC.in considerationfor the settlementpaymentsprovidedfor
herein,uponDefendantSBCC’spaymentof the amountprovided-forin
Paragraphffl.A. 1. above, Plaintiffs’claimsagainstDefendantSBCCwill be
dismissedwithout prejudice. Uponpaymentof all amountsprovided-forin
ParagraphlILA, all of Plaintiffs’ claims againstDefendant53CCallegedin this
Action will be dismissedwith prejudice.

E. No Admissions.ThePartiesagreethat this Agreementrepresentsa
compromisefor thepurposeof settlingdisputedclaims,andnothingcontained
hereinshallbe construedasan admissionof wrongdoing,fault, liability, or
damagesby, on behalfof, or with respectto any Party.

IV. EXECUTION AND FILING OF STIPULATION & PROPOSED ORDER
INCORPORATINGSETTLEMENTAGREEMENT

A. Filing Stipulation& Order;Dismissalasto SBCC. With 15 daysafter (1)
executionof this Agreement,and (2) confirmationthat the$100,000check
referencedin paragraphffl.A. 1 hasbeenpaidby the bankon which it hasbeen
drawn,Plaintiffs andSBCCwill promptlyexecuteandfile a Stipulationand
Orderwith the Court, incorporatingthe termsof this SettlementAgreement,
stipulatingto dismissalof the claims assertedagainstSBCC in the Amended
ComplaintPlaintiffs’ claimsasprovided-forin Paragraphifi. C. above.

Trusteesof the Nor. cat. Tile IndustryTrust fundsv. PeacockTile & Marble, Inc. SBCCSettlementAgreement
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B. Court’s Retentionof Jurisdiction. Plaintiffs andSBCCagreeandstipulatethat

the Court will retainjurisdiction to enforcethis SettlementAgreementor for
furtherproceedingsasprovided-forin ParagraphIILB. above.

C. GoodFaithSettlement.With respectto Californiastatelaw claimsassertedin
the AmendedComplaint,the Partiesagreethat this is a good-faithsettlement
within the meaningof CaliforniaCodeof Civil Proceduresection$77.

V. MUTUAL RELEASES

A. Plaintiffs’ Release.In considerationfor enteringinto this Agreementandupon

receivingthe paymentsprovided-forabovefrom DefendantSBCC,Plaintiffs, for

themselvesandtheir co-trustees,successors,agents,attorneys,and
representatives,agreeto releaseDefendantSBCCandits officers, agents,
attorneysandrepresentativesfrom any andall claimsand liability arisingfrom the

actsandeventsdescribedin the AmendedComplaint.

B. Defendant’sRelease.In considerationfor enteringthis Agreementandobtaining
the abovereleaseandotherconsideration,DefendantSBCCandtheir officers,
directors,-agents,attorneys,andrepresentativesagreeto releasePlaintiffs and
their heirs,agents,attorneys,officers andrepresentativesfrom any andall claims

andliability basedon eventsoccurringup to the point of signingthis Agreement.

C. OtherDefendants.This settlementdoes notin any way limit Plaintiffs’ rights to

proceedagainstthe OtherDefendants, orother individualsor entitiesthatmaybe

responsiblefor theharmdescribedin the complaint,exceptingDefendantSBCC,
nor doesit in anyway limit the Plaintiffs’ rights to usethe evidencepreviously
obtainedin discoveryin this action.

D. CaliforniaCivil Code§ 1542Waiver. The Partiesacknowledgeandagreethat
the mutualgeneralreleasescontainedin SectionV.A and3, aboveapply to all

claimsfor damages,losses,restitution,or injunction,whetherknown or unknown,
which Plaintiffs mayhaveagainstDefendant$BCC, or which DefendantSBCC

may haveagainstPlaintiffs arisingfrom the actsandeventsdescribedin the
AmendedComplaint. Plaintiffs andDefendant53CCherebywaive application

of Cal. Civil Code§ 1542,which providesthat:

A GENERAL RELEASEDOESNOT EXTEND TO CLAIMS WHICH
THE CREDiTORDOESNOT KNOW OR SUSPECTTO EXIST N HIS
OR HER FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WHICH IF KNOWN BY HIM OR HER MUST HAVE MATERIALLY
AFFECTEDHIS OR HER SETTLEMENT WITH THE DEBTOR.
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VI. CONFIDENTIALITY AND PRIVILEGE WAIVERS

A. MediationConfidentiality/Privilege. In accordwith the Confidentiality
Agreementthe Partiessignedat mediation,the Partiesagreeto waive any
mediationconfidentialityor privilege, including Federal Ruleof Evidence 408,to
the extent necessaryfor enforcingthe termsof this SettlementAgreement.

B. Admissibility of SettlementAgreement.This SettlementAgreementshall be
admissiblein a courtof law or other proceeding.

VII. MISCELLANEOUSPROVISIONS

A. Warrantyof Authority. EachPartywho executesthis Agreementwarrantsthat
he orshehasthe authorityto bind thepersonor entity on whosebehalfhe or she
signsandthat he or sheis authorizedto sign on behalfof the principal.

B. Right to ConsultAttorney. EachPartyacknowledgesthat eachof themhasread
this Agreementandhashadthe opportunityto consultwith attorneysas to the
meaningandlegal effect of the Agreement.

C. VoluntaryExecutionof Agreement.ThePartiesacknowledge,agreeand
understandthateachof themexecutesthis Agreementvoluntarily andwithout any
duressor undueinfluenceon the part of, or on behalfof, anypersonor entity; and
thatno promise,inducementor agreementnot expressedhereinhasbeenmadeto
the others.

U. Acts in Furtheranceof this Agreement.The Partiesagreeto execute,deliver
and, whereappropriate,file any andall documentsrequiredto carryout this
Agreement.

E. Mutual Drafting. This Agreementis theproductof negotiationsandpreparation
by andamongthe Partiesandtheir respectivecounsel. The Partiesagreethat this
Agreementshall notbe deemedpreparedor draftedby onePartyor another,or by
oneParty’sor another’sattorneys. The languageof this Agreementshall be
construedaccordingto its fair meaning,andnot strictly for or against anyof the
Parties. ThePartiesexpresslywaive the provisionsof Cal. Civ. Code§ 1654.

F. ApplicableLaw. This Agreementshall be construedandenforcedin accordance
with the laws of the UnitedStatesand,whereapplicable,Californialaw.

G. CostsandFees. Plaintiffs andDefendantSBCC shall eachbeartheir own costs
and attorneys’feesarising fromor relatedto the Action, exceptas allocatedin
ParagraphIII.C. above,andexceptin the caseof breachby SBCC. This
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Agreementdoesnot releaseanyoneotherthan the Partiesto this Agreementfrom
liability for Plaintiffs’ costsor attorneys’fees

IL Executionin Counterparts;FacsImileSignatures.This Agreementmay be
executedin oneor moreduplicate counterparts,all of which takentogethershall
constitutethecompleteAgreement.A faxedsignatureshall havethesameforce
andeffectas anoriginal signature.

FOR PLAINTIFFS:

Dated: May / , 2014 Trusteesof the NorthernCaliforniaTile
IndustryPnsio1rustFund

By:
Tommy Conner,Trustee
On be f fall the F nd’s Trustees

By:

___________

DavidJackso Trust
On behalfof the und’sTrustees

Dated: May / , 2014 Trusteesof theNorthernCaliforniaTile
IndustryI a1aidWelfareTrustFund

By

____________________

TommyA onner,Trustee
On beb o all the Fu d’s rustees

By:
David JacksonTnzste
On behalfof al the F d’s Trustees

Dated: May / , 2014 Trusteesof the Nortjn CaliforniaTile
IndustryApprentfcsfrpandjra;rnngTrustfund

By

_____

Tomthy . Conner,Trustee
On b f f Lb rid’ Trustees

By:

___________________

David Jacksoif.Trus e
On behalfof th und’sTrustees
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Dated: May / , 2014 Trusteesof theNrthemCaliforniaTile
IndustryVction andHolidayTrustfund

By:
Tommy Conner,Trustee
On,%th dees

David Jacksor%’Trus
On behalfof at the und’sTrustees

Dated: May /, 2014 Trusteesof theNorthernCaliforniaTile
Industry CooperationTrust Fund

H -

By: - /
TommyA. Conner,Trustee
On behalf fail the Fund’sTrustees

By:

______

David Jackso ,Trust e
On behalfof the und’sTrustees

Dated: April , 2014 DAVIS, COWELL & 3OWE, P

By:
Iohn. Davis,J ( /
Atto(neysfor Plaintiff Trustees

FORDEFENDANT:

Dated: May

_____,2014

S.B.C.C.,Inc., dlbfa South
Bay Construction,Inc.

By:

________________________

Richardfurtado
President

Dated: May ,2014 SWEENEY,MASON, WILSON &
BOSOMWORTH, P.L.C.

By:
RogerMason
Attorneysfor DefendantSBCC

Thisreesof theNor, Cal. Tile lndusriy Tru.cr Ftndsv. PeacockTik & Atarbk, Inc. SBCCSeuhmontArcerntnt

CaseNo. I 1-cv-O35-DMR Pag7otl

Case4:11-cv-03859-DMR   Document118-1   Filed05/22/14   Page25 of 26



Date± May

______,

2014 Trusteesof the NorthernCaliforniaTile
IndustryVacationandHolidayTrustFund

By:

By:

TommyA. Conner,Trustee
Onbehalfof all theFund’sTrustees

David Jackson,Trustee
On behalfof all theFund’sTrustees

Dated: May , 2014 Trusteesof the NorthernCaliforniaTile
IndustryLabor ManagementCooperationTrustFund

By:
TommyA. Conner,Trustee
Onbehalfof all theFund’sTrustees

By:
David Jackson,Trustee
Onbehalfof all theFund’sTrustees

Dated: April 5 . 2014

FORDEFENDANT:

Dated: May

Dated: May 1 2014

DAVIS, COWBLL & BOWE P

‘By: di1L
Johnft.Davis,3.
Attorneysfor Plaintiff Trustees
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