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Plaintiff Streetspace, Inc. (“Streetspace”) respegtiubmits the following memorandum
of points and authorities in opposition to DefendantseRu#(b)(6) Motion to dismiss.
Defendants’ motion to dismiss should be denied. In Befendants’ motion is so frivolous, it
can be denied summarily without oral argument.

l. INTRODUCTION

—

Eight months after they received Streetspace’s imtaiplaint, Defendants have still ye
to provide an answer. They now file their second MotmBismiss, raising a host of frivolous
arguments and factual misrepresentations, and furthernmgldigcovery on the ultimate merits
of Streetspace’s constitutionally mandated and exclusienipaghts.

Defendants falsely state that Streetspace’s Firstnflied Complaint (FAC) “does not
name or otherwise specify a single [accused] product viceérfor Millennial Media and
Jumptap, leaving them to “speculate as to what product oceasvactually at issue in the suit/”
Yet, the FAC clearly identifies “Millennial Media’s MYAS advertising platform and UMPIRE
ad serving technology,” which are the only two distinctlyned services offered by Millennial
Media. D.E. 30, § 35. Defendants also fail to inform @osirt that no publicly available
information identifies what Jumptap’s infringing servisespecifically called. Like Defendant
Millennial Media, Jumptap is in the business of oneghand one thing only: providing
personalized advertisements to users of mobile devicesarffument, therefore, that Millenniall
Media and Jumptap are left to “speculate” as to wHatckially at issue in the suit” is frivolous|,
and wasteful of the parties’ and this Court’s time.

Moreover, Defendants completely misconstrue the lathe pleading requirements set
forth in Twombly andlgbal donot require a patentee to identify specific products or seriges
name in the complaint.’Atwater Partners of Texas LLC v. AT&T, Inc., et al., 2-10-cv-00175
(E.D.Tex March 18, 2011 Order) (Ward, J.) (interpretcyeal v. Sorint Nextel Corp., 501 F.3d
1354 (Fed.Cir.2007) (emphasis addédlhe FAC provides all Defendants, including Millennigal

! The Court inAtwater further noted that “Rule 11 cuts both ways, that is, @l$o a violation of Rule 11 to file a
frivolous motion.See Fed. R. Civ. P. 11(b). This includes a frivolous Rule J(Bjtmotion to dismiss for failure to
state a claim.Atwater Partners of Texas LLC at 7;see also Prompt Medical Sys., L.P. v. Allscriptsmisys Healthcare
Sol., Inc., No. 6:10-cv-71 (E.D.Tex. Feb. 11, 2011 Order) (Davis, T Court strongly encourages the parties t

(=]
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Media and Jumptap, with ample notice of Streetspguaant infringement allegations.

Incredibly, Defendants next argue that the claims agMillstinnial Media and Jumptap
should be dismissed with prejudice at the pleading staggube Streetspace “cannot identify &
specific service provided by [them] that includes a terniikdwever, Streetspace is not
required to recite the claim elements in its Comp|dattalone explain how they map to the
features of the accused service. Defendants will redgefkingement contentions in due cours
pursuant to this Court’s local patent rules. Defendantsesking not a Rule 12(b)(6) dismissa
but a summary judgment of non-infringement. A determinatiothe merits should not precec
an answer to a complaint.

Defendants further argue that Streetspace fails to aleglenowledge requirement for
induced infringement. It is undisputed that Defendants redeictual knowledge of the patent
in-suit when they received Streetspace’s initial compla¥et, they contend that Streetspace
cannot state a claim for inducement because “knowletitiee gpatentfter the filing of a
complaint is not sufficient for [such] pleading[.]” AgaiDefendants are advancing another
frivolous argument — Streetspace is not alleging tha¢mfnts gained notice of the ‘969 pate
after the filing of its first complaint, but concurrntherewith. Nonetheless, the law does not
prohibit a later pleading from referring to facts thatuwoed as a result of an earlier pleading.
Indeed, in a past dispute, Apple itself pled indirectmgfeiment in precisely the same way as
Streetspace does here, and discovery may well rexsgadtle or more Defendants in fact had
knowledge of Streetspace’s patent long before filing ®@fcthmplaint. Either way, Streetspace
pled a viable claim for inducement of infringement.

In a final misplaced jab, Defendants argue without meaunigfthority that “mere
presence” of the '969 Patent in the Google Patents datdbass sufficient to support a
reasonable inference that anyone at Google actuallywee af the existence of the '969
Patent.” But the law does not require the inferendeetprobable—only plausible, and

Streetspace’s inference easily meets the standard. d3clyvery will reveal when Google and

try this case on the merits and not unnecessarily bah@eGourt with technical issues that lack practical
substance.”).

Ny
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the other Defendants actually first became awareeo®0 patent. At any rate, the Complaint
additionally alleges that Google learned of the '969mRdtem Streetspace’s initial complaint.
That is a sufficient allegation of Google’s knowledd¢he patent.

The arguments advanced by Defendants are not only frivaloess areknowingly
frivolous and sanctionable. This Court already rejentady of these arguments once. Two
weeks later, however, Defendants decided to re-file métiyose same arguments again.
Defendants’ motion to dismiss is frivolous and should beede

Il. BACKGROUND

On August 23, 2010, Streetspace filed its initial complastysing each Defendant of
directly and indirectly infringing U.S. Patent No. 6,847,968¢ '969 Patent”). D.E. 1. Eight
months later, no Defendant has answered. Insteagmdmding to Streetspace’s complaint,
Defendants filed one motion after another to impedesittion from proceeding.

Defendants filed their first motion to dismiss on Japda8, 2011. D.E. 21. To address
Defendants’ objections, Streetspace voluntarily ameitdewitial complaint on February 25.
D.E. 30. Shortly thereatfter, Streetspace filed a resptmthe Court’s Order to Show Cause
(D.E. 35), explaining why its proposed amendments shouddidosed. D.E. 39.

Separately, on Febrary 28, Streetspace filed an opposgitiDefendant’s pending motio
to dismiss. D.E. 32. At that time, Streetspace putiiisfiets on notice thdiwombly andlgbal
do not apply to the pleading requirements for direct patemgement per the Federal Circuit’
ruling in McZeal and that Streetspace’s indirect patent infringement aitegafollowed the
template used with success by Defendant Apple in andisteict court casdd. Defendants
replied on March 7. D.E. 42. In their reply, Defendamtgied that the Court should deny
Streetspace leave to amend because the proposed amendmddtbe “futile.” D.E. 42, at 1, 5
6. That same day, this Court granted Streetspace leaveetod and denied as moot Defendat
first motion to dismiss. D.E. 43.

Still unsatisfied, on March 22, Defendants filed thiiftlsecond) Motion to Dismiss

directed against Streetspace’s First Amended ComplBiriE. 49. This new Motion repeats

U

nts’
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many of the same arguments that had already been naider March 7 reply.

Il LEGAL STANDARD

Motions to dismiss are purely procedural questions to whickealeral Circuit applies
the law of the regional circuiCore Brace LLC v. Sar Seismic LLC, 566 F.3d 1069, 1072 (Fed.
Cir. 2009). In the Ninth Circuit, dismissal is “appropriatdy where the complaint lacks a
cognizable legal theory or sufficient facts to supportgn@able legal theory.’Mendiondo v.
Centinela Hosp. Med. Ctr., 521 F.3d 1097, 1104<Cir. 2008). In reviewing a motion to
dismiss, the court must assume the truth of alltcillegations and must construe all inferen
from them in the light most favorable to the nonmovingypaTrhompson v. Davis, 295 F.3d 890
895 (9" Cir. 2002). Indeed, motions to dismiss for failure toestatlaim are viewed with
disfavor and are rarely grante8ee, e.g., Hall v. City of Santa Barbara, 833 F.2d 1270, 12749
Cir. 1986).

Under Federal Rule of Civil Procedure 8(a)(2), the piiais only required to set forth a
“short and plain statement of the claim showing thatgleader is entitled to relief.Bell
Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007). The Rules do not require an elaborat
recitation of every fact a plaintiff may ultimatelgly upon at trial, but only a statement sufficig
to give the defendant fair notice of what the plaitgiffiaim is and the grounds upon which it
rests. Conley v. Gibson, 355 U.S. 41, 47 (1957). While it is clear that the campimust allege
enough facts to state a claim that is “plausible ®feite,”Ashcroft v. Igbal, 129 S.Ct. 1937,
1940, 1949 (2009), the “plausibility” standard is not akin to a prétat@quirement. Twombly,
550 U.S. at 545. It simply requires enough facts to “rarg@asonable expectation that discove
will reveal evidence” that a defendant has acted unliwfud.

In the context of patent litigation, this requirememrely ensures that an accused
infringer has sufficient knowledge of the facts allegedntbée it to answer the complaint and
defend itself. Phonometrics v. Hospitality Franchise Systems, Inc., 203 F.3d 790, 794 (Fed. Cir
2000). In particular, a claim of direct patent infringet@leged in conformity with Form 18

appended to Rule 84 must survive a motion to dismiss for fadustate claim.McZeal v. Sprint
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Nextel Corp., 501 F.3d 1354, 1356-58 (Fed. Cir. 20G#g also Elan Microelectronics Corp. v.
Apple, Inc., 2009 WL 2972374, at *2 (N.D. Cal. 2009). Not much is required tefgahie
pleading standards for patent infringement under FederaliCaase law and Federal Rule of
Civil Procedure Form 18twater Partners of TexasLLC v. AT&T, Inc., et al., 2-10-cv-00175
(E.D.Tex. March 18, 2011 Order) (Ward, J.).

V. ARGUMENT

A. Streetspace Properly States Its Claims for Direct Infrigement

Defendants first argue that Streetspace’s allegatiodsexdt infringement should be
dismissed “because they do not identify any allegediynming products or services.” D.E. 49
5. According to Defendants, Streetspace must “namespieific products and services accus

of infringing the '969 Patent. D.E. 49 at 3. This is netldw.

1. There Is No Categorical Rule That an Allegation for Direct Pagnt
Infringement Must Name the Accused Product or Service

Contrary to Defendants’ contention, there is nogmtieal rule that a plaintiff must nam
the specific product or service accused of direct patamgament. Rather, “[d]etermining
whether the complaint states a plausible claim foefrevill . . . be a context-specific task that
requires the reviewing court to draw on its judicial expergeand common sensel.§bal, 129
S.Ct. at 1940. Even conclusory allegations of direct patémgement are sufficient to survive
motion to dismissSee McZeal v. Sprint Nextel Corp., 501 F.3d at 1357. Streetspace has gone
way beyond conclusory allegations. The pleading requingrie Twombly andigbal do not
require a patentee to identify specific products or serlagagmme in the complain&twater
Partnersof Texas LLC v. AT&T, Inc,, et al. at 3 (internal citations omitted). Streetspace has
identified specific products or services in its FAC.

In Xpoint Technologies v. Microsoft (a case cited in Defendants’ own Motion), the cou
openly declared: “As this court has previously held, fitosnecessary to identify specific
productsj.e. model names, but plaintiffs pleadings must mimic FaBvand identify a general
category of products.Xpoint Technologies v. Microsoft, 2010 WL 3187025, at *3 (D. Del.

2010). This view is confirmed by the Patent Case Managemedicial Guide, which at least of

at

sed
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California federal court has found persuassee RPost Holdings, Inc. v. Trustifi Corp., 2010

WL 2079743, at *1 fn.1 (C.D. Cal. 2010)):

Infringement complaints are usually sparse and conglusdypically, a
patent holder will merely allege that a defendant ieatlly or indirectly infringing
a patent. The asserted patents must be identified, andften attached to the
complaint. ... The complaint should also providgadement of ownership of the
asserted patent, identify the accused infringer(s), prozidarief statement of
alleged infringing acts, and (if applicable) a statemegdénding the patent owner’s
marking of product with the patent number under § 287.

Under the notice pleading requirement of Rule 8(a)p#tent holder is not
required to do more. Therefore, a defendant will natvwknvhich claims of the
patents are being asserted against it and sometimastdiven know which of its
products or processes are accused of infringing. As distakewxe, some courts
require disclosure of this information early in the caSee, e.g., N.D. Cal. Patent
Local Rule 3-1 (requiring early disclosure of assertedmslaand accused
products).

Menellet al., Patent Case Management Judicial Guide § 2.2.3.1 (Fddelialal Center 2009).
Indeed, this District has adopted its own “patent loglels;” which require disclosure of the
accused products ondfiter the first case management conference. Patent3.1fh). Even
then, identification “by name” need be made only toetktent “possible.”ld.

The cases cited by Defendants are all distinguishdbl&en-Probe v. Amoco, the
complaint’s patent infringement claims were criticizedd number of other shortcomingGen-
Probe v. Amoco, 926 F.Supp. 948, 960-962 (S.D. Cal. 1996). Most glaringly, the larne
stated “in a confusingly conclusory manner, accusing effie defendants of three very
different causes of action on two different patentsnadne conclusory sentencel[.]d. at 960.
The court found the complaint “unclear [as to] whichihef five [defendants] is accused of whi
type of infringement[: direct, inducement, or contributpryld. “Even were there no other
deficiencies, this confusion of which claims apply toethdlefendants [required] that the
complaint be dismissed|.]1d. at 961. Gen-Probe was distinguished by a later case on precis
this ground. See Bender v. Broadcom Corp., 2009 WL 3571286, at *4 fn.4 (N.D. Cal. 2009).
Gen-Probe is not applicable here.

In HP v. Intergraph, the plaintiff accused Intergraph of making and sellimdrifnging
software and hardware products[HP v. Intergraph, 2003 U.S. Dist. LEXIS 26092, at *5-6

)
=y
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(N.D. Cal. 2003). The defendant, however, “produces soméethfology platforms which are

implemented in over 4000 end-user application produdts.at *6. Given the large number of
products, the court found that the complaint failed to prothdedefendant “fair notice” of what
is being accusedl.d. at *6-7;see also Bender v. LG Electronics, 2010 WL 889541 (N.D. Cal
2010)infringement allegations implicated thousands—if not millie—of defendant’s circuits);
Realtime Data v. Morgan Sanley, 721 F.Supp.2d 538, 541 (E.D. Tex. 2010) (infringement
allegations implicated numerous IT services provided by defehddP was later limited to its
facts inResonance Technology, which held that where the number of products is limited,
description that “narrowly identified the infringing produdsssufficient. Resonance
Technology v. Koninklijke Philips Electronics, 2008 WL 4330288, at *2 (C.D. Cal. 2008).
Millennial Media and Jumptap provide just one service — maloilertising.

These cases are distinguishable from the present 8asetspace’s Complaint is not
unclear as to which Defendant is accused of which typefriigement. See, e.g., D.E. 30, 1
176, 180. Nor does the Complaint impose on Defendantsethey burden of scouring thoroug
millions of circuits. In contrast to the defendantshie cited cases, Millennial Media and
Jumptap do not sell multiple products and services. Indact) company provides just one
service: access to their respective mobile advertisitganks. Id., 1 35, 37.

It is remarkable and sanctionable that Millennial Med@ tdie other Defendants argue
that the FAC “does not name or otherwise specify glsifaccused] product or service” for
Millennial Media because in 35 of the FAC, “MillenniakMa’s MYDAS advertising platform
and UMPIRE ad serving technology” are expressly identifll. DAS and UMPIRE are the
only two distinctly named products or services offered byaviial Media, according to its
website. The allegations set forth in § 35 of the FA€irrcorporated by reference into Count
Eight — Patent Infringement against Millennial Medeeid., § 174. Even if the law required a
patentee to hame specific products and services in itagefment allegations, which it does n¢

a reasonable attorney would not advance Millennial Mediegument after reading the FAC.

2 Millennial Media’s counsel advancing this argument is @mes counsel that is subject to a pending motiq
disqualify. See D.E. 29.
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In addition, there is no publicly available informatiomm which Streetspace can disce
the specific name of Jumptap’s accused products and ser\igesmany other single-service

Internet companies, Jumptap does not appear to publicize aket maeparate or distinct nam

for its service. Rather, the service is simply asded with the company name — “the Jumptap

mobile ad network.” Streetspace’s FAC does adequatelyifigléme accused service by
identifying the service provider (Jumptap), and Defendantsirgdt to analogize this case to th

various cases they present is misleading.

2. The Amended Complaint Conforms with Form 18 of the FederaRules
of Civil Procedure

As mentioned abovdwombly andigbal do not raise the standard for pleadigct
patent infringement above what is currently required by-daeral Rules of Civil Procedure. |
particular, the Rules include Form 18, which “provides>an®le of alleging direct patent
infringement[.]” Elan, 2009 WL 2972374, at *2. “Under Rule 84 of the Federal Rul€5walf
Procedure[,] a court must accept as sufficient any pigadiconformance with the form[].rd.
The sufficiency of Form 18 is acknowledged even in cased by Defendants: “The Supreme
Court’s decisions iTfwombly andlgbal have not affected the adequacy of complying with Fo
18. To hold otherwise would render Rule 84 and Form 18 inwaliath cannot be done by
judicial action.” Realtime Data, 721 F.Supp.2d at 542.

Form 18 does not require the identification of any speeifcused product or service.

General types of products such as “electric motors”duil

2. On date, United States Letters Patent No. were
issued to the plaintiff for an invention in an elecmotor. The plaintiff
owned the patent throughout the period of the defendanitinging acts

and still owns the patent.

3. The defendant has infringed and is still infringingltb&ers Patent by
making, selling, and using electric motors that embody paented
invention, and the defendant will continue to do so unlessreg by this
court.

Fed. R. Civ. P. Form 18 (2007), 11 2s& also Advanced Analogic Technologies v. Kinetic

Technologies, 2009 WL 1974602, at *1 (N.D. Cal. 2009) (“To the extent [the defaihdaeks a
more definite statement providing further details as tarthieging products,” the court ruled,

“the motion will be denied, for the reason the mategaught[] is obtainable through

n
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discovery.”);Resonance Technology, 2008 WL 4330288, at *2 (“Like the example in Form 18| in

this case Plaintiff's [complaint] alleges a specifigpe’ of product that allegedly infringes upor

the patents at issue[.] ... [It] is not so vaguambiguous that Defendants cannot reasonably be

required to respond.”)

Streetspace’s allegation of infringing products and ser@assy passes the test. As an
initial matter, contrary to Defendants’ assertidhs, FAC does identify Millennial Media’s
infringing system by nameSee D.E. 30, 1 35. With respect to Jumptap, the Complaingedle
that Jumptap is infringing “by making, using, selling . . . #hme and/or system for providing
personalized information and/or targeted online advertsangices based on location,
consumers’ profiles and/or usage historid: at § 189. This sentence plainly notifies Jumptap
that its online advertising service (and the system flivedeng that service) is believed to be
infringing. The Complaint then devotes several moragraiphs to allege additional details
about the accused system and servig®, e.g., id. at 1 191 (referring to Jumptap’s “mobile
advertising network”), 193 (databases to track consumer d&é)software to target ads).
These allegations narrowly identify the type of sex\heing accused. They go way beyond what
is required by Form 18 (reciting only “electric motorsiind are not “so vague or ambiguous” as
to preclude Jumptap from responding to the charge.

Ironically, despite their repeated complaints thatedsqgace’s allegations are “far too
vague,” Millennial Media and Jumptap were able to glean enfsaghthe Complaint to
formulate a non-infringement argumet@e D.E. 49 at 6 (arguing that they do not infringe
because neither company provides a “terminal”’ as pars séitvice). So confident are they of
their non-infringement that Millennial Media and Jumptap uhge Court to dismiss the claims
against them “with prejudice”—before having even receiven ffatice” of what Streetspace ig
actually accusingld. The reality is, Millennial Media and Jumptap receivaedratice of their
accused system and service the day they received théaoimlaint. Instead of continuing to

quibble over the words of this Complaint, they shouldégponding to it.
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3. Now Is Not the Time for an Element-by-Element Infringemat
Analysis

With regard to Defendants’ argument that Millennial Meatid Jumptap do not infringe
because they provide no “terminal,” Streetspace disagRegardless, now is not the time to
engage in this sort of debate. Even if Defendants’raegii were correct—which it is not—a

Rule 12(b)(6) motion is not the proper vehicle to consérpatent or argue non-infringement.

The question before this Court is simply whether Sépaete has stated a plausible claim. Indeed,

the law does not even require the plaintiff to alldgeedlaim elements of the asserted patent.

Phonometrics, 203 F.3d at 794. “[I]t is in the discovery phase ofditign, not pleading, that the

parties are required to conscientiously develop factssthgiort the various theories of
infringement, or non-infringement as the case may Berie Hunter, Inc. v. Samsung

Telecommunications Am., LLC, 2010 WL 1409245, *4 (E.D. Tex. 2010). For the reasons sta
above, Streetspace properly states its claims oftdiremgement against Millennial Media anc

Jumptap. These claims should not be dismissed, let dismessed with prejudice.
B. Streetspace Properly States Its Claims for Indirect Infingement

Defendants next argue that Streetspace’s allegatioriokiowledge of the patent-in-
suit is improper because “as a matter of law[,] knowleaftge filing of the present action ot
sufficient for pleading the requisite knowledge for indir@fringement.” See D.E. 49 at 8
(citing Xpoint Techs., Inc. v. Microsoft Corp., 2010 WL 3187025, at *6 (D. Del. 2010) and
Mallinckrodt Inc. v. E-Z-Em, Inc., 670 F.Supp.2d 349, 354, n.1 (D. Del., Nov. 20, 2009)).
According to them, unless they knew of the '969 Patefatréehe filing of the initial complaint,
Streetspace cannot state a claim of indirect infrirereth See D.E. 49 at 9 (“Either Streetspace
can plead . . . the requisite knowledge of the '969 Patahe time it filed the original
Complaint, or it cannot.”). This contention is aisoorrect. Streetspace is alleging the
Defendants gained knowledge of the ‘969 patent at leastriysas the filing date of the initial

complaint — not after the filing date.

% If this contention was correct, then every patenteeldv have to put an accused infringer on notice of
applicable patent and/or infringement prior to filing a ptaint — thereby risking the filing of a declaratory judgm
initiated by the accused infringer — which is not the eurstate of the law.
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1. Xpoint and Mallinckrodt Do Not Prohibit an Indirect Infringement
Claim from Alleging the Accused’s Knowledge of the PatentaiSuit
Based on His Receipt of the Initial Complaint

The two decisions cited by Defendant¥peint andMallinckrodt—are gross outliers tha
have not been followed by any court outside of Delawéndact, they ar@ot even the law in th
Second Circuit.See, e.g., Automated Transactions, LLC v. First Niagra Fin. Group, Inc., 2010
U.S. Dist. LEXIS 141275, at *15-16 (W.D.N.Y. 2010) (“[I]n thisr€iit at least, pre-filing
knowledge of the patentsn®t essential to a claim of induced infringement.” (emphadded)).

Additionally, in both of those cases, the complaliat not actually rely on its filing date
a basis for knowledge of the patent. In both casegl#natiff did not allege the origin of the
defendant’s knowledge until during later argumesee Xpoint, 2010 WL 3187025 at *6,
Mallinckrodt, 670 F. Supp. 2d at 354, n.1. At most, these decisions niexidlyhat this sort of
allegation cannot be raised for the first timeéater argument. They do not support the result ti
Defendants urge here—that Streetspace be barred fragmglia its Complaint this action’s
commencement date as the date of actual knowledge péatéast.

The facts of this case are different fradpoint andMallinckrodt. Here, the pleading at
issue is ammended complaint, filed after the initial complaint. Hetbe FAC states that
Defendants gained actual knowledge of the '969 Patent upeivirgg the initial complaint.See,
e.g.,, D.E. 30, 190. And here, the FAC states that Defesdamttinued their inducing conduct
after receiving the initial complaintSee, e.g., id. at 1 71-73. These allegations clearly speci
that Defendants engaged in inducing conduct with the requisitelédge of the patent-in-suit.

Streetspace acknowledges that it currently lacks absoloteléaige as to Defendants’
awareness of the '969 Patent before this lawsuit beBanhrather than arguing about whether
can or cannot plead Defendants’ pre-filing knowledge of368 Patent, Streetspace simply
states the indisputable fact that Defendants have kiodwhe patent since at least as early as
filing of the first complaint, i.e., August 23, 20168ee, e.g., D.E. 30, 1 109. A plaintiff is not
precluded from stating such facts to support a claim of gogi-indirect infringementSee, e.g.,

Minkus Electronic Display Systems v. Micron Systems, 2011 U.S. Dist. LEXIS 26827 (D. Del.

(1}

nat

y
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Mar. 16, 2011)(The court granted defendant’s motion to dssrbig only to the extent that
Minkus’ claim for indirect infringement sought pre-filing dages. As to the defendanpsst-
filing activities, plaintiff's indirect infringement clainctually survived.). Defendants’ reliance

on Xpoint andMallinckrodt is thus misplaced.

2. If Streetspace Is Prevented from Stating Its Claims forndirect
Infringement, Defendants Will Effectively Escape Liability for Their
Actionable Post-Filing Conduct

Defendants’ view of the law makes no sense. If theagwerrect, then no defendant w

be held liable for indirect infringement where the defemdiast learns of the infringed patent

from the initial complaint—because no plaintiff wik able to state a claim in such a situation.

But that is simply not the case. It is well settledt liability for indirect infringement may be
triggered upon a filing of a complaint for patent infringetn&ee, e.g., Broadcom v. Qualcomm,
2007 U.S. Dist. LEXIS 62764, *15 (C.D. Cal. 2007) (“Given Qualcomknawledge of
Broadcom’s contentions at least as of the date dilthg of the complaint in May 2005, the
contention that Qualcomm lacked the required specifentrifor inducement] rings hollow.”),
vacated on other groundd;oadcom Corp. v. Qualcomm, Inc., 2007 U.S. Dist. LEXIS 86627
(C.D. Cal. 2007)Monolithic Power Systemsv. O2 Micro International, 476 F.Supp.2d 1143,
1158 (N.D. Cal. 2007) (Denied in part a defendant’'s motionuomsary judgment because “it
has known, since it was served,” that “the combinatwmhich its components were especial
made is allegedly both patented and infringingCjbiotronics, Ltd. v. Golden Source
Electronics, Ltd., 2001 U.S. Dist. LEXIS 6191, at *22-23 (C.D. Cal. 2001) (It waslisputed
that [the defendant] was first served with the Comnmpflron February 22, 2000[,] this date
represent[ed] the first date that actual knowledge @pttent-in-suit] may be imputed.”). In
general, the law allows a plaintiff to prove a defendaowledge of the patent-in-suit based
his receipt of the initial complaintSee 35 U.S.C. 287(a) (“Filing of an action for infringement
shall constitute[] notice [of the patent’s existence] A defendant can be held liable for indirec
infringement because of knowledge of a patent first gafmoed a complaint for patent

infringement. And if the plaintiff can recover for sug claim, then surely he must be able to

ly
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ot
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plead it.

Indeed, Apple pled indirect infringement in precisely tashion inElan
Microelectronics v. Apple, alleging that Elan “has had actual knowledge of the '218mpa&ince
at least July 1, 2009], the date it was first served Mjitple’s counterclaims]® Coddington
Decl., 11 2, 3, and Exh. A at 1 58. The allegation apdear&pple’s second amended answer
filed in response to a court order dismissing Apple’s orlginanterclaims of indirect
infringement. See Elan, 2009 WL 2972374 at *2. Neither the court nor Elan challenggulefs
new counterclaims.

Like Apple’s allegation irElan, Streetspace’s allegation here is proper. It doesasot,
Defendants suggest, “fabricate” a claim of indirectimgfement where there is nongee D.E. 49
at 8. On the contrary, it is the Defendants whoattempting to fabricate a defense. If
Streetspace is prevented from making its allegation resrause of the way Defendants found
about the patent, the same reasoning would also pretreptspace from stating its claims in g
subsequent pleadindd. at 9 (arguing that any further amendment “would be fytilé effect,
Defendants would escape liability for their post-filingiredt infringement.

The law of pleadings is designed to provide adequate notite taccused; it does not
absolve him from punishment where real liability existre&space’s allegations are simple.
Defendants gained actual knowledge of the '969 Patent upeivirgg the initial complaint.See,
e.g.,, D.E. 30, 1 90. Defendants continued their inducing condigctraceiving the initial
complaint. See, eg., id. 1 71-73. If true, these allegations establish Deferndeftiity for
inducement.See Broadcom, 2007 U.S. Dist. LEXIS 86627, at *16lonolithic Power Sys., 476
F.Supp.2d at 115&ybiotronics, 2001 U.S. Dist. LEXIS 6191, at *22-23. Streetspace must [

allowed to state its claims.

3. Streetspace’s Factual Allegation Concerning Google’s Patent Ddiase
Creates a Reasonable Inference of Google’s Knowledge of the &t
in-Suit

Defendants next take issue with Streetspace’s factegbéibns supporting Google’s

* Remarkably, Defendants (including Apple) advance an argutmarapparently does not apply to Apple in othe
indirect patent infringement cases.
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knowledge of the patent-in-suit, arguing that “the meesgnce of the 969 Patent within the
comprehensive Google Patents database is not sufficisnpfmrt a reasonable inference that]
anyone at Google actually was aware of the existenteed®69 Patent.” D.E. 49 at 8.
However, Defendants cite no meaningful authority to sugpeir argument.

Defendants’ argument only recites platitudés. at 8-9 (quotingfwombly, 550 U.S. 544
andHackford v. Babbitt, 14 F.3d 1457 (10th Cir. 1994)Twombly andHackford are not patent
infringement cases. Théackford opinion briefly touches on the pleading requirements for
standing, but does not discuss it in any detgak Hackford, 14 F.3d at 1464 (“Issue on
Appeal”), 1465.

Twombly dealt with the pleading of an antitrust claim. Spealfy, the issue was whether
a factual allegation of “parallel conduct” between magaaticipants was enough to suggest an
“lllegal agreement.”Twombly, 550 U.S. at 545. In its analysis, the Supreme Court dtaed
“[flactual allegations must be enough to raise a rightlief above the speculative level on the
assumption that all of the complaint’s allegatiorestane.” Id. However, it then added: “Asking
for plausible grounds does not impose a probability requineatehe pleading stage; it simply
calls for enough fact to raise a reasonable expectdtairdiscovery will reveal evidence of
illegal agreement.’1d.

Streetspace’s allegations of Google’s knowledge of the Fa@nt easily meets the
Twombly standard. The Complaint states that Google maintatiest-searchable database
containing the '969 Patent. D.E. 30, 1 72. It is easgtowhy, based on this fact alone,
Streetspace would have a reasonable expectation thaveligavill reveal additional evidence of
Google’s actual knowledge of the patent. Google not onlyigies access to patents, it also
processes them and collects metadata about tBeend. Such metadata represents Google
knowledge, which may or may not be available to the pul@icogle’s knowledge becomes even
more plausible when one considers that the '969 Pd&ai$ with, among other things, online
advertising—something that is part of Google’s core busingss{ 6, 15. Indeed, it is difficult

to understand how a company could spend the effort to acuoeess, and store in its database
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a document related to its business—and yet remain totaltyagt of its existence. Streetspac
inference is reasonable and plausible, and amountsr®thmn mere speculation.

In any event, as discussed above, Streetspace propeggsaGoogle’s knowledge of th
'969 Patent because it already states that Google leafled patent when it received
Streetspace’s initial complainEeeid., I 72. That short and plain statement of fact fiscgnt,
and the law demands no mor&ee Fed. R. Civ. P. 8(a)(2).
V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to Dismei®uld be denied entirely.

Respectfully submitted,

Datec April 25, 2011 SAN DIEGO IP LAW GRCUP LLP
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