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k of America et al Doc.

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

JOANN R. OWENS ANDLARRY M. OWENS, CaseNo.: 11-cv-4580-Y(R

ORDER: (1) DENYING IN PART AND
GRANTING IN PART MOTION TO DISMISS OF
DEFENDANT BANK OF AMERICA; AND

VS. (2) DENYING IN PART AND GRANTING IN
PART MOTION TODISMISSASTO
DEFENDANTSJ.P. MORGAN M ORTGAGE
ACQUISITION CORPORATION, MARIX
SERVICING, LLC, AND RESIDENTIAL CREDIT
Defendants. SOLUTIONS

Plaintiffs,

BANK OF AMERICA, N.A., ET AL,

Plaintiff Joanne R. Owens and Larry M. OwéfRlaintiffs”) bring this action against
Defendants Bank of America, N.A. (“BANA”), J.Rlorgan Mortgage Acquisition Corp. (“*JPM”),
Marix Servicing, LLC (“Marix”), and Residential €dit Solutions (“RCS”).The Court previously
granted the defendants’ motiotesdismiss with leave to amend. (Dkt. No. 108, “Order.”)
Plaintiffs filed their Second Amended Colaint on November 13, 2012. (Dkt. No. 111.)
Plaintiffs again allege claims for: (1) breachcohtract; (2) promissorgstoppel; (3) fraud; (4)
violation of the Equal Cred®pportunity Act (‘ECOA”), 15U.S.C. 8§ 1691(d)(2)(B); (5)
negligence; (6) violation of California Bumgss & Professions Code 88 17200 et seq. and 1750
("UCL"); and (7) declaratory relief.

Having carefully considered the papers submiitted the pleadings in this action, and for

the reasons set forth below, the CADRDERS as follows:
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The Motion of Defendants JPM, Marix and RCS to Dismi€38SIED IN PART AND
GRANTED IN PART, WITHOUT LEAVE TO AMEND; and the Motion of Defendant BANA to Dismis
is DENIED IN PART AND GRANTED IN PART, WITHOUT LEAVE TO AMEND.!

DISCUSSION
l. CLAIMSAGAINST BANA

BANA moves to dismiss all claims against Rlaintiffs allege claims for: (1) breach of
contract; (2) promissory estoppel; (3) fraud; (dlaiion of ECOA; (5) negligence; (6) violation of
UCL; and (7) declaratory relief. The Couddresses BANA's motion as to each claim in turn.

A. CONTRACT CLAIM

1 FORMATION

The Court previously granted BANA’s motion to dismiss the First Amended Complaint
(“FAC”) with leave to amend on the grounds thag ttaims growing out cdin alleged modification
agreement were barred. The face of the pleading showed that Plaintiffs had failed to satisfy
condition precedent: timely acceptance and return of BANA's offer fetRaintiffs offered a
number of arguments in opposition to the motion which were not supported by the allegation
the FAC.

In their Second Amended Complaint (“SAC”) aiitiffs now allege that they paid BANA
an additional modification fee, along with returnihg offer letter (albeit six days late), and that
BANA accepted the modification feas well as three months’ mortgage payments at the lower
modified amount, without any objection to Pld#iist late acceptance. (SAC 1 20, 21, 32, 33.)

Plaintiffs allege that the mdikation fee was new consideration, apart from and in addition to tf

! Defendant BANA requests jugal notice of Joann R. OwendXeclaration filed in this
action at Dkt. No. 4 (“Owens Dec.”), as wellasopy of the Deed of Trust recorded July 27, 20(
with respect to the subject property. (Dkb.N13, “RIN”.) The unopposed request for judicial
notice iISGRANTED. See Knievel v. ESRN93 F.3d 1068, 1076 (9th Cir. 2005). The Court has
considered the documents in conm@atiwith the motions to dismiss.

2 As stated in the Court’s previous Ordiéye modification offer letter provided that
Plaintiffs were to “[ilndicate youacceptance of this offer fordodified Mortgage. . . by signing
the attached acceptance, which must be signed by each borrower and returned within seven
this letter. If we do not receivhis signed acceptance letter, this offer will expire automatically
without further notice.”

D
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amounts owed to BANA as mortgage payments,&ould not have begraid by the Plaintiffs
except as costs incident to the modification of their loan by BANA. (SAC 11 20, 32.) Plaintiff
allege that, as a result, the modification agreement is enforceable.

BANA argues, as before, that its acceptapicne modification feand modified monthly
payments is of no effect since those were amaaintsidy owed under the existing loan agreeme
Acceptance of amounts already owssthnot establish waiver of the time condition in the offer
letter.

A condition precedent, such as acceptanceinvatspecified time period, may be waived
where the other party accepts latefpenance and retains the benefi&eeSabo v. Fasand,54
Cal. App. 3d 502, 503 (19845prbes v. Bd. of Missions dfethodist Epis. Church, SL7 Cal. 2d
332, 335, 110 P.2d 3 (1941). “The [offeror] mayray not waive the time for acceptance but
generally this decision will be expressed bydusons after receiving the late acceptancgabg
154 Cal. App. 3d at 507-08. “As a matter widamental fairness the party who caused the
uncertainty by late acceptance of the offer stidndlar the burden of clarifying matters if
clarification is necessary.Id. at 508 (citing the analogous prinagpin Cal. Civ. Code § 1654 that
“the language of a contract shdude interpreted most strongdgainst the party who caused the
uncertainty to exist”).

In addition, “[g]enerally speaking, a commitnti¢o perform a preesting contractual
obligation has no value.Auerbach v. Great W. Bank4 Cal. App. 4th, 1172, 1185 (1999). Thug
submission of payments already owed undesxasting agreement would not be consideration
giving rise to a new, enforceableopmise. Id.; see also 1 Witkinu8MARY OF CALIF. LAw (10th
ed., 2005) Contracts, § 218, p. 251. However, cenaitbn may be found texist even when it
“consists almost wholly of a performance thagiseady required . . . [i]t is enough that some s
additional performance is bargained for and giveriisanelli v. JP Morgan Chase Bank, N.A.,
No. C 10-03892 WHA, 2011 W1134451, at *4 (quotinglouse v. Lala214 Cal. App. 2d 238,
243 (1963)).

Here, the terms of the offer letter desctibe alleged modification fee as a “mortgagor

contribution of $1,097.85,” and further deserithe “contribution” as follows:

nt.

all
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[the contribution] includes any requiregiscrowfunds. These fees are
estimates and may change. Shothétitle and attorney fees be less than the
estimatedfigures,Bank of America will apply the overage accordingly. If
they aremore than stated, we will layou to send us certified funde cover
the shortages.

(Owens Dec., Exh. 1 at p. 2l a prior declaratiom support of Plaintiffs’ application for a
temporary restraining order, Joanne Owendther understanding that the payment was t(
cover costs associated with the modificatioepairation of legal documents, notarization, af
FedEx fees. (Owens Dec., § 11.) The accestatement attached to the Owens Declaration
shows that BANA accepted the $1097.85 magor contribution from Plaintiffs and

characterized as a “misc. posting.” Likewjthe modified payment amounts accepted by
BANA subsequent to that wemdted as “misc. posting” amourds well. (Owas Dec., Exh.
2.)

BANA argues the mortgagor contribution was nothing more than “required escrow fun
that Plaintiffs already owed undre terms of the Deed of TrustRJIN, Exh. B [Deed of Trust].)
BANA points to paragraph 3, contding that the mortgagor contribati falls within the definition
of “Escrow Items,” which includes periodic paymefustaxes, leasehold payments, and insuran
Consequently, BANA argues, acceptance of theigagor contribution was not an indication of
waiver by BANA. However, nothing on the fackthe SAC or the judicially noticeable

documents, including the account statements and ¢leel Df Trust, indicates definitively that the

mortgagor contribution was an “Escrdt@m” already owed by Plaintiffs.

The mortgagor contribution language in the ofégter can be read reasonably to mean thiat

such a payment is additional coresigtion for the modification agreemt. Plaintiffs allege that
BANA accepted that payment, as well as theirdays-late written acceptesm of the offer letter,
without objection. Based on these allegations, Plaintiffsdnaow sufficiently stated a basis fg
their contention that BANA waived the time regpment and a contract to modify their loan

was formed'

3 BANA argues that the Court’s Order on theoprinotion to dismiss is binding law of
the case. However, as the Cawsted in that Order, Plaintifisad not alleged this mortgagor
contribution argument in their FACThe Court is well within & authority to deny a motion to|
dismiss where the amended pleadings theeconcerns raised by the previous order.
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2. STATUTE OFFRAUDS

BANA also argues that the contract claim féiecause it does not comport with the Statute
of Frauds. Under California lawgan modification agreements argogect to the Statute of Frauds,
California Civil Code section 1624, which states tetain contracts afavalid unless “they, or
some note or memorandum thereof, are in writimg) subscribed by the party to be charged.” Cal.
Civ. Code § 1624(axee alsaCal. Civ. Code § 1698 (“a contrantwriting may bemodified by a
contract in writing”). To satisfy the statute o&dids, the writing may be informal and need not be a
signed contractual agreement, so long asidtemces the existence of an agreem&ael Witkin,
SUMMARY OF CALIF. LAW (10th ed., 2005) Contracts, 88 3852. The “writing” to which the
statute refers can include “an exchange of letteos ... a writing from one party to the other actgd
upon by the other.Goodman v. Community Sav. & Loan As24% Cal. App. 2d 13, 23 (1966);
see also Rex v. Chase Home Fin. LBBCV 12-0609 DOC, 2012 W&k866209 (C.D. Cal. Nov.
19, 2012). A mortgage or deed of trust falls witthe statute of frauds, and an agreement to
modify a mortgage or deed of trust is also subject to the statute of fidedsest v. Security Nat'l
Mortg. Loan Trust 200252167 Cal. App. 4th 544, 552-53 (2008).

BANA argues that since the offer letter thentst® Plaintiffs was not signed by BANA or
its agent, that document could not be a writingpfarposes of the Statute of Frauds. However,
California law does not strictly reqeia “signature” in order to find that the party to be charged
subscribed to the writingCf. Donovan v. RRL Corp26 Cal. 4th 261, 277-78 (2001) (when
advertisement constitutes an offerinted name of the merchantsigfficient to show that merchan
subscribed to the writing for purposes of the Statute of Frawgsglso Lamle v. Mattel, In394
F.3d 1355, 1362 (Fed. Cir. 2005) (citing long-standdadjfornia Supreme Court authority holding
that typed names appearing on the end of telegrartetters are sufficient to be a “signature”
under the Statute of Frauds). €Toffer letter was specifically adelsed to Plaintiffs, referenced
their loan number, was printed on Bank of Aroarietterhead, specified &rms, and the cover
letter closed with “Sincerely, lss Mitigation.” (Owens Dec., Exh.at p.1.) This establishes an

adequate basis for satisfying the Statute of Frauds.
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Thus, the Court concludes Plaintiffs have plea@ets sufficient to establish that a contra
was formed and that contract was not renderedhfenceable due to the Statute of Frauds. The
motion to dismiss the contract claimDgNIED.

B. PROMISSORY ESTOPPEL CLAIM

Plaintiffs also allege a claim for promissoryagpel, in the alternative. They allege that
BANA promised them a loan modification by viét of its offer letter, and that they paid
modification fees and made mortgage paymentsliance on that promise. (SAC 11 39, 40,%1.
Like the breach of contract clairR|aintiffs’ new allegations that they paid an additional fee in
reliance on the promise are sufficient tatsta claim for promissory estopp&ee Aceves v. U.S.
Bank, N.A192 Cal. App. 4th 218, 226 (2011) (oral promise by bank to “work on” modification
coupled with borrower’s agreement to foregakraptcy relief in reliance on that promise
established promissory estopp@&gicido v. Aurora Loan Sery€V 11-02032 AHM FFMX, 2012
WL 123280 (C.D. Cal. Jan. 17, 2012) (promissotp@sel sufficiently alleged where borrower
made improvements to home and forewmartkruptcy in reliance on promise of loan
modification). The motion to dismiss the promissory estoppel claiPeNsED.

C. FRAUD CLAIM

Plaintiffs bring a third clainfior fraud. Under California lawthe elements of a claim for
fraud are: (1) misrepresentatioha material fact; (2) knowledg# falsity (or “scienter”); (3)
intent to defraud; (4) justifiable reliance o tmisrepresentation; aif) resulting damagel.azar
v. Super. Ct.12 Cal. 4th 631, 638 (1996). Under Rule 9the complaint must allege specific
facts regarding the fraudulent activity, such asttime, date, place, and content of the alleged
fraudulent representation, howwhy the representation was flsr misleading, and in some
cases, the identity of the person engaged in the fr@ad.Vess v. Ciba-Geigy Corp. USA7 F.3d
1097, 1106 (9th Cir. 2003¢ooper v. Pickettl37 F.3d 616, 627 (9th Cir.1997). The knowledge
or scienter element of a fraud claim need ngbleaded with particularity, but may be made

alleged generally pursuant to Rule 9(®dom v. Microsoft Corp486 F.3d 541, 554 (9th Cir.

* The allegations of paragraph 41 actually ey “Defendants” paid modification fees an
made mortgage payments. (SAC { 41.) The GQegognizes this as a typographical error such
that “Defendants” shouldave read “Plaintiffs.”
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2007). However, knowledge must still be pleaded sufficiently to make entitlement to relief

plausible. Bell Atl. Corp. v. Twombl\50 U.S. 544, 569 (20073ge also Oestreicher v. Alienware

Corp.,544 F. Supp. 2d 964, 968 (N.D. Cal. 2008) aff'd, 322 F. App’x 489 (9th Cir. 2009).

The Court previously found that the allegatiofishe FAC regarding fraud were unclear as

to what material misrepresentations werade, what form those statements taak $tatements

174

from Rogers at BANA, statements in the offer lettgrsome other statements), and other detailg of

the claim. The fraud claim in the SAC is nearly word-for-word identical to the FAC. For example,

Plaintiffs again alleg¢hat “[o]n or abouDecembe009, [BANA] represented tBlaintiffs that it
would modify the loans if Plaintiffs paid centafiees. . . [and] made their monthly payments,”
despite acknowledging in their argument they meant to aDetgber2009. (SAC 1 45, emphasig
supplied.) The only change tagttlaim in the SAC is that Plaintiffs now allege they were
instructed to pay, and did pay, extra fees to obtain the modificatBaeSAC  45.) Even giving
the SAC a liberal readingfje allegations are insufficient state the naturef the fraudulent
representation, why it was misleag, and that it was made kpmeone at BANA with knowledge
of its falsity and intent to deceive. The allegas that BANA “knew orshould have known” that

its representations were falssd that it had no intention perform, are conclusory and

insufficient to state a plause claim for fraud under thEBwomblystandard. Accordingly, the Court

finds that these allegjans are not sufficient to stateckim for fraud against BANA and the
motion to dismiss iISRANTED as to this claim.

D. EQUAL CREDIT OPPORTUNITY ACT CLAIM

Plaintiffs allege a violation ahe procedural requirements of the Equal Credit Opportuni
Act (“ECOA”), 15 U.S.C. § 1691(d), namely thatmeditor must, within 3@ays of receiving a
completed application for credit, notify the appht of its action on the application and provide g
specific statement of the reasons foy adverse action. 15 U.S.C. § 1691(dj(Blaintiffs allege

that they made a loan modification applioatin October 2009 and weapproved, but after

® The Court’s Order on the prior motion tsutiss the ECOA claim found that Plaintiffs
failed to allege they were members of a protectasls for purposes of an ECOA claim. Plaintiffg
have since amended and clarified their clailmsserting only violation ahe procedural notice
requirements in the statute, not discrimination.

ty
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making payments for three months (and thus im#eg “current” in their payments), they were
notified in early 2010 that theplication was denied “and/or” @hthey had to reapply for a
modification. (SAC { 53.) Plaintiffs claim théitey were never givea written notice of the
reasons for that adverse action. (SAC 1 53.)

As the Court’s prior Order stated, adverseascfor purposes of the ECOA does not inclu
“refusal to extend additional edit under an existing credit arrangement where the applicant is
delinquent or otherwise in defls, or where such additionatedit would exceed a previously
established credit limit.” 15 U.S.C. §1691(d)(6¢e alsd 2 C.F.R. § 202.2(c)}@i) (stating that
adverse action does not inclugla]ny action or forbearance reiag to an account taken in
connection with inactivity, defaulgr delinquency as to that accountPlaintiffs allege that they
were “approved” in October 2009 and then “denied&arly 2010 on the sanagplication. (SAC |
53.) But their other allegations and the matterscjatly noticeable here show that: (1) Plaintiffs
were approved and given an offer by BANA) {Be offer was contingent on timely acceptance;
and (3) Plaintiffs were in default at the timetloit application. BANA’gepudiation of the prior
offer, under these circumstances, was not a defimktredit application a® which a notice of
adverse action was required under th€©©BC Accordingly, BANA’s motion iSSRANTED without
leave to amend as to this claim.

E. NEGLIGENCE CLAIM

The SAC again alleges a claim for negligetbased upon the contention that Defendants

were “actively careless” in enticing Plaintiffs to pay additional fees to modify their loan and th

failing to abide by their promises and to propedgwge documents provided by Plaintiffs to them.

(SAC 1 60.) As with their FAC, Plaintiffs fail tnake any plausible allegations of a duty owed t
them by BANA so as to overcome the well-estddad law that lenders gerally owe no duty to
borrowers.Nymark v. Heart Fed. Sav. & Loan Ass281 Cal. App. 3d 1089, 1096 (1991)
(financial institution owes no duty of care to atoaver when it is acting merely within the scope
of its conventional role aslander of money, citing case§aldate v. Wilshire Credit Corp686 F.

Supp. 2d 1051, 1063 (E.D. Cal. 2010) (same).

e
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The portions oRagland v. U.S. Bank, N.£209 Cal. App. 4th 182 (2010), cited by
Plaintiffs, are inapposite to theirgigence claim. Those portions Raglandconcerned
allegations of intentional infliction of emotiondistress where a wrongftdreclosure was carried
out in spite of the bank’s instruahs to the borrower to go into default so she could apply for a
modification, only to have the bank then ie&se the payment amounts and deny a modification|.
Ragland,209 Cal. App. 4th at 203-204. TReglandcourt went on to hold that the borrower had
not alleged a duty of care for purposes of neglag liability, citing withapproval the earlier
Nymarkdecision. Ragland 209 Cal. App. 4th at 205-07. Plaffs’ claim alleges negligence by
BANA and the other defendants, not mienal and outrageous conduct. Asagland in the
absence of a basis for finding a duty of care erpidrt of a lender, no negligence claim can be
stated.

Again, Plaintiffs have attempted to ture@ntractual claim into a tort claim without

alleging a factual basis for such liability — in this instance, facts supporting imposition of a duty of

care. The motion to dismiss the negligence clai®RSNTED.

F. BUSINESS & PROFESSIONS CODE § 17200 CLAIM

California’s Unfair Competion Law, Business & Prefssions Code section 17260seq.
(“UCL") “prohibits unfair competition, including uawful, unfair, and fraudulent business acts.”
Korea Supply Co. v. Lockheed Martin Corg9 Cal. 4th 1134, 1143 (2003). Plaintiffs incorporate
all their other allegationim the UCL claim. BANA moveso dismiss on all three prongs.

To adequately plead a UCL claim based onuthlawful prong, a plaintiff must allege that
the defendant violated some other law, whether it is state, federal or &mmaHale v. Sharp
Healthcare 183 Cal. App. 4th 1373, 1383 (2010). Becausentfifs sufficiently allege a claim for
breach of contract and promissory estoppel, tiexe alleged a predieator a UCL unlawfulness
claim and possibly an unfairness claim as wske Boschma v. Home Loan Ctr., JA@8 Cal.
App. 4th 230, 252 (2011) (Californimarts have applied a variety w@fsts to the unfairness prong,
including requirement that claiia tethered to other legalqeirements or that conduct is
“unethical, oppressive, unscrupulous or substantiajlyious to consumers”). Similarly, becauss

Plaintiffs’ allegations in theifraud claim are not sufficient, ¢éir UCL claim based upon fraudulent
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conduct is also insufficient. Because at least UCL prong is sufficiently pleaded, the motion tq
dismiss the UCL claim iBENIED.

G. DECLARATORY RELIEF

Plaintiffs seek declaratory relief alleging thia¢re is a current controversy in that they
assert rights under a modification agreenvatit BANA, but BANA refuses to honor that
modification agreement. Further, they allege BYANA sold their mortgagéo JPM, and Marix is
JPM’s servicer. (SAC 1 25.) Plaintiffs alletpat JPM and Marix were aware of the loan
modification with BANA, but also refuse to honibrat agreement and have begun the foreclosuf
process. (SAC 11 26-29.) The foreclosur@pss was halted by tirestant litigation — a
temporary restraining order was entered by the Court on September 16, 2011 (Dkt. No. 12),
thereafter Defendants stipulated tpraliminary injunction (Dkt. No. 27).

Resolution of this controversy will affectdhtiffs’ rights in the property going forward.
Plaintiffs have now alleged a viable claimetaforce the alleged modification agreement. The
claim for declaratory relief is therefoag@propriate, and the motion to dismis®BNIED.

. CLAIMSAGAINST JPM, MARIX, AND RCS

As with the prior complaint, the SAC agd#ils to satisfy the notice pleading
requirements of Rule 8 of the Federal Rule€ivil Procedure because it does not give each
defendant fair notice of the nature of the claims again§ee, e.g., Gen-Probe Inc. v. Amoco
Corp.,926 F.Supp. 948, 960-61 (S.D. Cal. 1996). IndB&ntiffs do not appear to have made
any effort to correct the pleading deficienasntified in the Court’s Order with respect to
Defendants JPM, Marix and RCS.

Plaintiffs allege that BANA sold their mortgage to JPM. (SAC { 25). They further alle
that Marix is JPM’s servicer(SAC 1 25.) The SAC has no all¢igas as to RCS except to list it
in the caption of the complaint, and to state jnformation and belief, that it is a Delaware
corporation doing business in Cahifta. Plaintiffs allege thatPM and Marix were aware of the
loan modification with BANA, but also refuge honor that agreement and have begun the
foreclosure process. (SAC 11 28:) Itis only in the opposition to the motion to dismiss that

Plaintiffs explain their understamdy that Marix transferred servigy responsibilities on the loan tg

10
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RCS at some point after the fi§ of the original complaint. Despite the thinnest of factual
allegations as to these three defendants, Plaintfitend that they are liebfor all of the claims
except the ECOA claim. While Plaintiffs’ argued,opposition to the prior motion, that these
defendants are liable as successors to BANA, liae¢ not added anyl@dations to establish
successor liability.

In opposition to the current moti, Plaintiffs argue that “Defhdants” are “purchasers and
successors,” “assignees,” “holders in due course.” (Plaintiffs’ Opposition to Motion to Dismis
J.P. Morganet al, Dkt. No. 118, at 6:13-7:2.None of these theoriesjdeaded, or even hinted at
in the SAC. Plaintiffs do not offer any cogexiplanation of how thesarious theories would
result in liability on the part alPM, Marix, or RCS. As the Cdig prior Order stated, Plaintiffs’
pleading obligations require thidtey allege “some good faith bagis asserting thalPM, Marix,
and RCS are liable on the claims,” whether as suctessssignees, or otherwise. (Order at 10.)
Having failed to plead such a basis in the Sth@,claims for breach of contract, promissory
estoppel, negligence, fraud, and lU@olation must be dismisseahainst JPM, Marix and RCS.

By contrast, as to Plaintiffs'etlaratory relief claim, the Couagrees that there is a curren
controversy in that Plaintiffssgert rights under an agreement to modify the terms of the loan W
BANA, and BANA refuses to honor that modification agreement. This, in turn, affects the rig
of JPM, as well as JPM’s servicers (Marix and now §Qghich seek to proceed with a non-
judicial foreclosure on the loan. Asresult, the Court finds thatetlelaim for declaratory relief as
to JPM, Marix, and RCS is well statethdathe motion to dismiss this claimD&ENIED.

CONCLUSION

Based upon the foregoing, the CODHRDERS that:

(2) The motion of Defendant Bank of Aneaj N.A. to dismiss Plaintiffs’ claims for
fraud, negligence, and ECOA violationGRANTED and those claims af& smISSED as against

Defendant Bank of America, N.A. The motion to dismiss is othemdzeeD. Defendant Bank

® Despite Plaintiffs’ failure to amend to alletiat RCS is the current loan servicer, there
appears to be no dispute about faist. The Court, in the interasof justice and efficiency, deems
the SAC to so state for purposedlod declaratory relief claim only.
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of America, N.A. shall file its answer to Rdiffs’ claims for breach of contract, promissory
estoppel, UCL violation and dechtory relief no later thad ay 21, 2013.

(2) The motion of Defendants J.P. igan Mortgage Acquisition Corp., Marix
Servicing, LLC, and Residential Credit Solutiongltemiss Plaintiffs’ claims for breach of
contract, promissory estoppel, didh negligence, and UCL violation@RANTED and those claims
areDIsMISSED as against Defendants J.P. Morganrtgage Acquisition Corp., Marix Servicing,
LLC, and Residential Credit Solution$he motion to dismiss is otherwiBENIED. Defendants
J.P. Morgan Mortgage Acquisition Corp., Ma8ervicing, LLC, and Residential Credit Solutions
shall file their answer to Plaintiff€laim for declaratory relief no later thahay 21, 2013.

| T 1SS0 ORDERED.

Date: April 30, 2013 W W

U YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE
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