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WHEREAS, Plaintiff PNY ™TBchnologies, Inc. (“PNY”) and Defendant SanDisk

Corporation (“SanDisk”), by and through theispective counsel of cerd, hereby STIPULATE

AND AGREE to, and ask that theoGrt enter the following order:
STIPULATED PROTECTIVE ORDER

1. PURPOSES AND LIMITATIONS

Disclosure and discovery gty in this acton are likely to mvolve production o
confidential, proprietary, or private infortm@n for which special protection from pub

disclosure and from use for any purpose other grasecuting this litigation may be warrant

Accordingly, the parties herebtipulate to and petition the coud enter the following Stipulated

f

ic

Protective Order. The parties acknowledge that@uder does not confer blanket protections on

all disclosures or responses to discovery andtheprotection it affords from public disclosuyre

and use extends only to the limited informationtems that are entitled twonfidential treatment

under the applicable legal prinagsl The parties further acknodtge, as set forth in Section

14.4, below, that this Stipulated Protective Ordees not entitle them to file confident

information under seal; Civil Local Rule 79-5 a@éneral Order 62 set forth the procedures

al

that

must be followed and the stamda that will be applied whea party seeks permission from the

court to file material under seal.

2. DEFINITIONS

21 Challenging Party: a Pgrtor Non-Party that chlEnges the designation

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items:information (regardless of how it |

generated, stored or maintained)tangible things that qualifipr protection under Federal Ry
of Civil Procedure 26(c).

2.3 Counsel (without qualifier): Outside Coeh®f Record and House Counsel

well as their support staff).

2.4 Designated House Counsel: Houseufitel who seek access to “HIGHI

CONFIDENTIAL — ATTORNEYS’ EYES ONLY” infamation in this matte Presently limiteg
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1
to Bernfard Shek, Esq., of SanDisk.

2
4.5 Designating Party: a Party or Non-Party that designates information or items that |

3
produces in disclosures or rasponses to discovery as “CONFIDENTIAL” or “ATTORNEYS’

4
EYES (ODNLY".

S : : : : : :
4.6 Disclosure or DiscoverMaterial: all items or information, regardless of the

6
mediunj or manner in which it generated, stored, or maintain@cluding, among other things,
7
testimofy, transcripts, and tangible things), the¢ produced or generated in disclosures or
8
responges to discovery in this matter.

9
4.7 Expert: a person with spelzad knowledge or experier in a matter pertinent to

the %t(l)g ation who (1) has been retained by a Partysotounsel to serve as an expert witness or
as aiLlcc nsultant in this action, (2) is not a gasturrent employee cd Party or of a Party’s
com}ozet tor, and (3) at the time of retentionngg anticipated to beconan employee of a Party
or of1 g Party’s competitor.

14
4.8 “ATTORNEYS’ EYES ONLY” Informaton or lItems: extremely sensitive

15
“Confidgntial Information or Ites” disclosure of which torether Party or Non-Party would

16
create @ substantial risk of serious harm thatccoot be avoided by lessstrictive means. PNY

17
has requested, or may request, in this casduptmn of documents produced or received by

18
SanDisk in other cases that were not mark&tiorneys' Eye Only Information” because the

19
operatiye protective orders in those caseguired the use of different languageg.,

20
"Confidgntial Business Inforntian,” "Outside Counsel Only,br "Highly Confidential." To

21
avoid ynnecessary expense and delay, documents produced or received by SanDisk in pt

22

litigation that are stamped, marked or othee identified as "Confidential Business
23

Information,” "Outside Counsel Only," or fghly Confidential,” or with other language
24

indicating that they should be treated as "Atwysi Eyes Only Information” under this Order,

25
shall be treated as "Attorneys' Eyes Only Infaior@ under this Order. In connection with the

26
productjon of such documents, SanDisk will inform PNY of the bates ranges containing suc

27
documents and that such documents shall be traatéétorneys' Eyes Onlywformation" in this

28
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3
Counse€|
4

(\

e

5
.6

entity n
7

e

4

action

9 House Counsel: attorneys who are emmsyef a party in this action. House

| does not include Outside Counsé&@tord or any other outside counsel.

Lounsel does not include Outside Counsé&@tord or any other outside counsel.

.10 _Non-Party: any naturalngen, partnership, corporaticassociation, or other legal
bt named as a Party to this action.

.11 Outside Counsel of Recorattorneys who are not enggkees of a party to this

ut are retained to represenadvise a party to this action and have appeared in this action

9
on behalf of that party or are affiliated with a law firm which has appeared on behalf of that party

10

e

4

11
consult

12 |

4

13

.12 _Party: any party to this action, includiaiy) of its officers,directors, employees,
ants, retained experts, and Out§ldansel of Record (arttieir support staffs).

.13 Producing Party: a Party or Non-Patat produces Disclosure or Discovery

Material in this action.

14

4

15

4.14 Professional Vendors: pens or entities that provid@igation support services

(e.g., photocopying, videotaping, tsd@ting, preparing exhibitsor demonstrations, and

16
organiz

17
subcon

18
4.15 Protected Material: any Disclosure osddivery Material that is designated as

19
“CONF

20
4.16 Receiving Party: a Partigat receives Disclosure @iscovery Material from a

21
Produc

22

ng, storing, or retrieving data inyamorm or medium) and their employees and

ractors.

DENTIAL,” or as “ATTORNEYS’' EYES ONLY.”

ng Party.

$COPE

23

24
(as def

25
all copi

26

The protections conferred byighStipulation and Order coveaot only Protected Material

i[ed above), but also (1) any informatiopied or extracted frorRrotected Material; (2)

S, excerpts, summaries, or compilations of Protected Material, and (3) any testimon

convergations, or presentations by Parties or their Counsel that might reveal Protected Materi

27
Howev

28

@r, the protections conferred by thigp@ation and Order do not cover the following

-3-
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2.
Recelvi

3
a resul
4
public 1
-5
prior to
6
obtaine
7
Party.

8
A

1
informTon: (a) any information that is inethpublic domain at the time of disclosure to a

g Party or becomes part of the public domaftier its disclosure to a Receiving Party as
of publication not involrg a violation of this Ordeincluding becoming part of the
ecord through trial or otherwise; aflg) any information known to the Receiving Party
the disclosure or obtained by the Recgjarty after the disclosure from a source who
0 the information lawfully and under no oatign of confidentialy to the Designating
Any use of Protected Matdrat trial shall be governed layseparate agreement or order.

Ml CONFIDENTIAL information and ATTORNEYS’' EYES ONLY information

9
producéd or exchanged in the couné¢his case shall be used b tharty or parties to whom the

10
informajion is produced solely for the purpose of this case.

11

DURATION

12 EEven after final disposition of this litigat, the confidentiality obligations imposed by
this 1(g.)r( er shall remain in effect until a Designating Party agrees otherwise in writing or a cout
orde1r4o-herwise directs. Finalspiosition shall be deemed to be the later of (1) dismissal of all
clair%lg and defenses in this action, with or withprejudice; and (2)ral judgment herein after
the %grr pletion and exhaustion of afipeals, rehearings, remands Jdriar reviews of this action,
incluld7ing the time limits for filing any motions or applications for extension of time pursuant to
applliga ble law.

19

DESIGNATING PROTECTED MATERIAL

20

3.1 Exercise of Restraint and Care in [Desiting Material for Protection. Each Party

21
or Non{Party that designates information enis for protection under th@rder must take care

22
to limit
23
To the

24
those p

25
other p

26

any such designation to specific matettat qualifies under theparopriate standards.
extent it is practical to do so, the Desiting Party must designate for protection only
|rts of material, documents, items, oraralritten communications that qualify — so that

prtions of the material, documents, iteorscommunications for which protection is not

warranjrd are not swept unjustifiallythin the ambit of this Order.
/

27
28

ass, indiscriminate, or routinized desigoas are prohibited. Designations that are

-4 -
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1
shown

2
unnece

3
expens

4
|

to be clearly unjustified or that have been made for an improper pugmseo(
ssarily encumber or metathe case development pess or to impose unnecessary
s and burdens on other paraégppse the Designating Party to sanctions.

it comes to a Designating Party’s attentioattmformation or items that it designated

5
for protection do not qualify foprotection at all or do not quslifor the level of protection

.
initially

7
withdra
8

[

\

asserted, that Designating Party mysbmptly notify all othe parties that it is
ving the mistaken designation.

2 Manner and Timing of Designations. Excap otherwise provided in this Order

9
(see, e.qg., second paragraph of sectiér2(a) below), or as otherse stipulated or ordered,

10
Disclos

11
designa

12
[

13

14
but exc

15
Party a
16

contain
17

18
approp
19

ure or Discovery Materigthat qualifies for protection undéris Order musbe clearly so
ted before the matelimdisclosed or produced.
Designation in conformity h this Order requires:

€) for information in documentary forne.g., paper or electronic documents,

uding transcripts of deptisns or other pretrial or trial proceedings), that the Producing
fix the legend “CONFIDENTIAL” or “ATORNEYS’ EYES ONLY” to each page that

5 protected material. If only a portionpartions of the material on a page qualifies for

protectiﬂ)n, the Producing Pamiso must clearly identifthe protected portion(sg.g., by making

ilate markings in the margins) and nepscify, for each portion, the level of protection

being asserted.

20
/

21
need n

22

\ Party or Non-Party that makes original dowents or materials available for inspection

bt designate them for protection untterafthe inspecting Party has indicated which

materia|| it would like copied and produced. rIdg the inspection and before the designation, all

23
of the 1

24
After th

25
Produc

26
under t

27
affix the
28

naterial made available for inspentishall be deemed “ATTORNEYS’ EYES ONLY.”

e inspecting Party has identified tdecuments it wants copied and produced, the
ng Party must determine which documeatsportions thereofqualify for protection

nis Order. Then, before producing dpecified documents, the Producing Party must

> appropriate legend (“CONFIDENTIALor “ATTORNEYS’ EYES ONLY”) to each

-5-
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1
page thiat contains Protected Material. Ifyoal portion or portions of the material on a page

2
qualifieg for protection, the Produg Party also must clearly id&y the protected portion(s)

3

(e.g., by making appropriate markings in the masy) and must specify, for each portion, the
4

level of|protection being asserted.

5
(b) for testimony given in deposition or ather pretrial otrial proceedings,

6

that thgl Designating Party identify on the record, before the close of the deposition, hearing,
7

other proceeding, all protected testimony and $pebie level of proteabn being asserted.
8

When iffis impractical to identify separately egartion of testimony that is entitled to protection

9
and it [appears that substantial portions tleé testimony may qualify for protection, the

10
Designting Party may invoke on the record dbefthe deposition, hearing, or other proceeding

11

is concluded) a right tbave up to 21 days to identify the siiegportions ofthe testimony as to

12
which protection is sought and &pecify the level of protecth being asserted. Only those

13
portiong of the testimony that aappropriately designadefor protection withirthe 21 days shall

14

be covéred by the provisions of this Stipulattective Order. Alternatively, a Designating
15

Party mjay specify, at the deposition or up to Alsddterwards if thgberiod is properly invoked,
16

that th¢ entire transcript shall be teshtas “CONFIDENTIAL” or “ATTORNEYS’ EYES
17

ONLY.
81 : : . . :

Rarties shall give the other parties notice éytheasonably expect a deposition, hearing or
19

other pfoceeding to include Protected Materialtlsat the other parties can ensure that only

20
authorized individuals who have signed ti#ecknowledgment and Agreement to Be Bound”

21

(Exhibit| A) are present at thopeoceedings. The use of a docutmas an exhibit at a deposition
22

shall ngt in any way affect its desigrmati as “CONFIDENTIAL” or “ATTORNEYS’ EYES
23

ONLY.
24 | : - : .

Jranscripts containing ProtedtéMaterial shall have an olous legend on the title page
25

that the| transcript contains Protected Materiad] the title page shall be followed by a list of all
26

pages (|ncluding line numbers as appropriate) that have been dediga@rotected Material and

27
the level of protection being asserted by Designating Party. Th®esignating Party shall
28
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) 1
inform

2
expirati

3
designa
4
expirati
5

6
other tg

he court reporter of these requirement&ny transcript that isprepared before the

bn of a 21-day period for designation shall be treated during that period as if it had bee
ted “ATTORNEYS’ EYES ONY” in its entirety unless otherwise agreed. After the
bn of that period, the transcript shall be treated only as actually designated.

(c) for information produced in some form other than documentary and for any

ngible items, that the Producing Party affix in a prominent place on the exterior of th

7
contain

8
or “AT]
9

2r or containers in which the infotioa or item is stored the legend “CONFIDENTIAL”

ORNEYS’' EYES ONLY”. If only a portion or portion®f the information or item

warrant| protection, the ProducingrBa to the extent practicablehall identify the protected

10
portion

11

f
12
designa
_ 13
right to
14
designa

15
treated

16

5) and specify the levef protection being asserted.

3 Inadvertent Failures to Designate. Ifdlyncorrected, an inadvertent failure to
te qualified information or items does, standing alone, waive the Designating Party’s
secure protection undénis Order for such material. Upon timely correction of a
tion, the Receiving Party must make reddenefforts to assure that the material is
n accordance withetlprovisions of this Order.

CHALLENGING CONFIDENTIALITY DESIGNATIONS

17
(

18
confide

19
designa

20
burden:

A1 Timing of Challenges. Any Party dlon-Party may challenge a designation of

ntiality at any time. Unless a prongbtallenge to a Designag Party’s confidentiality
tion is necessary to avoid foreseeabldstantial unfairness, unnecessary economic

, or a significamtisruption or delay of # litigation, a Party does not waive its right to

21
challengje a confidentiality degiation by electing not to mountchallenge promptly after the

22
original
23 E

24
process

25
for eac

26

designatin is disclosed.

2 Meet and Confer. The Challenging Rashall initiate the dispute resolution

by providing written notice of each designation it is challenging and describing the bas

n challenge. To avoid ambiguity as to whether a challenge has been made, the writt

notice Iust recite that the challenge to caeniitthlity is being made in accordance with this

27
specific

28

paragraph of the Protecti®@eder. The parties shall attempt to resolve each challenge in

-7 -
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1
good fdith and must begin the process by comfgrdirectly (in voice to voice dialogue; other

2
forms gf communication are not sufient) within 14 days of the tlof service ohotice. In

3
conferring, the Challenging Party must explaie thasis for its belief #t the confidentiality

4
designgtion was not proper and shgjive the Designatg Party an opportutyi to review the

5
designgted material, to reconsider the circunt&gnand, if no change in designation is offered,

7
stage

8
establighes that the Designating Party is unwillingadicipate in the meet and confer process in

6
to explIn the basis for the chosen designatidgnChallenging Party may proceed to the next

the challenge procesdyoif it has engaged in this @@t and confer process first or

-9
a timely) manner.

10
@.3 Judicial Intervention. If the Partiemnnot resolve a challenge without court

11
intervention, the parties shall follow the Court’'s Standing Order in Civil Cases regarding

12
Discovery and Discovery Motions. The partiesynfide a joint letter brief regarding retaining
13
confideptiality within 21 days ofhe initial notice of challenge avithin 14 daysof the parties

14
agreeing that the meet and confer process willrasblve their dispute, whichever is earlier.

15
Failure [py a Designating Party to file such discowdispute letter withirthe applicable 21 or 14
16
day pefiod (set forth above) with the Cowthall automatically wae the confidentiality

17
designgtion for each challenged designation. terasubmitting a joint leer brief, the Court

18
allows fhat a motion may be filed, any such motion must be accompanied by a compete

decl%?auion affirming that the movant hasmgied with the meet and confer requirements
impgs(,)ej in the preceding paragh. The Court, in its disdien, may elect to transfer the
disc%\lle ry matter to Blagistrate Judge.
22I1 addition, the parties may file a joint letter brief regarding a challenge to a

23
confideptiality designation at any time if thereg@od cause for doing so, including a challenge to

24
the desjgnation of a deposition transcript or anyipas thereof. If, after submitting a joint letter

25
brief, the Court allows that a motion may lled, any motion brought puraat to this provision

26
must bg¢ accompanied by a competent declaration affirming that the movant has complied with tl

27
meet and confer requirements imposed by the preggxhragraph. The Court, in its discretion,

28

-8-
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1
may eldlct to transfer the discovenatter to a Magistrate Judge.

2

3
Party.
4

The burden of persuasion in any such challenge proceeding shall be on the Designatil

frrivolous challenges, atlibse made for an improper purpose (e.g., to harass or impose

unnecegsary expenses and burdensother parties) may expmoghe Challenging Party to

5

sanctiofis. Unless the Designating Party has wailvedconfidentiality designation by failing to

6
file lettar brief to retain confiehtiality as describedbave, all parties shall continue to afford the

7

material| in question the level of protectionviiich it is entitled undethe Producing Party’s

8

designgtion until the court rules on the challenge.

7.
10

11

9
MACCESS TO AND USE OF PROTECTED MATERIAL

1.1 Basic Principles. A Receiving Party ma#ge Protected Material that is disclosed

or prodficed by another Party or &Won-Party in connection withis case only for prosecuting,

12
defendipg, or attempting to settle this litigatioBuch Protected Material may be disclosed only

13

to the dategories of persons and emtthe conditions described in this Order. When the litigation

14

has beg¢n terminated, a Receiving Party mustptp with the provisions of section 15 below

15
(FINAL|DISPOSITION).

16
17

Rrotected Material must be stored and maweth by a Receiving Pariat a location and

in a sequre manner that ensures that accessitedito the persons authorized under this Order.

18
19

1.2 Disclosure of “CONFIDENTIAL” Infomation or Items. Unless otherwise

ordered by the court or permitted in writing the Designating Party, a Receiving Party may

20

disclos¢ any information or item designated “CONFIDENTIAL” only to:

21
22

(@) the Receiving Party’s Outside CoungERecord in this action, as well as

employges of said Outside Counsel of Recordtiom it is reasonably necessary to disclose the

23

informaion for this litigation and who havegsed the “Acknowledgmergnd Agreement to Be

24
Bound”|that is attached hereto as Exhibit A;

25
26

(b) the officers, directors, and empé®s (including House Counsel) of the

Receiving Party to whom disclosure is reastnatecessary for thisitigation and who have

o 27
signed

28

he “Acknowledgment and Agreement to Be Bound” (Exhibit A);

-9-
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(©) Experts (as defined in this Orjleof the Receiving Party to whom

2
disclosuyre is reasonably necessary for thigditon and who have sigd the “Acknowledgment

3
and Ag
4

5
6

eement to Be Bound” (Exhibit A);
(d) the court and its personnel;

(e) court reporters and their staff, professional juryriat consultants, mock

jurors participating in trial preparation queedings and who havegned an Undertaking

7

approvéd in form by the Designating Party, &fessional Vendors to whom disclosure is

8

reasondbly necessary for this litigationdawho have signed the “Acknowledgment and

9
Agreen

10
11

ent to Be Bound” (Exhibit A);

)] during their depositions witnesses in the action to whom disclosure is

reason]Ibly necessary and whadaigned the “Acknowledgmeand Agreement to Be Bound”

12
(Exhibi

A), unless otherwisagreed by the Designating Badr ordered by the courtPages of

13
transcri

ed deposition testimony or exhibits to déjuors that reveal Protected Material must be

14
separately bound by the court reporter and maybeatdlisclosed to anyone except as permitted

15
under this Stipulated Protective Order.

16
17

(9) the author or recipient of a dooent containing the information or a

custodign or other person who otherwise possessed or knew the information.

18 |

19
otherwi

20
Party m

21

22
employ

23

.3 Disclosure of “ATTORNEYS' EYES OIN” Information or Items. Unless

se ordered by the court or permitted in writing by the Designating Party, a Receivin
ay disclose any information or itelesignated “ATTORNEYS’ EYES ONLY” only to:
(@) the Receiving Party’s Outside CoungERecord in this action, as well as

pes of said Outside Counsel of Recordltom it is reasonably necessary to disclose the

informaion for this litigation and who havegsed the “Acknowledgmergnd Agreement to Be

24
Bound”
25

26

that is attached hereto as Exhibit A;

(b) Designated House Counsel (1) who has no involvement in competitive

27
has sig

28

decisio]L-making, (2) to whom disclosure is reabbnaecessary for thiktigation, and (3) who

ed the “Acknowledgment and AgreentenBe Bound” (Exhibit A). Presently, only

-10 -
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1
Bernarq

2

Shek, House Counsel at SanDisk isigdeted House Counsel. The parties agree to

meet and confer should either pantigh to designate another person.

3
4

(©) Experts of the Receiving Party) (1o whom discloste is reasonably

necessary for this litigation, Y2vho have signed the “Ackndedgment and Agreement to Be

5
Bound”

(Exhibit A), and (3) who are not a currefticer, director, or eployee of a competitor

6
of a Pafty or anticipated to become one;

7
8
9

(d) the court and its personnel;

(e) court reporters and their staff, professional juryriat consultants, mock

jurors participating in trial preparation queedings and who havegned an Undertaking

10

approvéd in form by the Designating Party, &fessional Vendors to whom disclosure is

11

reasondbly necessary for this litigationdawho have signed the “Acknowledgment and

12

Agreentent to Be Bound” (Exhibit A); and

13
14

() the author or recipient of a doament containing the information or a

custodign or other person who otherwise possessed or knew the information.

15

7.4 PROCEDURES FOR APPROVING GPBJECTING TO DISCLOSURE OF
16 YATTORNEYS’ EYES ONLY” INFORMATION OR ITEMS TO EXPERTS

17
18

(@) Unless otherwise ordered by theud or agreed to in writing by the

Designating Party, a Party thateks to disclose to an Expdias defined in this Order) any

20
paragr

21
full nan

22
of the B

23

person

24
her are

25
connec

26

19
informjron or item that has been dpgsated “ATTORNEYS’' EYES ONLY” pursuant to

ph 7.3(c) first must makewritten request to the DesigmagiParty that (1) sets forth the
e of the Expert and the city and statéisfor her primary resiasee, (2) attaches a copy
xpert’s current resume, (3) identifies Expert’s current employer(s), (4) identifies each
or entity from whom the Expert has reegicompensation or funding for work in his or
as of expertise or to whom the expes provided professional services, including in

lon with a litigation, any time during the preceding fiweears (if the Expert believes

any of this information is subject to a confidatity obligation to a thul-party, the Expert shall

27
provide

28

whatever information the Expert leskes can be disclosedithout violating any
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1
confide
2

ntiality agreements, and shall make anra#tive representation that such services have

or haveg not involved participants the flash memory industryand (5) identifies (by name and

3

number of the case, filing date, and locationairt) any litigation in connection with which the

4
Expert

S
deposit
6

7.
precedi

8
Expert

has offered expert tesony, including through a declaian, report, or testimony at a
on or trial, durinthe preceding five years.

(b) A Party that makes a request andvies the information specified in the
hg respective paragraphs may disclosestibpect Protected Matati to the identified

unless, within 14 days of deliveringethequest, the Party recessa written objection

9
from th¢ Designating Party. Any such objection naestforth in detail th grounds on which it is

10
based.
11

(©) A Party that receives a timely writt®@bjection must meet and confer with

12
the Degignating Party Htough direct voice to voicdialogue) to try toresolve the matter by

13

14
shall f

agreenJFnt within seven days of the writtenecbpn. If no agreement is reached, the parties
I

ow the Court’'s Standing Order in Wi Cases regarding Discovery and Discovery

15
Motiong. The parties shall follothe Court’'s Standing Order @ivil Cases regarding Discovery

16
and Di

17

scovery Motions.  Any st joint letter brief must describe the circumstances with

specifigity, set forth in detail the reasons why dieelosure to tb Expert is reamably necessary,

18
asSsess

the risk of harm that the disclosuoalav entail, and suggest any additional means that

19
could bg used to reduce that risk. In additiory, surch joint letter briemust be accompanied by

20

a compgtent declaration describihg parties’ efforts to resolve the matter by agreement (i.e., the

21

extent gnd the content of the meet and confaudisions) and setting forth the reasons advanced

22
by the [Pesignating Party for itsfusal to approve the disclosure.

23I

24
25

N any such proceeding, the Party opposing dssote to the Expert shall bear the burden

of provirg that the risk of harm that the desure would entail (under the safeguards proposed)
h

outweig
26

27
28

s the Receiving Party’s need to ldise the Protected Material to its Expert.
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8. 1
I

PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED
N OTHER LITIGATION

2
31

a Party is served with a subpoena or a totder issued in othditigation that compels

discIQ;SJLre of any information or items dgsated in this actioras “CONFIDENTIAL” or

‘ATTO

6
incluge

8
issuegir
subjegt
Protect

12

NEYS' EYES ONLY” that Party must:

(@) promptly notify in writing the Deghating Party. Such notification shall
a copy of the subpae or court order;

(b) promptly notify in writing the party who caused the subpoena or order to
the other litigation thabme or all of the material coesl by the subpoena or order is
to this Protective Order. Such ncaéifion shall include a copy of this Stipulated
ve Order; and

(©) cooperate with respeict all reasonable proceduresught to be pursued by

the Pggignating Party whose PrdeztMaterial may be affected.

141
subpge

the Designating Party timely seeks a protective order, the Party served with the

na or court order shall not produce amprmation designated in this action as

“CONF]EENTIAL” or “ATTORNEYS’ EYES ONLY” before a determination by the court from

whighy
permgs

e subpoena or ordersid, unless the Party has abéd the Designating Party’s

ion. The Designating Party shall bear hlarden and expense sfeking protection in

thatjepurt of its confidential material — and mag in these provisions should be construed as

authpgiz

ing or encouraging a Redag Party in this action to dobey a lawful directive from

another| court.

9. 22 A NON-PARTY’S PROTECTEIMATERIAL SOUGHT TO BE PRODUCED IN THIS

I

ITIGATION

23
24
Partysir

(@) The terms of this Order are applble to information produced by a Non-

this actiorand designated as “CONFIDENTIALSr “ATTORNEYS’ EYES ONLY".

Suchpgrjformation produced by Non+Ras in connection with this litigation is protected by the

remegdi@s and relief provided by this Order. thNlog in these provisionshould be construed as

prohugit

ng a Non-Party from serlg additional protections.

-13-
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1
2

(b) In the event that a Party is required, by a valid discovery request, to

produce a Non-Party’s confidential informationiti® possession, and the Party is subject to an

agreg nt with the Non-Party not to produceNloa-Party’s confidentiainformation, then the
Party4:lrallz

> 1. promptly notify in writing the Requesting Party and the Non-Party
that sGOme or all of the information requestedubject to a confidentiality agreement with a Non-
Party?

8 2. promptly provide the Non-Partwith a copy of the Stipulated
Prote%t ve Order in this litigain, the relevant discovery requekt(@nd a reasonably specific
desgr(i)p ion of the infomation requested; and

1 3. make the information requested available for inspection by the
Non%lgarty.

13 (c) If the Non-Party fails to object @eek a protective order from this court
withilr?14 days of receiving the notice and accompanying information, the Receiving Party ma

15

producég the Non-Party’'s confidential informaticgsponsive to the discovery request. If the

16

Non-Party timely seeks a protective order, Rezeiving Party shall not produce any information

Y
inits p
18
before
19
bear thg

20
10.

bssession or control that is subjecthte confidentiality agreement with the Non-Party
n determination by the court. Abserdoart order to the contrary, the Non-Party shall
2 burden and expenseaseéking protection in this court of its Protected Material.

UNAUTHORIZEDDISCLOSUREOF PROTECTED MATERIAL

21I

22

a Receiving Party learns thdty inadvertence or otherwise, it has disclosed Protected

Materia| to any person or iany circumstance not authorizedder this Stipulated Protective

23
Order,
24

he Receiving Party must immediately rfatify in writing the Designating Party of the

unauthgrized disclosures, (b) use its best effaot retrieve all unabbrized copies of the

25
Protect

26
made (

27

rd Material, (c) inform the person orspms to whom unauthorized disclosures were

f all the terms of this Order, and (dyjjuest such person or persons to execute the

“Acknoyledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

28
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11. 1
R

NADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE
PROTECTED MATERIAL.

2
3

Vhen a Producing Party gives notice to Reog Parties that certain inadvertently

produceéd material is subject to a claim of prigdeor other protectiorthe obligations of the

Receiyi

g Parties are those set forth in FedBule of Civil Procedure 26(b)(5)(B). This

provigign is not intended to mdgiwhatever procedures may lstablished in an e-discovery

orderythiat provides for pduction without prior privilege review Pursuant to Federal Rule of

Evidenge 502(d) and (e), insofar as the parties reach an agreement on the effect of disclosure

comrgupication or information covered by theoatey- client privilge or work product

protegtibn, the parties may incorporate theireagnent in the stipulated protective order

submjtt
12. 12

rd to the court.

MISCELLANEOUS

131
seel S
15 ]
Ordepn

2.1 Right to Further Relief. Nothing in tirder abridges the right of any person to

modification by the court in the future.

2.2 Right to Assert Other Objections. By stipulatinghte entry of this Protective

0 Party waives any rightatherwise would have to objettt disclosing or producing any

infotmj[i/on or item on any ground not addressethis Stipulated ProtectesOrder. Similarly,

no Rgr
covared
20 ]

waives any right to object on any grotmdise in evidence of any of the material
by this Protective Order.

2.3 _Export Control. Disclosure of Protectedt&tal shall be subject to all applicable

lawar|d regulations relating to the export ohtecal data contained such Protected Material,

inclydin
elsexdhq

g the release of such technical data teifm persons or nationals in the United States or

ere. The Producing Party shall be respn&ir identifying any suchontrolled technical

datgpand the Receiving Party shall takeasures to ensure compliance.

25

2.4  Filing Protected Material. Without watt permission from the Designating Party

or apgp

urt order secured after appropriate noticaltmterested persons, a Party may not file in

the puhlic record in this action any Protected Mate A Party that seeks to file under seal any

Protegt

>d Material must comply with Civil Local Rule 79-5 and General Order 62. Protectec

-15 -
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1
Material may only be filed under seal pursuantatgcourt order authoiiizg the sealing of the

2
specifid Protected Material at issue. Pursuar€ivil Local Rule 79-5 and General Order 62, a

sealir?g order will issue only upon a request estaiblgsthat the Protected Material at issue is
privilgg >d, protectable as a tradecret, or otherwise entitled pyotection under the law. If a

Rece?ving Party's request to file Protected Matainder seal pursuant to Civil Local Rule 79-
5(d) gnzl General Order 62 is denied by the ctlety the Receiving Party may file the Protected
Mate?ia in the public record pursuant to Civildad Rule 79-5(e) unless otherwise instructed by
the cguwt.

9
13. FINAL DISPOSITION

10

Vithin 60 days after the final disposition tfis action, as defined in paragraph 4, each

11
Receiving Party must return all Protected Maleto the Producing Party or destroy such

13
compil

14
Material. Whether the Protectédaterial is returned or deslyed, the Receiving Party must

12
materijL. As used in this subdivision, “all Rroted Material” includes all copies, abstracts,

ions, summaries, and any other formegtroducing or capturingny of the Protected

15
submit @ written certification to éhProducing Party (and, if not tseame person or entity, to the

16
Designating Party) by the 60-ddgadline that (1) identifies (by category, where appropriate) all

17
the Projected Material that wasumned or destroyed and (2) affis that the Receiving Party has

18
not retdgined any copies, abstracts, compilations, summaries or amyfasthat reproducing or

19
capturifg any of the Protected Material. Notwithsliag this provision, Gunsel are entitled to

20
retain gn archival copy of all pleadings, motiom@a, trial, deposition,na hearing transcripts,

22

21
legal n] moranda, correspondence, deposition aaldetxhibits, expert reports, attorney work
produc r

and consultant and expert work prod@éven if such materials contain Protected

Matgﬁ . Any such archival copies that contain or constitute Protected Material remain subject
this %4r ective Order et forth in Section 4.
25 I IS SO STIPULATED, THROUGH COUNSEL OF RECORD.
26
27

28

-16 -

[PROPOSED] STIPULATED PROTECTIVE ORDER No. 4-11-cv-04689 YGR



DATRERD[ March 5, 2013. ARNOLD & PORTER LLP

2 . .

By: /s/Daniel B. ASimow
3 DANIEL B. ASIMOW
4 Attorneys for Plaintiff

PNY TECHNOLOGIES, INC.
DATI?D: March 5, 2013. SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP

6

By: /s/David W. Hansen
7 DAVID W. HANSEN
8 Attorneys for Defendant
9 SANDISK CORPORATION

PURSGANT TO STIPULATION , I T IS SO ORDERED.

DATRED; March 13, 2013,
12 /9’ 8 5 &

YVONNE GONZALEZ ROGERS
13 UNITED STATES DISTRICT JUDGE

14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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H

FILER'S ATTESTATION

N

Ij Daniel B. Asimow, am the ECF user weaslentification and password are being used

3
to file this[PROPOSED] STIPULATED PROTECTIVE ORDER INVOLVING PATENTS,

4
HIGHLY SENSITIVE CONFIDENTIAL INFORMATION AND/OR TRADE SECRETS

5
In compliance with General Order 45.X.B, | herelitest that David W. Hansen concurs in this

.. 6
filing.
7
/s/ Dani€l B. Asimow
8 DANIEL B. ASIMOW

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

) [print  orypet full name], of

perjury that | have read in its entirety andderstand the Stipulated Protective Order that|was

issued by the United States District Court for the Northern District of California

[ ] in the caseRNY Technologies, Inc. v. SanDisk Corporation, Case

No. 4:11-cv-04689 YGR. | agree to comply wiimd to be bound by athe terms of this

Stipulated Protective Order and | understand acknowledge that failure® so comply could

expose me to sanctions and punishment in the natuwentempt. | solemnly promise that | will

not disclose in any manner any information or item that is subject to this Stipulated Protectiv

Order to any person or entity except in strict compliance with the provisions of this Order.

| further agree to submit to the jurisdiction thfe United States District Court for the
Northern District of Californidor the purpose of enforcing the tesmof this Stipulated Protectiye
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [prant type full name] of

[print or type ddtliress and telephope

number] as my California agent for service pypbcess in connection with this action or any

proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

[printed name]

Signature:

[signature]

EXHIBIT A TO PROTECTIVE ORDER No. 4-11-cv-04689 YGR

[print or type full address], declare under penalty



