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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION

SECURITIES AND EXCHANGE
COMMISSION, Case No. 11-cv-04941 CW (NC)
Plaintiff, ORDER GRANTING MURAWSKI'S
MOTION FOR DISCOVERY
V. SANCTIONS
CHRISTOPHER SELLS and TIMOTHY Re: Dkt. No. 93
MURAWSKI,
Defendants.

In this securities action alleging fraudrgwvenue recognitiomlefendant Murawski
seeks discovery sanctions of $6,942.50regjahe SEC. The sations motion follows
Murawski’'s successful moticlm compel responsdo three interrogatories. Those
interrogatories requested information providedhe SEC by threthird-party withesses
interviewed by the SEC in 2010. The cehtq@estion presented is whether the SEC’s
objections to the requested discovery were “&rtiglly justified.” The Court finds that
the SEC’s objections were not substantiglistified because the Court had previously
overruled similar objections in this case. &sesult, the Court grants the sanctions mof
and orders the SEC to pay $62.50 in expenses incurred by Murawski in making the
motion to compel.
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Murawski’'s sanctions motion requires eagihtforward application of the Federal

Rules of Civil Procedure. Under Rule 37(a§f9, if the Court grants a motion to compe

discovery, the Court “must” require the pawtiilose conduct necessitated the motion to

to the moving party the reasonable costsuuticlg attorney’s fees, incurred in making the

motion. Here, the undersigned Magistratéghugranted Murawski’'s motion to compel
three interrogatory responsésding that Murawski had presented more than adequats
reasons to justify production tfe requested information. Dkt. No. 91, Feb. 4, 2013 o
The SEC objected to the ordeChief District Court JudgClaudia Wilken upheld the
order. Dkt. No. 106. The SEC is thatgavhose conduct nessitated the motion.

Rule 37, however, sets fortiree exceptions tine loser “must pay” sanctions rule.

The Court “must not” order payment if: (i) theovant filed the motiobefore attempting i
good faith to obtain the disclosure or discovery withemmurt action; (ii) the opposing
party’s nondisclosure, response, or objecti@s substantially justified; or (iii) other
circumstances make an adaf expenses unjust.

Here, based on the declarations subuhitte Murawski's coure, the Court finds
that Murawski attempted in good faith to aiotthe discovery before filing the motion to

compel.

The deciding question is winetr the SEC was “substantiajlystified” in objecting to
the interrogatories on the basistloé work-product datrine. Here, the Court finds that the

SEC'’s objections were not justified. The S&€3erts that any saratiwould “amount to a

punishment for good faith compliance with this Court’s priargust 31 Order.” Dkt. No.
98 at 12. In the August 31 order, the Court ggdnn part and denied in part an earlier
motion to compel by Murawski arising fromshiequests for documents, interrogatories
admissions. Dkt. No. 66. The Court disagtdeas anything in the August 31 order can
interpreted to support the SEEMlanket work-product privige assertions for the three
third-party witnesses subject to the second maiiocompel. In the August 31 order, th
Court found that Murawski “may use searchinggrrogatories to reaal the facts in the

possession” of the SEQd. at 7 (internal quotations omitted). The Court overruled the
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SEC’swork-product objection as to thelessica Ayas interviavs, in interogatory nunber 2
The thee interrogtories thatre the sufect of themotion forsanctions ee similar b
interrogatory nunber 2. Beeuse the Cort had alr@ady ruledon the SECs work{roduct
assertio as to interogatorieseeking ifiormation fom witnes interviews, the SEGvas
not “substantially pstified” to repeat itgreviouslyoverruledobjection.

Finally, as towhether a award ofexpensesvould be “injust,” the Court findsthat
awardng sanctios under thee circumsances woudl be just. This sanctons motionarises
from the second ration to conpel filed by Murawsi on someof the sare discovey issues.
A sancton can sere as a udal mechansm to couteract duplcative andnefficient
litigation. Moreo\er, the exenses requeed here$6,942.50 are proporional to the
violation. The Cairt finds thet both theattorney’s ime spent13.75 hous) and the ate
billed ($460 and $25 per har for two experiencedattorneysat a reputake San Fracisco
law firm) on the notion to canpel are rasonable.The Courtdisagrees wh Murawski's
final contention ttat the SECAlso violaed Rule 37b) by failing to answe the
interrocatories. xt. No. 93at 8, n.2. Ifthis were amotion arsing froma bad faithfailure
to conply with a murt order,a $6,942.9 penalty would notbe strong epugh medie.

In sum, theCourt findsthat the SE’s interragatory objetions wee not subsntially
justified becausehe Court peviously overruled smilar objectons. Thesxpenses
submited are reasnable. Tk Court theefore graibs the sancbns motim and ordes the
SEC topay Muravski $6,94250 within 14 days otthis order. Any partymay objectto this
order, lut must doso within burteen dgs of the dee it is filed. Fed. RCiv. P. 72(3.

ITIS SO QRDERED.

Date: Septenber 30, 203

Natnanael M.Cousins
United StatedagistrateJudge
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