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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JAMESCHAFFEE, Case No.: 4:11-CV-05118-Yi&

ORDER GRANTING IN PART AND DENYING IN
PART PLAINTIFF "'SMOTION FOR LEAVE TO
AMEND; AND DENYING ASMOOT

VS. DEFENDANTS' MOTION TO DISMISS SECOND
AMENDED COMPLAINT

Plaintiff,

DAVID CHIU, et al.,

Defendants.

Pending before the Court is Plaintifirdas Chaffee’s Motion for Leave to Amend
Complaint. (Dkt. No. 53 (“Mobtin”).) Plaintiff has filed a [Proposed] Third Amended Complain
for Damages (“P-3rd AC”) as part of his Motio(Dkt. No. 53-1.) This Couipreviously issued an
Order Granting in Part and Denying in Parfémsants’ Motion to Dismiss Amended Complaint
(Dkt. No. 32), which related to Plaintiff's thdimst amended Complaint. While that Order
dismissed certain claims without leave to améimel Court permitted Plaintiff to file a motion for
leave to amend other claims and cited legaiaritly for why he should be permitted to amend th
claims he sought to add. (Dkt. No. 42.) Hawviegd and considered the papers submitted by th
parties and the pleadingstims action, the Court herel@RANTS IN PART AND DENIES IN PART

this Motion for Leave to Ament.

! Pursuant to Federal Rule of Civil Procedure 78(b) and Civil Local Rule 7-1(b), the Court finds that th
motion, which has been noticed for hearing on Septe@#e?012, is appropriate for decision without ora
argument. Accordingly, the CoWACATES the hearing set for September 25, 2012.
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l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff’s action caters on hisrrest and rmoval froma San Fragisco Boardof
Supervisors meting on Setember 132011. (Dkt.No. 21 (“1st AC”) 11 24, 18-21.)On
Sepgember 192011, Plainiff filed this action in tle Superior @urt of Calfornia agaist David
Chiu, Presidenbf the Boad of Supervsors (“Chiu’); City andCounty ofSan Franciso; Board of
Sugervisors (Board”); and San Franciso Sheriff'sDepartmen (collectivdy, “Defendants”). (DK.
No.1.) The adbn was renoved to fe@ral court o October 9, 2011. [(d.) The opesative
complaint uponremoval aléged claimf false arest, false inprisonmentyiolation d civil rights,
andretaliationfor exerciseof First Amendment ridnts. (d.) Defendantsamoved to disiss. (Dkt.
Nos. 4 & 19.) The Court ganted in pe that motia to dismiss (Dkt. No.18 (“First Crde™).)
Having interpreéed Plaintif’s claim for“violation of” or “interference with civil rights as a claim
for violation ofthe Equal Rotection Céuse unded2 U.S.C. setion 1983 the Court ganted the
mation to dismss with leae to amed that claim, a well as tle claim for retaliation fa exercising
First Amendmaet rights. Eirst Order &3—6 & n.7) The statéaw claimsfor false arest and false
imprisonmentwere not adeessed bease the fedel claims povided thebasis for theCourt’s
jurisdiction. (d. at 3 & 6 n13.)

Plaintiff filed his first amendedComplaint ( 1st AC”) on Decembe 29, 2011 alleging a
number of newclaims. ([kt. No. 21.) Specifically, Plaintiff aleged falsearrest and fese
imprisonmentpattery, vioktion of theFirst Amerdment rightof free speeh, unequatreatment in
violation of theFourth and~ourteenthAmendmers, race disdamination under 42 U.SC. section
1981, interferece with theFirst Amerdment unded2 U.S.Csection 1983 unlawful ®izure unde
theFourth Amendment, eqal protectim and due cess violdons undethe Fourtesth
Amendment, ad defamatin and slane. On Janary 19, 202, Defendats filed a Motion to
Dismiss Amemed Complant. (Dkt. No. 25.)

On April 2, 2012, bhe Court issed its OrdeiGranting n Part and [@nying in Rart
Defendants’ Motion to Digniss Amena@d Complant (“SecondOrda™). In the Secon®rder, the
Court denied tle motion todismiss théfirst claim for false arret and falsemprisonmet, the

seond claim fa battery, tle fourth clam for violation of the Burth Amerdment, andhe seventh
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claim for interference with the FabrAmendment. To the extent that the fourth claim alleged al

violation of the Fourteenth Amdment, the Court dismissed tltddim without leave to amend.
The Court also dismissed without leave to ameathRif’s third and sixth claims to the extent
they were based on retaliation irohation of the First Amendment,shihird and sixth claims to the
extent they were based on a First Amendmaesiation relating to two-minute restrictions on

public comment at Board meetings, his fifth cldonracial discriminationand his eighth claim for

interference with the Fourteerdmendment. The Court dismissed with leave to amend Plaintiff

third and sixth First Amendment claims to théee they were based on the removal of citizens
from Board meetings, his third and six claimgie extent that they were based on the Board
failing to provide an agenda item number to matters for public comment at Board meetings, |
ninth claim for defamation and slander, and/idaChiu as a defendant in this action.

Prior to when the amended complaint wag, Plaintiff filed a petition for writ of
mandamus requesting that the Miircuit grant him additional leave to amend the complaint.
(See Dkt. No. 34.) The Ninth Circtidenied the writ on July 10, 2012Dkt. No. 48.) On July 23,
2012, Plaintiff filed his Second Amended Comptdii2nd AC”) in accordance with the Court’s
instructions in the Second Order. (Dkt. No. #90n August 6, 2012, Plaintiff then filed the insta
motion based on the Court permitting him leavéléoamended complaint. (Dkt. No. 42.)
Because the Second Amended Complaint wasdperative, Plaintiffiled a Proposed Third
Amended Complaint.

In his P-3rd AC, Plaintiff seeks to amehid third claim for violation of the First
Amendment with facts regarding the removatitizens from Board meetings (P-3rd AC {1 46, 4
49-51 & 57) but added additional facts and incorporek&idns from the 1st AC that were remove
from the 2nd AC. Specifically, Plaintiff addedditional facts pertaining to: (1) Plaintiff's long

history of submitting letters to ¢hClerk of the Board, publishingwsletters, and speaking before

2 In the 2nd AC, Plaintiff amended his third claim for violation of the First Amendment with facts regar
the removal of citizens from Board meetings (& 1 46-50, 57) and removed from his complaint: (1)
his third claim for violation of the First Amendmentthe extent the claim was based on retaliation and t
two minute restriction on public comments (1st AC 11 46, 48-49, 51-53); (2) his fourth claim alleging
unequal treatment under the Fourteenth Amendment; (3) his fifth claim alleging racial discrimination (|
AC 11 60-62); and (4) his eighth claim for interferewtth the Fourteenth Amendment. (1st AC {1 75—
79.)
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theBoard of Spervisors (P3rd AC 1154-56); (2)the San Fracisco Admnistrative de, as
related to his tird claim fa violation d the First Anendmenta the extenthe claimwas based on
thetwo-minuterestrictionon public canments (P3rd AC 1 48); (3) Deferdants’ neglgence and
contempt in failng to traintheir officeis and sherifs to protectivil rightsin interfereme the
Fourth Amendnent (P-3rdAC 1 76); ad (4) Defexdants’ statments regating Plaintif's

disruption andconsequentamoval fran the meetig being bradcast on & Francisco
Government Tkevision. (R3rd ACY 81.) Plaintif re-allegedhis racial dscrimination claim with
no changes fron the 1st AC.

On August 20, 2012Defendard filed an Qpposition toPlaintiff's Motion for Leave to
Amend. (Dkt.No. 57 (*Opposition”).) In their Ogposition, Ddendants’ pimarily argued that
Plaintiff’s motion should le denied asn improperand “poorly-disguisednotion for
reconsideratiofl and that Raintiff’'s proposed ametiments ardutile giventhis Court’sprevious
orders regardig Plaintiff's claims. Geeid.) On August 27, 202, Plaintif filed his Reply Brief in
Support of Moton for Leare to Ameml, in which he rebuttedDefendantsprocedural eguments
andreassertedlis right forleave to arend. (Dkt. No. 64 (“Reply”).)

Il DiscussioN

A. L egal Standard on Motion for Leave to Amend

Grant @ denial of lave to amed rests in tke sound disretion of the court. Svanson v. U.S.
Forest Serv., 87 F.3d 339343 (9th Cir.1996). Leve to amed should bedllowed fredy “unless
the court detemines that tk allegationof other fad¢s consistentith the clallenged péading could
not possibly cue the defiaéncy.” Schreiber Distrib. Co. v. Serv-Well Furniture Co., Inc., 806 F.2
133, 1401 (9K Cir. 1986). See Carrico v. City & County of San Francisco, 656 F.3dL002 (9th
Cir. 2011) (hotling that le@e to amendnay be daied if the ppposed amedment is @tile or
would be subjet to dismissl). A proposed amenghent is futike only if noset of factsan be
proven underhie amendmat to the pladings thatwould consttute a validand sufficient claim or
defense. Miller v. Rykoff-Sexton, Inc., 845 F.2d 20, 214 (9thCir. 1988) proper testn

determining legal sufficiercy of a propsed amenahent is idemical to thatused undeRule

12(b)(6)).
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UnderRule 12(b)(§, “[flactual allegationsmust be enogh to raisea right to réief above
thespeculativdevel” suchthat the clan “is plausble on its fae.” Bell Atlantic Corp. v. Twombly,
550U.S. 544, 55 & 570, 27 S. Ct. 195 (2007);Justo v. Charter Capital Corp., No.11-cv-006D
EJD, 2012 WL359738, at3 (N.D. Ca. Feb. 2, 202); see Calhoun v. VA MC San Diego, No. 08-
cv-2064 JM, 209 WL 122891, at *1(S.D. Cal.May 5, 2009)although €éave to amed should ke
granted liberaly to pro se plaintiffs, “courts shoulddismiss a omplaint forfailure to sate a claim
when the factal allegatiors are insuffcient ‘to raise a right torelief abovethe speculate level™)
(quoting Twombly). In corsidering thesufficiencyof a claim, he court mst accept ague all of
thefactual allgations in tle complaint,but it “is not required © accept asrtie legal caclusions
cag in the formof factual dlegations.” Justo, 2012 WL 35973, at *3 (“[r]ecitals of be elements
of acause of a@wn and coclusory allgations aransufficient’) (citing Ashcroft v. Igbal, 556 U.S.
662(2009)).

B. Plaintiff's F irst, Secord, Fourth, and SeventhClaims

In the cond Orde, the Courdenied Defedant’s Moton to Disniss Amendd Complain
as b Plaintiff’s claims for Blse arrestiad imprisorment (first daim), battey (second kaim),
unegual treatnent in violation of the Fairth Amerdment (fourh claim), ard interfererce with the
Fourth Amendnent (severit claim). Because th&ourt previaisly found hese claimsvere legaly
sufficient, thog claims arenot at issuen this Moton for Leae to Amerd.

C. Plaintiff's Third Claim for Violati on of First Amendment

In the Scond Ordeyrthis Courtgave Plaintif leave to anend his tiird claim wih regard to
theagenda iten number isge and remeal issueput denied lave to amed as to Plaitiff's
retdiation and wo-minuterestriction isues.

As to thre removal isue, Plainfif has allegd new factsn his P-3rdAC such tlat he may
stak a plausib¢ claim aganst the Boad based on a alleged pactice or cigtom that reults in
deterring citizens from atteéding Boardmeetings.In particula, Plaintiff aleged that aeputy
sheiff once prevented hinfrom entemg the charber (and mae a verbatomment imlicating that
theBoard meanhg was spefically closed to him) that Plaintif once sava member é6the public

slanmed to thdloor for atempting tospeak to agpervisor, ad that a nmber of indviduals had
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been removedrom the chanber and were warnecf “escalatirg repercussns” if theytried to
return. (P-3rdAC 11 46, B & 51.) T&ing these aw allegatios as truerad drawing nferencesn
favor of Plaintff, Plaintiff has stated plausible ciim based o the remowl of citizensfrom Boad
meetings, incluling his own removal m other occaons.

Regardig the issuef retaliation, Plaintiff has raised @ditional fads, which—taking those
allegations as tre—may séte a plausite clam. Inthe P-3rdAC, Plaintiff provided alditional
facts regardinghis long higory of sulmitting letters to the Clek of the Bard, publishing
newsletters, ad speaking bfore the Bard of Supevisors. (P3rd AC 54.) Plaintiff also alleged
thathis commets exposedDefendantsdiversion é public re®urces to pvate interets, which
may give rise b retaliationby the Defadants. (P3rd AC §55) Plaintiff contends thiaa
reasonable infeence of retigation maybe drawn lased on hisistory of involvement ad his
criticisms of tle Board, to he extent tht he was sigled out ad removedrom the Sefember 201
meeting. (Motion at 6—7.) The Court grees that fom these dditional fads, a plausike claim for
retdiation hasbeen stated.

As to Phintiff's tw o-minute refriction clam, the Courtbelieves tht Plaintiff's claim still
does not state lausible clain based orthe First Anendment.However, tle Court alsdelieves
thatPlaintiff may be able tostate a clan with addiional facts. The samedtrue of Plantiff's
agenda item clam, which Raintiff did not appearda amend a#ll between he 1st AC ad P-3rd
AC. Plaintiff has this last pportunity b amend hiclaim basd on the tweminute refriction and
agenda items lg providingfactual allegations expkining how te alleged onduct is aviolation ofa
corstitutionally-protected iight and thepolicy or practice that esults in thee violatiors. The Cour
does not find persuasive Riintiff's reference to th&san Franciso Adminidrative Codewhich is
not substantivel differentfrom the Geernment @de sectionseferencedn the Second Order.

For theforegoing resons, Plaitiff's Motion for Leaveto Amend fis third clam for
violation of theFirst Amermdment iISGRANTED.

D. Plaintiff's F ifth Claim for Racial Discrimination

In hisMotion, Plairiff contends that becase “defendats did not lave grounddo effect a

lawful arrest tiey were eitler motivedby retaliation for [Plainiff’'s] First Amendmengctivities, or
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they respondedo hearsay @nments fom the disuptive individuals and ere maliciaisly
implementing hat same rdal animus: (Motion & 12.) Plainiff’'s primary authority n support 6
leave to amends Evansv. McKay, 869F.2d 1341,1345 (9th @. 1989), vhere the Nith Circuit
notec that overtacts coupld with racid remarks ag sufficientto state a @m for race
discrimination. Evansis monsistent wih the Courts prior disnissal of therace discmination
claim without leave to amed. InEvans, the plaintif raised owert acts andacial slursby the
defendants thmselves. Hee, Plaintiffhas not allged any tagible indiciaof intentioral
discriminationon accountf raceby Defendants. 1d. at 1344 {(plaintiffs must show itentional
discriminationon accountf race”). Jgt as with hs 1st AC, Padintiff’'s P-3rd AC’s ra@
discriminationclaim is “devoid of anyfactual allegtions showng such ingnt or aninus.” (Secod
Order at 17.) Bcause Platiff raisedno new factsn the racediscrimination section 6 his P-3rd
AC, Plaintiff’'s Motion forLeave to Anend this case of actionis DENIED.

E. Plaintiff's Sixth Claim for Interference withFirst Amendment

Plaintiff’s sixth clam for interference withthe First Anendment, 2 U.S.C. setion 1983,
appears to be gbstantivelyidentical tathe third clam for violaion of theFirst Amendnent right o
freespeech. Ideed, therare no factslleged withrespect tohie sixth clam. Plaintiff’'s Motion
for Leave to Anend this ciim is DENIED becauselte claim isduplicative. Plaintiff isinstructedd
combine his Fist Amendnent claims into one clain in his ameded compdint.

F. Plaintiff's Eighth Claim for Defamation and Slander

As statel in the Caurt’s SecondOrder, the @rt of defanation “invdves (a) a pilication
thatis (b) false(c) defamatry, and (dunprivileged, and that€) has a natal tendeng to injure @
thatcauses smtal damagé. Tausv. Loftus, 40 Ca. 4th 683, 20 (2007) (nternal citatons
omitted); see Cal. Civ. Cock 88 45-46.For there® be a publation, theremust be sme
communicatior—whetheroral or written. Cal. Civ Code 88 8-46. TheCourt previasly
provided expliat instructions to Plaintif if he soudnt to amendhis claim:“[i]f Plaintiff re-alleges
this claim, hemust specifyan actual statement thatwas maddy Defendats, how thestatement
wasfalse, howit defamechim, how itwas unprivieged, and tow it naturaly tended tanjure him

or cause specialamage.”(Second CQder at 18.)
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In the R3rd AC, Phintiff amerded his defenation clam and addedhe following
allegation: “The accusatiogsof disrupton and stateents thathe superviers were sedng to
remove him wee uttered irfull view and hearing dthe audiege in attendnce and wee broadcas
on San Franciso Governnent Televison (SFGTV).” (P-3rdAC 81.) This amendrent suggests
staements wee made butioes not cug Plaintiff's defective caim. Plaintff must speidy the
acual statemenmade by Bfendants.Without a satement, Riintiff likewise has no#xplained
how that stateent was fals or any otler requiredelement fordefamation. See Taus, 40 Cal. 4th
at 720.

In the cond Orderthe Courigave Plaintif leave to anend on thé claim. While
Plaintiff’'s proposed claim $ still insufficient, he ha providedat least oneadditional factual
allegation. In he Court’'s vew, Plaintif’s deficiert claim coud still be cued. To do s, Plaintiff
must allege exetly what was said andhow it was &lse. Accodingly, Plantiff is GRANTED further
leave to amendhis claim, h addition b the allegabns in theP-3rd AC.

G. David Chiu as a Defedant

In the &cond Orde this Courgrantel Plantiff leaveto amend toe-add Chil as a
defendant onlyto the extetthat: (1) Paintiff can dlege a clan against hin based ora claim that
washot dismised or for vhich Plaintiff had leaved amend; ad (2) Plainiff sufficiently alleges
Chiu's actionswere perfomed in his grsonal (nobfficial) capacity. (Dkt.No. 32.) Faintiff
contends in hisMotion andP-3rd AC hat “[i]f the municipality is not liabk for the derivation of
civil rights un@r theMonell doctrine, bhen DavidChiu must te individually liable beeuse it is
outside of his gialified immunity.” (Motion at 7-8) Plaintiff also allegeghat Chiu “ated to
suppress free [@eech and thright to peition the gvernmentm all circumgances” by
“suppress[ing]public conment by allaving only twvo minutesfor public canment” aml “ceas[ing]
to gve the ageda item ‘Gaeral PublicComment’an item nmber.” (P-3d AC 11 4448 & 52.)
Further, in hisP-3rd AC, Paintiff alleges that “[a]tall times naterial to ths Complaint these
defendants,” vihich presumably includes Chiu, “aced toward paintiff under color of the statutes,
ordinances, cuems and uage of the &te of Calibrnia.” (P-&d AC 1 9.)
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To esthlish persoal liability of a local offcial in a setion 1983 ation, “it is enough to

show that the #ficial, acting under codr of state lav, caused ta deprivation of a fedeal right.”

Kentucky v. Graham, 473U.S. 159, 16 (1985);see also Hafer v. Melo, 52 U.S. 21, 3 (1991)

(“Personal-cagcity suits, m the othethand, seekd impose inlividual liahility upon agovernment

officer for actims taken uder color ofstate law.”) In light of the allegatios above, Rintiff’'s

Motion isGRANTED as to his amendrent in this form.

1. CONCLUSION

For theforegoing resons, Plaitiff's Motion For Leaveto Amerd is GRANTED IN PART

AND DENIED IN PART. Tominimize canfusion, Plantiff shall caption his anended camplaint as tke

“Fourth Amenctd Complait” and mayamend thatomplaintas follows:

1.

Plaintiff’'s clams for fake arrest anemprisonnent (first clam), battery(second
claim), unegal treatmaet in violation of the Farth Amendnent (fourthclaim), and
interferencawith the Farrth Amendnent (seveth claim) were previouby held to le
sufficient inthe 1st AC.As such, Raintiff's Fourth Amendd Complant may alleg@
these claims

Plaintiff's Motion for Leave to Amad the thirdclaim for violation of the First
Amendments GRANTED. This leae is granteds to the etirety of theFirst
Amendmentlaim, including allegaibns relatiry to retaliaton, two-mirute
restriction, genda itens, and remodl.

The Motionfor Leave tcAmenrd thefifth claim for racial dscrimination is DENIED.
The FourthrAmended @mplaint mgy not allegethis claim.

The Motionfor Leave tcAmerd the sixth claimfor interfelence with the First
Amendments DENIED to the extenthat it is dylicative of Plaintiff's third claim.
Paintiff shdl allege ony one FirstAmendmentlaim in theFourth Anended
Complaint.

Plaintiff is GRANTED further leaved amend higighth clam for defanation and

sander.
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6. The Motion for Leave to Amend to add Dd\Whiu as a defendant in his individual
capacity iSGRANTED. David Chiu may be named as an individual defendant in the
Fourth Amended Complaint.

Because Plaintiff will file a Fourth Amendé&bmplaint, the pending Motion to Dismiss th

()

U7

Second Amended Complaint@ENIED AS MoOT. The Court terminates Dkt. No. 55 and vacate
the hearing on that motion scheduled for September 25, 2012.

Plaintiff's Fourth Amended Complm shall be filed within fouden (14) days of the date of
this Order. Defendants shall file their respongé&iw fourteen (14) days thereafter. This Order

Lpyone Myptoflecs

terminates Dkt. No. 53.

T 1SS0 ORDERED.

Dated: September 20, 2012

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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