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UNITED STATES DISTRICT COURT 
 

NORTHERN DISTRICT OF CALIFORNIA 
 
 
 
 
 
 
JAMES CHAFFEE, 
 
 Plaintiff, 
 
 vs. 
 
DAVID CHIU, et al.,  
 
 Defendants. 
 

 
 
 
 
 
 
 
 
 

Case No.: 4:11-CV-05118-YGR
 
ORDER GRANTING IN PART AND DENYING IN 
PART PLAINTIFF ’S MOTION FOR LEAVE TO 
AMEND ; AND DENYING AS MOOT 
DEFENDANTS’  MOTION TO DISMISS SECOND 
AMENDED COMPLAINT  

 

Pending before the Court is Plaintiff James Chaffee’s Motion for Leave to Amend 

Complaint.  (Dkt. No. 53 (“Motion”).)  Plaintiff has filed a [Proposed] Third Amended Complaint 

for Damages (“P-3rd AC”) as part of his Motion.  (Dkt. No. 53-1.)  This Court previously issued an 

Order Granting in Part and Denying in Part Defendants’ Motion to Dismiss Amended Complaint 

(Dkt. No. 32), which related to Plaintiff’s then-first amended Complaint.  While that Order 

dismissed certain claims without leave to amend, the Court permitted Plaintiff to file a motion for 

leave to amend other claims and cited legal authority for why he should be permitted to amend the 

claims he sought to add.  (Dkt. No. 42.)  Having read and considered the papers submitted by the 

parties and the pleadings in this action, the Court hereby GRANTS IN PART AND DENIES IN PART  

this Motion for Leave to Amend.1 
                                                 
1 Pursuant to Federal Rule of Civil Procedure 78(b) and Civil Local Rule 7-1(b), the Court finds that this 
motion, which has been noticed for hearing on September 25, 2012, is appropriate for decision without oral 
argument.  Accordingly, the Court VACATES the hearing set for September 25, 2012.   
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claim for interference with the Fourth Amendment.  To the extent that the fourth claim alleged a 

violation of the Fourteenth Amendment, the Court dismissed that claim without leave to amend.  

The Court also dismissed without leave to amend Plaintiff’s third and sixth claims to the extent 

they were based on retaliation in violation of the First Amendment, his third and sixth claims to the 

extent they were based on a First Amendment violation relating to two-minute restrictions on 

public comment at Board meetings, his fifth claim for racial discrimination, and his eighth claim for 

interference with the Fourteenth Amendment.  The Court dismissed with leave to amend Plaintiff’s 

third and sixth First Amendment claims to the extent they were based on the removal of citizens 

from Board meetings, his third and six claims to the extent that they were based on the Board 

failing to provide an agenda item number to matters for public comment at Board meetings, his 

ninth claim for defamation and slander, and David Chiu as a defendant in this action.  

Prior to when the amended complaint was due, Plaintiff filed a petition for writ of 

mandamus requesting that the Ninth Circuit grant him additional leave to amend the complaint.  

(See Dkt. No. 34.)  The Ninth Circuit denied the writ on July 10, 2012.  (Dkt. No. 48.)  On July 23, 

2012, Plaintiff filed his Second Amended Complaint (“2nd AC”) in accordance with the Court’s 

instructions in the Second Order.  (Dkt. No. 49.)2  On August 6, 2012, Plaintiff then filed the instant 

motion based on the Court permitting him leave to file amended complaint.  (Dkt. No. 42.)  

Because the Second Amended Complaint was then operative, Plaintiff filed a Proposed Third 

Amended Complaint.   

In his P-3rd AC, Plaintiff seeks to amend his third claim for violation of the First 

Amendment with facts regarding the removal of citizens from Board meetings (P-3rd AC ¶¶ 46, 47, 

49–51 & 57) but added additional facts and incorporated claims from the 1st AC that were removed 

from the 2nd AC.  Specifically, Plaintiff added additional facts pertaining to: (1) Plaintiff’s long 

history of submitting letters to the Clerk of the Board, publishing newsletters, and speaking before 
                                                 
2 In the 2nd AC, Plaintiff amended his third claim for violation of the First Amendment with facts regarding 
the removal of citizens from Board meetings (2nd AC ¶¶ 46–50, 57) and removed from his complaint: (1) 
his third claim for violation of the First Amendment to the extent the claim was based on retaliation and the 
two minute restriction on public comments (1st AC ¶¶ 46, 48–49, 51–53); (2) his fourth claim alleging 
unequal treatment under the Fourteenth Amendment; (3) his fifth claim alleging racial discrimination (1st 
AC ¶¶ 60–62); and (4) his eighth claim for interference with the Fourteenth Amendment.  (1st AC ¶¶ 75–
79.)  
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6. The Motion for Leave to Amend to add David Chiu as a defendant in his individual 

capacity is GRANTED .  David Chiu may be named as an individual defendant in the 

Fourth Amended Complaint. 

Because Plaintiff will file a Fourth Amended Complaint, the pending Motion to Dismiss the 

Second Amended Complaint is DENIED AS MOOT.  The Court terminates Dkt. No. 55 and vacates 

the hearing on that motion scheduled for September 25, 2012.  

Plaintiff’s Fourth Amended Compliant shall be filed within fourteen (14) days of the date of 

this Order.  Defendants shall file their response within fourteen (14) days thereafter.  This Order 

terminates Dkt. No. 53. 

IT IS SO ORDERED. 

 
Dated:  September 20, 2012           _______________________________________ 

           YVONNE GONZALEZ ROGERS 
UNITED STATES DISTRICT COURT JUDGE 


