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Medical Marijuana et al v. Holder et al Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION
MARIN ALLIANCE FOR MEDICAL Case No: C 11-05349 SBA
MARIJUANA, a not-for-profit association;
JOHN D'AMATO, an individual, ORDER GRANTING MOTION
MEDTHRIVE, INC., a not-for-profit TO DISMISS AND DENYING
cooperative corporation doing business as AMENDED MOTION FOR A
MedThrive Cooperative; THE JANE TEMPORARY RESTRAINING
PLOTITSA SHELTER TRUST, a revocable ORDER AND PRELIMINARY
living trust; THE FEEM TRUST, an INJUNCTION
irrevocable living trust; and THE DIVINITY
TREE PATIENTS' WELLNESS Docket 23, 38.

COOPERATIVE, INC., a not-for-profit
cooperative corporation,

Plaintiffs,
VS.

ERIC HOLDER, Attorrey General of the
United States; MICHELLE LEONHART,
Administrator of the Drug Enforcement

Administration; HON. MELINDA HAAG,
U.S. Attorney for théNorthern District of

California,

Defendants.

Three medical marijuana dispensaries, one of their landlords and a medical
marijuana patient ("Plaintiffs") brought thestant action to challenge recent threats by th
United States Department of Justice to tiekml action against landlords of medical
marijuana dispensaries in thiwrthern District of California. The parties are presently
before the Court on Defendants' motioriemiss and Plaintiffs' amended motion for a

temporary restraining order ("TRO") and prelimuip injunction. Dkt23, 38. Having read

52

e

Dockets.Justia.c


http://dockets.justia.com/docket/california/candce/4:2011cv05349/247343/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2011cv05349/247343/52/
http://dockets.justia.com/

© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

and considered the papersdilm connection with these mats and being fully informed,

the Court hereby GRANTS Defeaudts' motion to dismiss and DENIES Plaintiffs' amended
motion for a TRO and preliminary injunction, fitre reasons stated below. The Court, in
its discretion, finds these matters suitablerésolution without oral argument. See Fed.R.
Civ.P. 78(b); N.D. Cal. Civ. L.R. 7-1(b).
l. BACKGROUND

A. Statutory Overview
The instant action arises from the tensiaat gxists between federal and California
laws governing marijuana use. These ddtstatutory frameworks are briefly summarized
below.
1. The Federal Contrdled Substances Act
After taking office in 1969President Nixon declared a national "war on drugs."
Gonzales v. Raich, 545 U.S. 1, 10 (200®rfinafter "Raich I"]. Shortly thereatfter,

Congress passed the Comprehensive Drug ABtseention and Control Act of 1970, alsd
known as the Controlled Substances Act (‘Ale€' or "CSA"). Rub. L. No. 91-513, 84
Stat. 1236. "Enacted in 70 with the main objectives abmbating drug abuse and
controlling the legitimate and idgtimate traffic in controllegdubstances, the CSA creates|a
comprehensive, closed regulatory regeneninalizing the unauthorized manufacture,
distribution, dispensing, and possession of smests classified inrgy of the Act's five

schedules."_Gonzales v. Oregéd6 U.S. 243, 250 (2006).he CSA places substances if

one of five classifications achedules, see 21 U.S.C. § 8183sed on their potential for
abuse or dependence, their accepted medicaandeheir accepted safety for use under

medical supervision,” Gonzalégs}6 U.S. at 250. Substandested in Schedule | are the

most restricted in terms of access and useawhdse in Schedule V are the least restrict

11%

Id. In enacting the CSA, "Congress was particularly concerned with thempexlent the
diversion of drugs from legitiate to illicit channels.” Reh I, 545 U.S. at 12-13.
Marijuana is classified as a Schedugibstance under the Act, and therefore is

subject to the most restrictions. See 21 0.8.812(c). Although substances on Schedules
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Il through V may be dispensed and prescritoednedical use, "[S]chedule | drugs cannot
be dispensed under a prescription." Uniteatedt v. Oakland CannatBuyers' Co-op., 532
U.S. 483, 492 n. 5 (2001) [hereinafter "OaidaCannabis"]. The inclusion of marijuana o

Schedule | reflects the federal governmenttsmenation that "marijana has 'no currently
accepted medical use' at all." 1d. As suhbk,federal CSA makes it illegal to manufacturs
distribute, or possess marijuanal U.S.C. 88 841, 844Further, it is illegal under the
CSA to open, use, leasemaintain any place for the purpose of manufacturing,
distributing, or using any comtled substance. Id. 8 8%§(1). The only exception to
these prohibitions is the possession and use of marijuana inlfgd@@roved research
projects. _Id. § 823(f).
2. California’'s Compassionate Use Act

In contrast to the federal law, Califaariaw expressly authorizes the use of
marijuana for medical purposes. In 1996lifGmia voters passed Proposition 215, know
as the Compassionate Use Act of 1996icwipermits seriously ill patients to obtain
medical marijuana upon written or oral reconmai&tion of a physicianSee Cal. Health &

Safety Code 8 11362.5. The Commpianate Use Act provides, in part:

(b)(1) The people of the State of California hereby find and
declare that the purposes of thempassionate Use Act of 1996
are as follows:

(A) To ensure that seriousily Californians have the right to
obtain and use marijuana for medical purposes where that
medical use is deemed appriape and has been recommended
by a physician who has deterraththat the person’s health
would benefit from the use of mmana in the treatment of
cancer, anorexia, AIDS, chranpain, spasticity, glaucoma,
arthritis, mi?raine, or any ber illness for which marijuana
provides relief.

(B) To ensure that patientaditheir primary caregivers who
obtain and use marijuana for medical purposes upon the
recommendation of a physician are not subject to criminal
prosecution or sanction.

(C) To encourage the federal and state governments to
implement a plan to provider the safe and affordable
distribution of marijuana tollgpatients in medical need of
marijuana.

>
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Cal. Health & Safety Cod® 11362.5(b)(1)(A)-(C). In 2003he California legislature
added the Medical Marijuana Program, i1d.18862.7-11362.83, ttaddress issues not
included in the CUA [i.e., Compassionate Usd]Ao as to promote the fair and orderly

implementation of the CUA." People Wright, 40 Cal. 4th 81, 85 (2006).

B. Legal Developments

The conflict between the federal CSA a&alifornia's Compassionate Use Act with
respect to the issue of medi marijuana has spawned s&lé&upreme Court and Ninth
Circuit decisions, as well as other litigatiohhese decisions are controlling with respect
most of the claims alleged the Amended Complaint filed this action. These cases are
summarized below.

1. Oakland Cannabis
In January 1998, the United States browghaction under the @Sn the Northern

District of California against the OakldrCannabis Cultivators Club ("the cooperative")
and its executive director seeking to enjtiam from distributing and manufacturing

marijuana._Oakland Cannabis, 532 U.S4&t. Judge Charles Breyer granted the

government's motion for preliminary injuncticamd later denied the cooperative's motion
to modify the injunction tolbow for the distribution of "meitally necessary" marijuana.
Id. The cooperative appealed, and the N@itcuit reversed and remanded the ruling on
the motion to modify the injution. 1d. at 488. The Ninth Circuit held that medical
necessity was a legally cognizable defenseth@dlistrict court had mistakenly believed it
possessed no discretion to issuemunction more limited in sgpe than the CSA. Id. In
addition, the Ninth Circuit found that thesttict court should haweeighed the public
interest and considered factors such as theuseharm in depriving patients of marijuana
in deciding whether to mofgi the injunction. _Id.

The Supreme Court reversed the decisiothefNinth Circuit, holding that there is
no medical necessity exceptitmthe CSA's prohibitions amanufacturing and distributing

marijuana._Oakland Cannab&82 U.S. at 490. In reaching its decision, the Court

explained that a necessity defense is inagrevthe legislature has made a "determinatio

-4-
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of values." _Id. With respect to the value of medical mana the Court explained that
Congress, in enacting the CSA, had made sligrie determination #t "marijuana has no
medical benefits worthy of an exception @de the confines of a government-approved
research project).” Id. at 491. While sodnags may be dispensed for medical use, the
same is not true for marijuana, which, forpases of the CSA, has "no currently accepte
medical use at all."_Id. (internal quotatiasitted). Additionally, the Court held that the
Ninth Circuit erred in instrug the district court to corder "any and all factors that
might relate to the public intest or the conveniences ottparties, including the medical
needs of the cooperative's pat&' because "[c]ourts of equity cannot, in their discretion
reject the balance that Congress has stimuthe [CSA]." Id. at 497-498.

2. Raichl

Four years after rendering its decisiorOakland Cannabis, the Supreme Court

again addressed the interplay betweenGbmpassionate Use Act and the CSA in

Gonzales v. Raich, another case originatingnfthis District. Inthat case, plaintiffs-

respondents—two California residents wimaccordance with their physician's
recommendations used marijuana for serimeslical conditions—sought injunctive and
declaratory relief prohibiting enforcement o€t@SA to the extent that it prevented them
from possessing, obtaining, or manufacturingijmana for their personal medical use.
Raich |, 545 U.S. at 7-8. They alleged ttiet CSA's categoricakohibition against the
manufacture and possession of marijuangaied to the intrastate manufacture and
possession of marijuana for medical purpaseder California lavexceeded Congress'
authority under the Commercedbbke. _|d. at 8. Judd#artin Jenkins denied the
respondents' motion for preliminary injunctiold. On appeal, the Ninth Circuit reversed
and ordered the district court to entez tkquested injunctioon the grounds that
respondents had demonstrated a strong likelildd@diccess on their claim that, as applieg
to them, the CSA is an unconstitutional exercise of Congtessmerce Clause authority.
Id.

[®X
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The Supreme Court reversed the NinthcGit and held that the legislature's
authority under the Commercedbbke includes the powerpeohibit local cultivation and
use of marijuana. Raich I, 545 U.S. atThe Court reasoned thidie CSA was within
Congress' Commerce Ckaipower because production ofrijuena, even if limited to
home consumption, "has a substantial eféecthe supply and demand in the national
market for that commodity.1d. at 19. In the Supreme Court's view, the exemptions
permitting marijuana use under the CompassiodateAct "will have a significant impact
on both the supply and demand sides ohtlagket for marijuanasince they provide
physicians with an economigcentive to grant their patiepermission to use the drug
which, in turn, "can oy increase the supply @harijuana in the Califoia market."_Id. at
31. The Court remanded the case to theWN@itcuit for further proceedings consistent
with its opinion. _Id. at 33.

3. Raichll

Following remand from the Supreme Cougfgintiff Raich renewed her claims
based on common law necessity, fundanieights protected byhe Fifth and Ninth
Amendments, and rights reserved to theestander the Tenth Amendment. Raich v.
Gonzales, 500 F.3d. 850, 857 (9tm.Qi007) [hereinafter "Raich II]. The court
concluded that Raich had failemlmeet her burden of estaing a likelihood of success
on these claims, and affirmed the distriotid’'s denial of her motion for preliminary
injunction. d.

In her common law necessity claim, Raarigued that the federal government was
precluded from enforcing the CSA against because she faced a Hobson's choice of
either complying with the G&and enduring excruciatingain and possibly death—or
violating its provisions by uisg marijuana._Raich IE00 F.3d at 858. While

acknowledging that Raich had understandably chosen "tkerlevil" of using marijuana

LIn its initial decision, the Ninth Citgt did not reach any issues beyond the
Commerce Clause. Raich I, 500 F.3d at 88 remand, the court considered the
remaining arguments relating to the motion for preliminary injunction. Id.

-6 -
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and had otherwise satisfiecetfactual predicate for a necessity defense, the court
guestioned whether such a defense remdewally viable after the Supreme Court's

decision in Oakland Cannabis. Id. at 859-&hnsequently, the court concluded that

Raich's necessity claim "is bessolved within the&ontext of a specific prosecution under
the [CSA]," as opposed to a civil action seekimgnjoin enfocement of the CSA. |d. at
860.

Next, the court considered Raich's claimdabstantive due press under the Fifth
Amendment, which states that "[n]o persoalkh. . be deprived of life, liberty, or
property, without due process of law[.]" $J.Const. amend. V. Citing the two-step

approach enunciated in Washington v. ®ilerg, 521 U.S. 702, 719 (1997), the Raich |

court considered (1) whether the "rightlseply rooted in this nation's history and
traditions implicit in the concetf ordered liberty," and (2) "the description of the assert
fundamental right."_Raich Il, 500 F.3d at 88@3. Considering theecond step first, the
court found that it was constrained under $upg Court precedent to "narrowly" identify
the right at stake. Id. at 864. ThoughdRabroadly described height as one to "make
life-shaping medical decisions that are necessary to preserveethetynof her body,
avoid intolerable physical paiand preserve her life," tl®urt concluded that Raich's
asserted right was more accurately characiaae'the right to use marijuana to preserve
bodily integrity, avoid pain and preserve her life." 1d. at 864 (emphasis in original).
The court then considered the questiomwbéther Raich's asserted right was one
that was deeply rooted in Wed States' history and traditiamd implicit in the concept of

ordered liberty._Raich I, 500 F.3d at 864. drswer that question, the court looked to th

Supreme Court's landmark decision in Laveeer. Texas, 539 U.S. 558 (2003), which

involved a challenge to a Texas state laat ttriminalized sodomipetween consenting,

adult homosexuals. Id. at 562-563; Raich 110 533d at 865-866. Prior to Lawrence, the

Supreme Court had upheld Ggmar's then-applicable sodomy statute, holding that there

was no constitutionally protectedht for "homosexuals tongage in acts of consensual

sodomy." _Bowers v. Hardwi¢kd78 U.S. 186, 192 (1986).he Lawrence court, however,

-7-
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observed that even if a particular interes hat been deemed as fundamental in the pas
"an emerging awareness" of a liberty intereshodern times may require protection of af
asserted right._Lawrence, 539 U.S. at 572e Tburt then pointed othat of the twenty-
five states that had laws criminalizing sadowhen it decided Bowers, only thirteen still
had such laws and a mere four enforced theis only against homosexual conduct. Id. 4
573. In those states that maintained sod@awg, "there [was] a pattern of nonenforceme
with respect to consenting dthuacting in private." _Id.

Raich argued that over the course ofltdst decade, there has been an "emerging
awareness of marijuana's medicalue," as evidenced by theogring number of states tha

have passed laws permitting the use of marguan medical reasons. Raich II, 500 F.3d

865. The Ninth Circuit re@mized the potential viabilitgf Raich's argument, but
ultimately found that the right use medical marijuana hadt yet reached the point of
being "fundamental" and "implicib the concept of ordered liligr' Id. at 866. While
acknowledging that since 1996 medical marijuana has been legalized in eleven states
court concluded that medical marijuana bad not "obtained the degree of recognition
today that private sexual camct had obtained by 2004 in Lawrence." Id. at 865. The
Raich Il court did note, however, that medicarijuana may attainmilar status "sooner
than expected.'ld. at 866.

Finally, the court addressed Raich's clémat the CSA infringespon the State of
California's police powers, as conferred by frenth AmendmentRaich II, 500 F.3d at
8662 The Ninth Circuit agreed &t the Compassionate Use Agt'aimed at providing for
the health of the state's citizens [and] apptafall squarely within the general rubric of
the state's police powers"; nonetheless, thariGejected Raich's contention that the CSA
contravened the Tenth Amendment. Id. at 86fie court found that "after Gonzales v.

Raich, it would seem that theecan be no Tenth Amendment atbn in this case,” and for

2 The Tenth Amendment statiesits entirety as follows: "The powers not delegate
to the United States by the Constitution, nor drtied by it to the Stat, are reserved to
the States respectively, or to gheople.” U.S. Const. amend. X.

-8-
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that reason, concluded that "Raich [hadEfhto demonstrate a kthood of success on
her claim that the [CSA] violat the Tenth Amendment.”"_Id.

4, The Santa Cruz Lawsuit

During the pendency of the district courbpeedings in Raich v. Ashcroft, N.D. Ca).

No. C 02-4872 MJJ, the County of Santa Crnod athers filed suit ithis Court seeking to
enjoin various federal govament defendants from conducting further raids or seizures
against Plaintiff Wo/Men's Alliance for Migcal Marijuana ("WAMM") and its member-
patients, and from conducting raids or seizures against patients using marijuana for
medicinal purposes in compliance with Calife’'siCompassionate UAet within the City
and County of Santa Cruz. County of $a@tuz v. Aschcroft, No. C 03-1802 JF

[hereinafter "Santa Cruz"].On January 25, 201€he parties filed a Joint Stipulation of
Dismissal Without Prejudice, puraat to Federal Rule of GlProcedure 41(a)(1)(ii)). Am.

Compl. Ex. 5 at 4-6, Dkt. 21-5. The stiputatistates that "[a]s a result of the issuance of

the Medical Marijuana Guidancglaintiffs agree to dismiss ¢hcase without prejudice.”
Id.

The "Medical Marijuana Gumhce" attached to the @tilation is a memorandum
from the United States Department of Jus{it¥0J"), dated October 19, 2009, prepared |
then Deputy Attorney General David Ogd#me "Ogden memo"). The purpose of the
Ogden memo, which is addressed t&LECTED UNITED STATESATTORNEYS," is

to provide "clarification and guidance to fedleprosecutors in States that have enacted

laws authorizing the medical use of marijuankl.’ In pertinent part, the DOJ advises that:

The prosecution of significantuly traffickers of illegal drugs,
including marijuana, and éxdisruption of illegal drug
manufacturing and trafficking netsks, continues to be a core
priority of the Departmentsfforts against narcotics and
dangerous drugs, and the Department’s investigative and
prosecutorial resources should be directed towards these
objectives. As a general matter, pursuit of these priorities
should not focus tfederal resousde your States on individuals
whose actions are in cleancaunambiguous copliance with
existing state laws providing fthe medical use of marijuana.

OJ
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Id. at 2. The above notwgltanding, the DOJ explicitly ates that: "This memorandum
does not alter in any way the Department's authority to enforce federal law . . . [and] d
not 'legalize' marijuana or provada legal defense to a violation of federal law . . . . Rath
this memorandum is intended solely as alguo the exercise of investigative and
prosecutorial discretion.” |d.

C. The Instant Lawsuit

In late September and early October 2Qhé&,United States Attorneys for each of
the four federal districts in California cawmted various entities involved in California's
Medical Marijuana program, alleging that mpaeina dispensaries, landlords who rent to
dispensaries, patients and ateapporting commercial entitieseain violation of federal
law. Am. Compl. 1 21. By letters dat8eéptember 28, 2011, Melinda Haag, the United
States Attorney for the NortheBistrict of California, cordcted landlords providing space
to the Marin Alliance for Medical Mguana ("MAMM"), Medthrive Cooperative
("Medthrive") and The DivinityTree, notifying them that ndé&cal marijuana dispensaries
are illegal under federal law and that timegty be subject to "criminal prosecution,
imprisonment, fines, and forfeiture of assatsluding the real mperty on which the
dispensary is operating.” E.dAm. Compl. Exs. 1-3. The letters (hereinafter "Haag
letters") warn: "Please take necessary stepsstmntinue the sakend/or distribution of
marijuana at the above-referenced locatiothmi45 days of tis letter.” _Id.

In response to the Haag letters, MANM@d John D'Amato, a medical marijuana
patient, filed suit in this Qurt on November 4, 2011 seed to enjointhe Attorney
General, the Administrator of the Drug Enfencent Agency, and the 8. Attorney for the
Northern District of California (collectivel{\Defendants") from arréimg, prosecuting, or
otherwise seeking sanctions or forfeitureaiagt them and similarly situated medical
marijuana growers and providers who openmatsompliance with California state law.
Compl., Dkt. 1. They alsseek a declaration thahforcement of the CSA is

unconstitutional to the extentatit prevents Plaintiffs angimilarly situated individuals

-10 -
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from obtaining medical marijuanaitiv a doctor's recommendation. Id. Four days later ¢
November 8, 2011, Plaintiffded a motion for a TRO and dmainary injunction. Dkt. 5

On November 11, 2011, Piffs filed an Amended Complaint, adding four
plaintiffs—two additional dispensaries, Medtlea and The DivinityTree, and Medthrive's
landlords, the Jane Plotitsa Shelter Tared the Felm Trust. Am. Compl. 19 9-12ike
the original Complaint, the Aemded Complaint alleges six claims for relief: (1) judicial
estoppel, (2) equitable estopp@) violation of the Ninth Arandment, (4) violation of the
Tenth Amendment, (5) violation of the & Protection Clause of the Fourteenth
Amendment, and (6) violation of the ComneClause._Id. 11 24-52long with their
Amended Complaint, Plaitits filed an amended motion for a TRO and preliminary
injunction. Dkt. 23. On November 28, 201lie Court issued an order denying Plaintiff's
motion for a TRO. Dkt. 34.

On January 10, 2012, the Deflants filed a motion to siiniss and an opposition to
Plaintiffs' amended motion for a TRO and preliamyinjunction. Dkt38. On January 24,
2012, Plaintiffs filed a reply to the amemdaotion for a TRO and preliminary injunction
and an opposition to the motion to dismiss.t.[3K. The Defendants filed a reply to the
motion to dismiss on JanuaBy, 2012. Dkt. 44.

1. LEGAL STANDARD

A complaint may be dismissed under Ruléd)) for failure to state a claim if the

plaintiff fails to state a cognaéble legal theory, or has ndleged sufficient facts to support

3 On the same date that Plaintiffs filedsthction, their counsel filed three virtually

identical actions on behalf of different entiteasd individuals in the Eastern, Southern and

Central Districts of California._See Sacramento Non-Profit Collective v. Holder, E.D. ¢
No. C 11-2939 GEB; Conejo Wellness Cntropov. Holder, C.D. Cal. No. C 11-9200
DMG:; Alternative Cmty. Health Care v. #ti®r, S.D. Cal. No. C 11-2585 DMS.

* The Court also notes that at least onthefnamed Plaintiffs ithis suit appears to
be foreclosed from obtaining the requested fralidéight of a previous order from Judge
Breyer of this Court permantiy enjoining the MAMM "fromengaging in the distribution
of marijuana, the possessionmérijuana with the intent tdistribute, or the manufacture
of marijuana with the intent tistribute, in violation of 21).S.C. § 841(a)(1)." See Opp'
Ex. A, Dkt. 31-1; see also Wash. Mut. IncUnited States, 636 F.3®07, 1216 (9th Cir.
2011) ("Collateral estoppel, or issue precluslmars the relitigation of both issues of law
and issues of fact actually adjudicated ievious litigation between the same parties."”).

-11 -
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a cognizable legal theory. Balistreri v. Rma Police Dep't, 901 F.2d 696, 699 (9th Cir.

1990). In determining whetharcomplaint states a claim ahich relief may be granted,

the Court "accept[s] as true all well-pleadddgations of material fact, and construe[s]

them in the light most favorébto the non-moving party.” Daniels—Hall v. National Edug.

Ass'n, 629 F.3d 992, 998 (9th Cir. 2010).

However, the Court is not required to adcaptrue "allegations that are merely
conclusory, unwarranted deductions of factymreasonable inferences.” In re Gilead
Sciences Securities Litigatiob36 F.3d 1049, 105&th Cir. 2008).The complaint is

properly dismissed if it fails tplead "enough facts to state aint to relief that is plausible

on its face."_Bell Atl. Corp. v. Twombly5® U.S. 544, 570 (2007). A claim is plausible

on its face "when the plaintiff pleads factegahtent that allows #hcourt to draw the
reasonable inference that the defendantlddiéor the misconduct alleged.”" Ashcroft v.
Igbal, 129 S.Ct. 1937, 1949 (2009). Thus, 'daromplaint to surver a motion to dismiss,
the non-conclusory 'factual content,' and oeable inferences from that content, must be
plausibly suggestive of a claim entitling the ptdifrio relief." Moss v. U.S. Secret Serv.,
572 F.3d 962, 969 (9th Cir. 2009).

As a general rule, courts may not coesidny material beyond the pleadings in
ruling on a Rule 12(b)jémotion. U.S. v. Corinthian dleges, 655 F.3d 984, 998-999 (9th

Cir. 2011). However, courts "may considertengls that are submitted with and attacheq
to the complaint,” as well as "unattacteddence on which the omplaint 'necessarily
relies' if: (1) the complaint fers to the document; (2)@éldocument is central to the
plaintiff's claim; and (3) no pty questions the authenticity tfe document.”_Id. at 999.
Pursuant to Federal Rule of Evidence 201, tsoomay also take judicial notice of matters (¢
public record._ld.

Where a complaint or claim is dismisskzhve to amend generally is granted, unle
further amendment would be futil&See Chaset v. Fleer/Slopbint'l, 300 F3d 1083, 1087-

1088 (9th Cir. 2002); see alsopez v. Smith, 203 F.3d 112P127 (9th Cir. 2000) (if a

-12 -

f

SS




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

court dismisses the complairtshould grant leave to amenahless it determines that the
pleading could not possibhe cured by the allegation of other facts).
lll. DISCUSSION

Defendants move to dismiss the Amen@eanplaint on the ground that Plaintiffs
have failed to state a cognizable claim foraeliThe cognizability othe claims alleged in
the Amended Complaint is discussed below.

A. Plaintiffs' Request for Judicial Notice

A court may judicially notice a fact thatm®t subject to reasonable dispute becaus
it: (1) is generally known withithe trial court's territoriglrisdiction; or (2) can be
accurately and readily deteimed from sources whose acaay cannot reasonably be
guestioned. Fed.R.Evid. 201(b).

In connection with their opposition to Def#ants' motion to dismiss, Plaintiffs
request that the Court take judicial noticegeaf documents identified by Plaintiffs as
follows: (1) "January 25, 2010 Joint Stiptiten of Dismissal Without Prejudice in County
of Santa Cruz v. Eric H. HoldgJr. et al. ('Santa Cruz'), Unikt&tates District Court for the
Northern District of California action no. &802 JF, with exhibit (October 19, 2009
Ogden memo)"; (2) "Transcript @ctober 30, 2009 Status Cenénce in Santa Cruz"; (3)
"Declaration of Rick Doblin in Support #flaintiff's Petition for Temporary Restraining
Order/ Preliminary Injunctiorfiled in this action as do&t number 12 on November 8,
2011"; (4) "November 30,01 New York Times articley Michael Cooper titled ‘2
Governors Asking U.S. to Ease Rules orrijana to Allow forits Medical Use,' and
December 1, 2011 Just Say Now article by Walker titled 'VT GovShumlin to Join
Petition to Reschedule Marijuania(5) "July 25, 2010 Assoated Press article republishe
by the San Francisco Chronicle ttl&/eterans Affairs clinics pmit legal marijuana' "; (6)
"Declaration of Paul Armentano in Suppof Plaintiff's Petition for Temporary
Restraining Order / Preliminary Injunctigwith exhibit)"; (7) "October 8, 2004
Declaration of Lester Grinspoon, M.D., Ingort of the Brief of Amici Curiae National
Organization For the Reform of Marijuana Laws (NORML) And the NORML Foundatiqg
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in Ashcroft v. Raich, United States Supee@ourt, Case No. 03-1454"; (8) October 17,
2011 news release published by the CalimiMedical Association entitled 'CMA urges
legalization and regulation of mieal cannabis to allow for wider clinical research’; (9)
"October 7, 2003 United States Patent 6880507"; and (10) "National Institutes of
Health / National Institute on Drug Abuse ttl&NIDA InfoFacts: Maijuana,’ last edited
November 2010." PIs.' Request for Juaidiotice ("RJIN") Nos. 1-10, Dkt. 41.
Defendants did not file an opgition to Plaintiffs' RIN.

In their request for judiciatotice, Plaintiffs' contehy without elaboration or
analysis, that it is proper for this Courttéike judicial notice of all the above-mentioned
documents under Federal Rule of Evidence R01The Court disagrees. As for the Joint
Stipulation of Dismissal Without Prejudiééed in the_Santa Cruz action and the
attachment thereto (i.e., the Ogden memo)Cbert need not take judicial notice of these
documents because the Court may considantas they are atthed to the Amended

Complaint. _See Corinthian Calles, 655 F.3d at 999. As fibre transcript of proceedings

from the October 30, 200%=aring in the Santa Cruz action, the Court takes judicial noti
of this document because Plaintiffs' judiaatoppel claim relies on representations mads
by the DOJ at that hearing and party questions the authentiottfythe document. See id.
As for the remaining documents, i.e., PlaistiRIJN Nos. 3-10, Plaintiffs have failed to
demonstrate that it is proper for the Courtake judicial notice of these documents undel
Rule 201(b). Nor have Plaiffs argued or shown thatehCourt may otherwise take
judicial notice of these documents. See id.qsing the type of material that courts ma
consider beyond the pleadings in rulingaoRule 12(b)(6) motion)Accordingly, the
Court will not consider these documeintsuling on the motion to dismiss.

B. Motion to Dismiss

1. Judicial Estoppel Claim
Plaintiffs' first claim forrelief alleges that Defendants are judicially estopped

from instituting any legal peeedings against them undiee CSA in light of the
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stipulation of dismissal andtached Ogden memo filed ingltsanta Cruz action. See Am.
Compl. 11 24-27. According to Plaintiffsh& DOJ promised a federal judge that it had
changed its policy towards thefercement of its federal drug laws relative to California
medical cannabis patients.” Id. { 25. Plé&stlaim that under the doctrine of judicial
estoppel the federal government may not udertd resources to gce the CSA against
medical cannabis patients that are in conmgleawith state law. Id. 1 25-26.

"Judicial estoppel is argeitable doctrine that pradles a party from gaining an

advantage by asserting one position, and then $&eking an advantage by taking a clear

inconsistent position." _Hamilton State Farm Fire & Cas. C®70 F.3d 778, 782 (9th Cir

2001). Application of the doctrine is madeanase-by-case basis and is entrusted to th
discretion of the court. See Russell v. Rd83 F.2d 1033, 103(®th Cir. 1990). In

determining whether a party is subject to juali@stoppel, the court considers: "(1) wheth
a party's later position is 'cléainconsistent' with its original position; (2) whether the
party has successfully persuddbie court of the earlier positipand (3) whether allowing
the inconsistent position wouldl@v the party to 'derive annfair advantage or impose an
unfair detriment on the opposing party.'" Uditgtates v. Liquidators of European Fed.
Credit Bank, 630 F.3d 1139148 (9th Cir. 2011) (citations omitted).

Defendants contend that dismissal of ttiésm is appropriate because the doctrine

of judicial estoppel does not apply under thedadtthis case. See Defs.' Mot. at 10-12.

The Court agrees with Defendants. The Colevipusly considered and rejected Plaintiffs'

arguments regarding the applicability of the doetrof judicial estoppel in its November
28, 2011 Order denying Plaintiffs' motiorr fbRO. See Nov. 28, 2011 Order at 12-15,
Dkt. 34. Plaintiffs have not providedyanew legal argument demonstrating that the

doctrine applies under the circumstances ofdage. Thus, for theasons stated in this

Court's November 28, 2011 Order, id., the Awhed Complaint does not state an actionalp

judicial estoppel claim.
As set forth more fully inhe November 28, 2011 Order, this claim fails because,
among other things, Plaintiffeave not alleged facts showing that: (1) there is a clear

-15-

er

e




© 00 ~N oo 0o B~ W N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s WN P O 0O 0o N o 0ubS w N kP o

inconsistency between the government's pwsit the Santa Cruz action and the actions
threatened in the Haag letter€2) Defendants successfully peasled the district court in
the Santa Cruz action to dismiss the actiondagp®n any promise to indefinitely forego
enforcement of the CSA against persons or entities involved in the production, sale or
of medical marijuana; and (3) Defendantsgd an unfair advantage by virtue of
submitting the Ogden menas a basis for the stipulatiorr fdismissal in the Santa Cruz
action. Indeed, as the Court previously stasette Plaintiffs were not parties to the Sant
Cruz action, it is unclear how Defendants cdudee obtained any adviage over Plaintiffs
based on their decision to send the Haagrikettethe landlords. Moreover, Plaintiffs
overlook that the stipulatioior dismissal filed in the Sda Cruz action permitted the
plaintiffs in that action to reinstitute theimiguit in the event the gernment declined to
follow the guidance set forth in the Ogden menidwus, even if Plaintiffs herein had
standing to assert any prejudme behalf of the plaintiffs i&anta Cruz, it is clear that any
alleged change in the Defendants' enforcerpelity has not conferred an unfair advantag
upon them.

In their opposition brief, Platiifs argue that that their judicial estoppel claim is alg
based on representations made by DOJ aysrat the October 30, 2009 hearing in the
Santa Cruz action, which Plaintiffs assert "faestronger than the actual language in the
[Ogden Memo]." Pls.' Opp. 8 According to Plaintiffsthe operative complaint "states 4
plausible claim that the DOJ [attorneyspresented that those in compliance with
California state law would neith&e prosecuted nor have their property seized as the
subject of forfeiture."_1d. at 9. A review tfe transcript of th®ctober 30, 2009 hearing
reveals that the DOJ attays did not make any repesrgations regarding the non-

enforcement of the CSA beyomdhat is stated in the Ogdememo. As such, Plaintiffs

°> As noted in the Court's Noveml8, 2011 Order, the Ogden memo does not
contain a promise not to enforce the CSAfalet, the memo explicitlgtates that the DOJ
"does not alter in any way [its] authorityeéaforce federal law[.]'See Am. Compl. Ex. 5
at 3. In short, because the Ogden memo doesontain a promise not to enforce the CS
Defendants' enforcement of the CSA is not imgistent with the enforcement policy stateq
in the Ogden memo.
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have not stated a cognizable claim for judieisioppel based on the representations mag
by the DOJ attorneys at the October 3009 hearing in the Santa Cruz action.

Accordingly, for the reasons stated abdvefendants' motion to dismiss Plaintiffs'
judicial estoppel claim is GRANTED. Beasse amendment would be futile, this claim is
DISMISSED with prejudice.

2. Equitable EstoppelClaim

Plaintiffs' second claim is for efjable estoppel—specifically, estoppel by
entrapment—and avers that they reasonsedlled on the Ogden memo as a basis for
leasing or continuing to lease their properteemedical marijuana opa&tors. Am. Compl.
19 28-32. Defendants contend that dismist#iis claim is appropriate because the
"estoppel by entrapment” docteirserves as an affirmativefdase in a criminal proceeding
and thus has no application where, as heyegriminal proceedinbas been initiated.
Defs.' Mot. at 12. In adtion, Defendants argue thatsdnissal is warranted because
Plaintiffs have not alleged facts demonstrafibgthat an authorized representative of the
government affirmatively told them that theoscribed conduct was permissible, and (2)
that they reasonably relied on thevgmment's statement. Id.

Estoppel by entrapment is a defenseriminal actions wherein a government
official or agent leads a defendant into anal conduct by affirmatively misrepresenting
what is legal._See United States v. Taltige, 829 F.2d 767, 773 (9th Cir. 1987). To

succeed under this theothe defendant mushsw "that the governmeatffirmatively told
him the proscribed conduct was permissilaind that he reasonably relied on the
government's statement.” United StateRamirez-Valencia, 202 8d 1106, 1109 (9th
Cir. 2000) (emphasis added).

The Court finds that dismissal of this ctais appropriate. First, Plaintiffs have

failed to oppose Defendants' natiwith respect to this claimyhich the Court construes a

e

UJ

Plaintiffs' absence of dispute with Defendaatguments and an abandonment of the claim.

See Walsh v. Nev. Dep. of Human Res., BZ3d 1033, 10379th Cir. 2006 (failure to

raise issue in opposition to motion to dismiss). Second, s ¢hils on the merits for the)
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reasons stated in the Noveent28, 2011 Order. See N&8, 2011 Order at 16-17.
Specifically, the doctrine of equitable estopipa$ no application here because this is not|
criminal proceeding and Pldifis are not criminal defendds. Moreover, there is no
allegation that any criming@roceeding has been initiatedaagst Plaintiffs. Second,
nothing in the Ogden memo affirmatiyehforms medical marijuana growers and
distributors that their conduct is legal. Thieven if the government had affirmatively
informed Plaintiffs that their conduct whkeggal—which it clearly did not—any reliance on
the Ogden memo would be unreasonable. mmorandum was not directed to landlord:s
or to the medical marijuanaonunity in general; rather, it walirected to various U.S.
Attorneys, and not as a statemehofficial policy, but "solelyas a guide to the exercise of
investigative and prosetarial discretion." I® As such, Plaintiffs are hard pressed to
claim that it was reasonaltie rely on a memorandum thatis not even addressed to
them—and which unequivocally did not stétat marijuana for medical reasons was
"legal."

Accordingly, Defendants' motion to dismiBRintiffs' equitable estoppel claim is
GRANTED. Because amendmt would be futile, thislaim is DISMISSED with
prejudice.

3. Ninth Amendment Claim

Plaintiffs' third claim alleges that Defendatiave violated their right to substantive
due process by threatening to seize their ptg@aerd pursue civil and criminal sanctions
against them. Am. Compl. 11 33-38. ThatdiAmendment, in tandem with the Fifth

Amendment, protects fundamental rights andrliles "which are, objectively, 'deeply

6 Moreover, once Plaintiffs received tHaag letters, which placed them on notice
that their actions may violate the CSA and afforded them fortyelayes to cease any
medicinal marijuana-related activities, theyreven inquiry notice regarding the legality of
their conduct. As such, todlextent that Plaintiffs reasaily relied on the Ogden memo,
such reliance was no longer reasonable after their receipt of the Haag letters. See Ur
States v. Weitzenhoff, 35 F.3d 7% 1290 (9th Cir. 993) (noting that irorder to invoke a

defense of estoElpeI by entrapmettie defendant must show that he relied on the official's

statement and that his reliance was reasonaltfetra person sincerely desirous of obeyi
the law would have accepted the informatiotras and would not v& been put on notice
to make further inquiries.”).
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rooted in this Nation's histognd tradition," and 'implicit in #hconcept of ordered liberty,'
such that 'neither liberty nqustice would exist if they wergacrificed.' " _Raich Il, 500
F.3d at 862. Plaintiffs describe the fundantal rights at issue &se "rights to bodily
integrity that may not be interfered with the federal government" and "to consult with
their doctors about their bodies and health." Am. Compl. § 37.

In their opposition brief, Plaintiffs argueatthey have a fundamental right to use
cannabis for medical purposes. See Pls.' Odl3-4f7. According télaintiffs, the "future
day" envisioned in Raich Il when society adsapedical marijuana as a fundamental righ
has arrived._See id. at 16-17. Defendants atwatethis claim is foredosed by Raich Il's
holding that, currently, societgcognizes no such fundameright. Defs.' Mot. at 14.
The Court agrees. Raich Il is binding precedert therefore this claim fails as a matter ¢
law. See Raich Il, 500 F.3d at 866 ("federal law does not recognize a fundamental rig
use medical marijuana presaibby a licensed physician"Accordingly, Defendants'
motion to dismiss Plaintiffs' Ninth Amendmt claim is GRANTED. Because amendmer
would be futile, this claim iRISMISSED with prejudice.

4, Tenth Amendment Claim

Plaintiffs' fourth claim alleges that Defemds! "threatened actions to raid, arrest,
prosecute, punish, seize medical cannabitodeit property of, or seek civil or
administrative sanctions agairay Plaintiff* violates Caldrnia's state police powers in
contravention of the Tenth Amendment. Abampl. § 41. Defendants contend that this
claim is foreclosed by bindinguthority. Defs.' Mot. at 17The Court agrees. This claim
is legally indistinguishable from the TénAmendment claim which the Ninth Circuit

considered and rejected_in Raich Il. Raiclb00 F.3d at 86{holding that "after [Raich ],

it would seem that there can be no Tenthefildment violation in this case."); see also
United States v. Jones, 23B#&508, 515 (9th Cir. 2000) ("Wmave held that if Congress

acts under one of its enumerated poweksglltan be no violation of the Tenth

Amendment.").
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In their opposition brief, Platiifs attempt to characteriZgaich II's rejection of the
Tenth Amendment claim asere dicta. PIs.' Opp. at 1However, the Court has already
considered and explicitly rejext this argument as "entiredpecious.” Nov. 28, 2011
Order at 20. Accordingly, Defendants'toa to dismiss Plaintiffs' Tenth Amendment
claim is GRANTED. Because amendment vabloie futile, this clan is DISMISSED with
prejudice.

5. Equal Protection Clause Claim

Plaintiffs’ fifth claim alleges that the aafis threatened by Defdants in the Haag
letters violate their right to equal protectioAm. Compl. {1 44-47. Specifically, they
complain that Defendants are discrimingtagainst "medical cannabis patients in
California without a rational basis" becaubey (1) allow patients in the federal
government's IND prograhto receive medical marijuamad (2) have permitted patients
in Colorado access to medicabrijuana through state-licersdistributors._Id. § 45.
Plaintiffs allege that Defendants haveratonal basis for "enforcing federal laws
prohibiting cannabis possession and distribution" in Qalifowhile simultaneously
allowing medical marijuana toe used in the IND programma by Colorado patients. Id.
1 46.

“[T]he Due Process Clause of the Fifth Amendment subjects the federal governmen

to constitutional limitations that are the equerda of those imposed on the states by the
Equal Protection Clause of the FourtgeAmendment.”_Consejo De Desarrollo
Economico De Mexicali, A.C. v. United Sést 482 F.3d 1157, 11104 (9th Cir. 2007).

"The Equal Protection Clause..is essentially a direction thall persons similarly situated
should be treated alike." Citf Cleburne v. Cleburne Ving Center, Inc., 473 U.S. 432,
439 (1985); Philips v. Perry086 F.3d 1420, 1424-1425 (9@ir. 1997). "The requirements

for a selective-prosecution claim draw on aety equal protectiostandards." United

" The patients to which Plaiffs refer are participants in the federal investigational|
new drug (IND) program who receive drugwder clinical investigation in a controlled
study. See 21 U.S.C. § 355(b)-(d).
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States v. Armstrong, 517 8. 456, 465 (1996). "To make a claim for selective

prosecution, Plaintiffs must establish (it similarly situated persons were not
prosecuted, and (2) that the defendanteweotivated by a diseninatory purpose.”

Lacey v. Maricopa Cty., 640.3d 1118, 1142 (9t@ir. 2011). Where no suspect class or

fundamental right is involved, plaintiff mustmenstrate that "there is no rational basis fo

the difference in treatment.' " _Squaw VallewD€o. v. Goldberg, 375 F.3d 936, 944 (9th

Cir. 2004) (internal quotations omitted).

Defendants contend that dismissal of ttiesm is appropriate because Plaintiffs
have failed to plead a prima facie equal prisdecclause claim. Defs.' Mot. at 18.
Plaintiffs have failed to oppose Defendants' motio dismiss this clai to the extent that
the claim rests on the selective prosecutionrgheehich the Court construes as Plaintiffs'
absence of dispute with Defgants' arguments and an adanment of the claim. See
Walsh, 471 F.3d at 1037. Moreover, dismisgdlaintiffs' equal protection clause claim
premised on selective prosecution is appedp because Plaintiffs have not alleged
sufficient facts demonstrating that Coldoamedical marijuana or IND patients are
similarly situated to therfipr that any alleged disparity enforcement of the CSA by
Defendants is attributable to any innpéssible discriminatory motive.

In their opposition brief, Plaintiffs coand that Defendants' "briefing regarding
equal protection focuses primarily on one compomndentified in the complaint, relating ta
selective prosecution[;]" however, "[e]qual prdten is a broader concept.”" PIs.' Opp. at
18 n. 10. Plaintiffs further argue that "théseno rational basis to classify cannabis as
having no medical value" arithe CSA's prohibition agaihsnedical use in compliance
with State law is invidious dcrimination as applied to paties generally that use cannabig

to resolve ilinesses and heatttoblems versus patients wheeusther drugs to do the same

8 Unlike Plaintiffs, the INDparticipants have commitleno crime because the CSA
expressly allows marijuana use in connectiath research pregts funded by the
government. 21 U.S.C. 8§ 823(©akland Cannabis, 532 U.&.490 (noting that the CSA
contains "but one express exception, anslavailable . . . foGovernment-approved
research projects.”). Hence, IND participaams not "similarly situated" because, unlike
Plaintiffs, their use of marijuana is exprgsgermitted by the CSA. See United States v.
Wilson, 639 F.2d 500, 503 (9th Cir. 1981).
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thing." 1d. at 21. Plaintiffs have not pled such a clairthe operative complaint.
However, even assuming for the sake of arguinthat they have, their equal protection
clause challenge to the classification of nuama as a Schedule | drug under the CSA is
foreclosed by Ninth Circuit poedent._See United Statedviiroyan, 577 F.2d 489, 495
(9th Cir. 1978); see also United States v. Fog®92 F.2d 542, 54{8th Cir. 1982) ("[W]e

conclude that [defendant] has not met hiavyeburden of proving #hirrationality of the
Schedule | classification of marijuana.").
Finally, to the extent that Plaintiffs' equmotection clause claim is premised on thg

theory that the federal governnmidacks a rational basis to "actively restrict[] scientific

research into the medical value and use ohahis to alleviate human suffering and pain,|'

Am. Compl. 11 45-46, Defendants maintain i@l be dismissed for lack of standing.
Defs.' Mot. at 21. Defendants argue that Plaintiffs have not altegethey have been
injured by the government's conduct becausectiare no allegations that any Plaintiff
attempted to conduct research or was prexuddom conducting itld. Defendants also
argue that the operative complaint is dewafidllegations suggestma connection between
the alleged research restriction and the threatéederal enforcement the CSA. _Id. at
21-22. Plaintiffs do not dispute Defendart®itention that they ¢tk standing in this
regard. The Court construes Plaintiffs non-ogpmsas Plaintiffs' absence of dispute with
Defendants' arguments and an abandonmenteadfl#im, and therefore dismisses Plaintiff
claim in this regard. See Walsh, 471 F.3dG@R7. Additionally, the Court dismisses this
theory on the merits because Rtdfs have failed to allege €&s establishing that they havé
standing to assert this claingee, e.g., DaimlerChrysler (pov. Cuno, 547 U.S. 332, 342
(2006) (to establish standing "[a] plaintiff madiege personal injury fairly traceable to thg

defendant's allegedly unlawful conduct and lkiel be redressed by the requested relief.").

Accordingly, for the reasons stated abdvefendants' motion to dismiss Plaintiffs'
equal protection clause claim@RANTED. Because Plaifits have not indicated that
they can cure the deficiencieentified by Defendants, iclaim is DISMISSED with
prejudice.
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6. Commerce Clause Claim

Plaintiffs' sixth claim allegethat Defendants' attemptregulate the intrastate
medical marijuana business violates thenGeerce Clause. Am. Compl. 1 48-52.
Defendants contend that this chais foreclosed bpinding authority. Defs.' Mot. at 17.
The Court agrees. This claim was categdisiagajected by the Supreme Court in Raich I,
which held that Congress has a rational basiedalate the purelytrastate manufacture
and possession of marijuanBaich |, 545 U.S. at 22. #&htiffs have not opposed
Defendants' motion with respect to thlaim, which the Court construes as an
abandonment of the claim. See Walsh, 4Bt fat 1037. Accordgly, Defendants' motion
to dismiss Plaintiffs' Commee Clause claim is GRANTEDBecause amendment would
be futile, this claim is DBMISSED with prejudice.

C. Amended Motion for A TRO and Preliminary Injunction

In light of the Court's dismissal of alld@ltlaims alleged in the Amended Complaint
with prejudice, Plaintiffs' amended motitor a TRO and preliminary injunction is
DENIED as MOOT.
IV. CONCLUSION

For the reasons stated aboMe|S HEREBY ORDERED THAT:

1. Defendants' motion to dismissGRANTED. The Amaded Complaint is
DISMISSED with prejudice.

2. Plaintiffs' amended motion for a TR@d preliminary injnction is DENIED
as MOOT.

3. The Clerk shall close the fitnd terminate all pending matters.
Dated: 7/10/12 Mﬁ

SAUNDRA BROWN ARMSTRONG
United States District Judge
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