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1
2
3
4 UNITED STATES DISTRICT COURT
5 NORTHERN DISTRICT OF CALIFORNIA
6
7
8
9
10 ZACHARY MORVANT, JEAN ANDREWS, Case No. 11-CV-05405 YIS
individually and on behalf of all others
11 | Similarly situated, ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANTS’ M OTION TO COMPEL
12 Plaintiffs, PLAINTIFFS ' INDIVIDUAL CLAIMS TO
ARBITRATION
13 VS.

14 | P.F.CHANG'SCHINA BISTRO, INC., P.F.
CHANG'slII, LLC, andDoEs 1 through
15 | 100, inclusive,

16 Defendants.
17
18 Plaintiffs Zachary Morvant and Jean Andrews, former employees of P.F. Chang’s China

19 | Bistro restaurants, bring this aditve class action on behalf of alirrent and former P.F. Chang’s
20 | China Bistro restaurant workeifsy violations of the Califora Labor Code and other California
21 | laws. They allege that Defendants P.F. Cha@iiina Bistro, Inc. and P.F. Chang’s Ill, LLC,

22 | (“Defendants” or “P.F. Chang’s”) failed to prioe meal and rest breaks, refused to pay for

23 | missed meal and rest breaks, failed to pag\attime compensation due, and failed to provide
24 | accurate wage statements.

25 Defendants have filed a Motion to Compel Ridis Zachary Morvant and Jean Andrews’
26 | Individual Claims to Arbitration on the grounds tRdaintiffs’ claims are covered by the terms of
27 | P.F. Chang’s dispute resolution policy, which regsiiemployees to arbitrate any dispute arising

28 | out of their employment with P.F. ChangSeeDefs.” Mot., Dkt. No. 40.
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Having carefully considered the papers siitad, and the argument of counsel, and for

the reasons set forth below, the Court fitiag Defendants’ dispute resolution policy is
enforceable as against Plaintiff Andrews whaostrarbitrate her claims. Defendants have not
established that Plaintiff Morvant agreed tbitxate his claims andtis, Morvant cannot be
compelled to arbitrate. Accordingly, the Court her@®RANTS IN PART andDENIES IN PART the
Motion to Compel Arbitration.

l. BACKGROUND

P.F. Chang’s Dispute Resolution Policy requtres “any dispute arisg out of or relateg
to an Employee’s employment with P.F. Chaighust be “resolved only by an arbitrator
through final and binding arbitiian and not by way of court gury trial.” Dkt. No. 42-1,
Exhibit A, § 1 (“Arbitration Agreement”). TénArbitration Agreement also contains a class
action waiver, which states that there “will beright or authority for ay dispute to be brought,
heard or arbitratedds a class actiorid. 8 4. P.F. Chang’s implemtad its Dispute Resolution
Policy in September of 2006. P.F. Chang’s stdtasall then-currergmployees, and all new
hires going forward, were provide copy of the Dispute Resoluti Policy and required to sign
and return an acknowledgement of receipihe Dispute Resolution Policy.

The notice accompanying the Dispute ResoluBoticy states “this policy applies to yo
and explains that “[tlhe Dispute ResolutiBalicy will provide all employees a quick and
efficient avenue to bring forward any employrteelated disputes that may arise between yo
and the Company.ld. at 2. It requests that the empdeysign the acknowledgement form ang
return it to his or her supervisold. The acknowledgement form states “this Policy goes intg
effect immediately upon [the grioyee’s] signature below but imo event later than September
15, 2006.” Id. at 5.

A FACTUAL HISTORY

Plaintiff Zachary Morvant worked for P.Ehang’s from early 2005 until December 26
2006, first as a food runner and later as a bartentleus, Morvant already was employed with
P.F. Chang’s when it implemented its Disgp&esolution Policy in September of 2006.

Defendants maintain that they would hgvevided Morvant with a copy of the Dispute
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Resolution Policy and required him to sign aetirn an acknowledgement of receipt but

“Defendants have, as yet, been unable totéoaghysical copy of Mr. Morvant’s signed

acknowledgement.” Defs.” Reply 3, Dkt. No. 484orvant explains that the reason P.F. Chang’s

is unable to locate a signed acknowledgement is because he never signed the Arbitration

Agreement. Morvant claims that he receivaembpy of the Arbitration Agreement but chose not

to sign the document because he did not want to be bound by its ®eeMorvant Supp. Dec.,
Dkt. No. 53-1.

Plaintiff Jean Andrews worked as a foodves for P.F. Chang’s from August 26, 2008
through April 11, 2009. On the date of herehiAndrews signed P.F. Chang’s Dispute

Resolution Policy Acknowledgement form, statthgt she had received the Dispute Resolution

Policy, “which goes into effect immediately upoty signature.” A copy of Andrews’ signed
acknowledgement is attached to Defendants’ Motion to CongesDkt. No. 42-3.
B. PROCEDURAL HISTORY

Plaintiff Zachary Morvant commenced thasvsuit as an individual action in the

Sacramento County Superior Court on DecembeQ40. Plaintiff never served the individual

complaint on Defendants. On June 17, 2011, the complaint was amended to add Jean Andrews

a Plaintiff and to convert Moant’s individual action into putative class action. Defendants

were first served with this lawsuit on Ju?@, 2011. Defendants filed their answer to the

amended complaint on July 18, 2011. The following day, July 19, 2011, Defendants removed tf

case to the Eastern Distrft California based upon the Class Action Fairness Act of 2005
(“CAFA”), 28 U.S.C. § 1332(d)(2)(A), andersity jurisdiction, 28 U.S.C. 8§1332(a).
Subsequently, on October 28, 2011, the case aasférred to the Northern District of
California. Plaintiffs filel the operative, Second Amedéomplaint on January 9, 2012.
I. LEGAL STANDARD

The Federal Arbitration Act (“FAA"™) reéicts “a liberal federal policy favoring
arbitration” and requires federal courts to cetgrbitration of any claim covered by a written
and enforceable arbitration agreemeAT.&T Mobility LLC v. Concepcigqri3l S.Ct. 1740,

1745-47 (2011)Concepcioh In ruling on a motion to compatbitration, the court’s role is
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limited to determining whether: (1) there is anmeggnent between the pagi® arbitrate; (2) the

claims at issue fall within the scope of tgreement; and (3) the agreement is valid and

enforceable.Lifescan, Inc. v. Pernaier Diabetic Servs., |r863 F.3d 1010, 1012 (9th Cir. 2004).

If those questions are answered in the affirmative court must compel the parties to arbitrat
their claims. See Dean Witter Reynolds, Inc. v. Byd0 U.S. 213, 218 (1985) (“By its terms,
the [FAA] leaves no place for the exercise afodétion by a district coyrbut instead mandates
that district courts shiadlirect the parties to pceed to arbitration”).

Agreements to arbitrate are valid, irrevoealand enforceable, save upon such groung
exist at law or in equity for threvocation of any contract.8S.C. § 2. Courts must apply
ordinary state-law principles ietermining whether to invalidate an agreement to arbitrate.
Ferguson v. Countrywide Credit Indug98 F.3d 778, 782 (9th Cir. 2002). Thus, arbitration
agreements may be invalidated by generally apple contract defenses, such as fraud, dure
or unconscionability.Concepcionsuprg 131 S.Ct. at 1745-47. Courts may not proceed bey
those well-established contradtdafenses and employ defenses solely based on the fact th
agreement at issue is arbitration agreementd. at 1746-47.

1. DISCUSSION

The first task is to determine whether there is an agreement between the parties to

arbitrate. Mitsubishi Motors Corp. v. Set Chrysler-Plymouth, Inc473 U.S. 614, 626 (1985).

As arbitration is a matter of caatt, a party cannot be requiredaiitrate a claim that it has ng

agreed to arbitrateAT&T Tech., Inc. v. Communs. Workers of A5 U.S. 643, 648-50 (1986).

In other words, the Court may not compel a ptatgomply with the terms of an agreement to
which he or she never agreed.

A. ZACHARY MORVANT

The parties dispute whether Morvant agreedrtotrate his employment related claims
pursuant to the Arbitration Agreement. Dadants have not provided a signed copy of the
contract they seek to enforce. Morvant has filed a Declaration stating that he remembers
receiving the document and did not sign the docurbecause he did not want to be bound by

terms. Morvant argues that he did not agresribitrate because he did not sign an Arbitration
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Agreement. Defendants argue that Morvantditineed to sign the Arbitration Agreement in
order to be bound by its terms. Accordin@@fendants, “[a]ll California employees were
deemed to be subject to P.F. Chang’s DisfiRetsolution Policy if they continued their
employment with P.F. Chang’s aftiwe September 2006 policy distribution and
implementation.” Defs.” Mot. 5.

While a party’s acceptance of an agreemeeidmot be explicit, “[a]s a general rule,
silence or inaction does not constitute acceptance of an o@@ncuit City Stores, Inc. v. Najd
294 F.3d 1104, 1109 (9th Cir. 2002). An employee’s continued employment has been fou
constitute implied acceptance of the changedseof employment where the employee was
informed that his or her ctinued employment would constituacceptance of those changed
terms. Although Defendants contend condd employment constitutes acceptance, the
decisional law they cite to support tipgoposition is digsnguishable. IrKruzich v. Chevron

Corp., the employer’s dispute resolution policy requiriarbitration expresgistated that “[a]n

nd to

employee’s continued employment in Chevron widlan they agree to use [the dispute resolution

policy].” 2011 WL 6012959, at *4 (N.D. Cal.d2. 1, 2011). Because the employee plaintiff
continued his employment, the court found thehad agreed to be bound by the arbitration
agreement. Defendants also @ubt v. NCR Corpwhere the employer sent an email to
employees explaining that acceptance of the agraeta arbitrate would be demonstrated by

employee’s continued employment. 2010 WA19854, at *3 (N.D. Cal. Sep. 13, 2010). Agai

because the employee plaintiff continued his emptynthe court found that he had agreed to

be bound by the arbitration agreementHloks v. Macy’s Dep’t Store, Indhe employer
instituted a voluntary binding laitration program to which the employee plaintiff was bound
unless he opted out. 2006 WL 2595941, aB{N.D. Cal. Sep. 11, 2006). The employee
plaintiff's failure to turn in an “opt-out” fon was deemed acceptance of the changed terms
employment.ld.

In support of their motion, the Defendantsmdo language in the cover letter that
accompanied the Arbitration Agreement, whicbhvpdes that the Dispute Resolution Policy “g¢

into effect on September 15, 2006,” and “this policy applies to ytml;"Reply 5 (citing
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Arbitration Agreement). Nothing in the Atkation Agreement or accompanying material
expressly states that continued employment witistitute acceptance of the terms of the Disp
Resolution PolicyseeKruzinichandDoubt supra and Defendants do nassert that Morvant
agreed to arbitrateecause he failed to affirmatively opt-osgeHicks supra Given the facts of
the instant case, continued emptmnt does not prove acceptancehaf terms of the Arbitration
Agreement.

Based on the foregoing analysis, the Counddithat Defendants have not met their
burden to establish that they entered into aeexrgent with Morvant tarbitrate his claims.
Accordingly, the Court cannot compdbrvant to arbitrate his claims.

B. JEAN ANDREWS

As to Andrews, the parties agree thaidfews and P.F. Chang’s entered into an
Arbitration Agreement and that the claimsssiue here are covered by the terms of that
Arbitration Agreement. The parties disputeetter the terms of the Arbitration Agreement,
particularly the class action waiver, rendex #yreement unenforceable as unconscionable o
contrary to public policy.

To be unenforceable as unconscionable, rraot must be both procedurally and
substantively unconscionablé&rmendariz v. Found. Health Psychcare Servs., R Cal. 4th
83, 114 (Cal. 2000). Procedural mnscionability concerns the manner in which the agreem¢
was negotiated, while substantivecanscionability concerns thertes of the agreement itself.
Both elements of unconscionability must be preego render a contract unenforceable, but th
need not be present in the same degteée.In other words, the nre substantively oppressive
the contract term, the less evidence of procadurconscionability is ired to come to the
conclusion that the term is unenforceable, and vice vetdg.8ee also Olvera v. El Pollo Loco

Inc., 173 Cal. App. 4th 447, 454 (Cal. Ct. App. 2010)aiRiffs argue that the agreement is bg

! In the remaining cases that Defendants cite, the employee plaintiffs were at-will employees. In
California, “as a matter of law, an at-will employee who continues in the employ of the employer af
employer has given notice of changed terms oritiongd of employment has accepted the changed te
and conditions.”See DiGiacinto v. Ameriko-Omserv Cqrp9 Cal. App. 4th 629, 635 (Cal. Ct. App.
1997). As Defendants do not provide evidence, let alone argue that Morvant was an at-will emplo
these cases also do not support a figdhat Morvant's continued employment constitutes acceptance
the terms of the Arbitration Agreement.
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procedurally and substantively unconscionanid is therefore indial and unenforceable.

1. Procedural Unconscionability

Procedural unconscionability concerns the manner in which an agreement is
negotiated, and is presentiftontract is the produof oppression or surprisédrmendariz
suprag 24 Cal. 4th at 114. A contract is the pradefcoppression if it is a contract of adhesion
one in which there was an inequality ofdpgining power denying the weaker party the

opportunity to negotiate thterms of the contractid. at 113. “[I]n the cas of preemployment

arbitration contracts, the economic pressuretegdrsy employers on all but the most sought-after

employees may be particularly acute, for tHateation agreement stands between the employ
and necessary employment, and few employeeis ar@osition to refuse a job because of an
arbitration requirement.’ld. at 115. Plaintiffs argue thatefArbitration Agreement is adhesive
because it was offered on a take-it-or-leé@vsasis as a condition of employment with no
opportunity to negotiate.

Additionally, Plaintiffs argue that the Aitbation Agreement has the element of unfair
surprise because it does not put an employee ocentbtat he or she is agreeing to arbitration.
Plaintiffs argue that the form diie Arbitration Agreement, titte“Dispute Resolution Policy,” is
confusing because (1) it contains no referenceddatt that the policypplies to the employee;
(2) the class waiver is “confugily worded”; and (3) the class war is “buried in the longest
paragraph, . . . not set out in bold or capital tgpe.” Even a cursory veew of the Arbitration
Agreement reveals that the arbitration provisiane not hidden and thus, there was no unfair
surprise about the terms to the Arbitrationrédgment. First, the memo provided with the
Arbitration Agreement states: “this policy apgli® you,” and the Arbitration Agreement itself
states: “[t]his Policy applies to any dispute agsout of or related tan Employee’s employmer

with P.F. Chang’s.” Thus, Plaintiffs’ argument that an employee would not know to whom

policy applies is unpersuasive. Second, the class waiver language is fairly straightforward.

waiver states that the employ®ay not bring “a class or collecé\action,” or “participate in a
class, representative or collee action.” Third, the class weer is not “buried” in a long

paragraph, but rather, the classweais set out in the lasivo sentences of a six sentence
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paragraph.

However, agreeing to arbitration was aggdly a condition of employment, and was
presented on a take-it-or-leave-it basis. ThumnBtfs have demonstradl at least some amoun
of procedural unconscionability due to the aite nature of the Arbitration Agreement.

2. Substantive Unconscionability

Substantiveinconscionabilit)concernghe terms of the Arbitration Agreement
and whether those terms are overly harsh or one-siledendariz supra 24 Cal. 4th at 114.
The first consideration turns on whether thsra “modicum of bilateality.” There is no
suggestion that the agreemémarbitrate lacks mutuality.

The second consideration looksthe integrity of the arbitradn proceeding to ensure th
employee effectively may vindicate his or hetstory cause of actidn the arbitral forunf.
Here, Plaintiffs argue thatetclass action waiver is substizely unconscionable because it
interferes with the vindication @ubstantive statutory rights.

a) The Supreme Court’s Concepcion decision

At the heart of the issue sfibstantive unconscionability is the
applicability to this dispute dhe Supreme Court’s decision@oncepcion Prior toConcepcion
the controlling California authoritgoncerning class action waivers wiscover Bank v.
Superior Court 36 Cal. 4th 148 (Cal. 2005). There, @aifornia Supreme Court analyzed the
FAA, as well as state law prirmptes of unconscionability to t&rmine whether to enforce an
arbitration agreement contég a class action waiver:

when the waiver is found in a consungentract of adhesion in a setting in
which disputes between the contragtparties predictably involve small
amounts of damages, and when it isgdl that the party with the superior
bargaining power has carried out a scheéongeliberately cheat large numbers
of consumers out of individually smalims of money, then . . . the waiver
becomes in practice the exemption & grarty “from responsibility for [its]
own fraud, or willful injury to the peos or property of another.” Under these
circumstances, such waivers areonscionable under California law and
should not be enforced.

Discover Banksupra 36 Cal. 4th at 162.
2 Other considerations include whether there is arakaitbitrator, more than minimal discovery, a written

award, and it requires the employee, as a conditiacadss to the arbitral forum, to pay unreasonable
costs, arbitrator’s fees, or expenses.
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ConcepcioroverruledDiscover Bank Concepcionsupra 131 S.Ct. 1740. In
Concepcionthe Supreme Court analyzed a consuphene services contract that included an
arbitration provision and class-action waiverd. at 1744. The Court i@oncepciorstarted
from the principle that the FAA was enacteddéiect “both a liberafederal policy favoring
arbitration and the fundameng@iinciple that arbitratiors a matter of contract.Td. at 1745
(internal citations and quotations omitted). The Court’s rulingancepciorfollowed from its
earlier decisions isouthland v. Keatingt65 U.S. 1, 10 (1984) arerry v. Thomas482 U.S.
483, 492 n.9 (1987), where it held tisédite statutes or judicial rules treating agreements to

arbitrate in a different mann&om other agreements werepermissible under the FAA.

Concepciorheld that arbitration agreements ard¢oenforced “according to their terms.

Concepcion, suprd, 31 S.Ct. at 1748 (internal citations omitted). While the FAA permits ce
contract-based defenses to enforcement, “desaihse apply only to artsation or that derive
their meaning from the fact that an agreemerrbitrate is at issue” are not permittéd. at
1747-48. AccordinglyConcepciorabrogated theDiscover Bankule,” because it “interfere[d]
with fundamental attributes afbitration and thus create[dsaheme inconsistent with the
FAA.” Id. at 1747-48. Defendantsgare that in light ofConcepcionthe existence of such a
class action waiver in the Arbitration Agreent poses no impediment to its enforcement.

b) Concepcion applies with equaké® to employment agreements

Plaintiffs attempt to distinguisBoncepciorto avoid enforcement of the
Arbitration Agreement. They argue tl@abncepciorwas in the consumer context and left
undisturbed California Supreme Court precedertherenforceability of class action waivers ir
the employment contextSee Gentry v. Superior Couf2 Cal. 4th 443, 463 (Cal. 2007)
(“Gentry). Plaintiffs contend thabecause different substantive legal rights are at issue in
employment agreements than consumer comstraourts must view class waivers in the
employment context with particad scrutiny. PIs.” Opp’'n 8. Meover, Plaintiffs argue that
becaus&entryrests on policy concerns stemmingrfremployees’ statutory rights not

addressed i@oncepcionit did not overrulésentry,

rtain
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Plaintiffs argue that the validityf the class arbitration waivenust be analyzed using th

factors set forth ilGentry. “‘the modest size ahe potential individual rexvery, the potential for

retaliation against members of the class, thetfedtabsent members of the class may be ill
informed about their rights, and other real wantidtacles to the vinditian of class members’
rights to overtime pay through individuaibitration.” PIs. Opp’n 9 (quotingGentry, 42 Cal.
4th at 463). If class action wars in arbitration agreemerdse enforced, Plaintiffs argue, it
would make it too difficult and expensive fodimidual employees to pursue claims for wage
violations. PIs.” Opp’n 8-10 (citinGentry, suprg 42 Cal. 4th at 456, 459). Moreover, they
argue that the ability to bring a collective actioay be necessary to ensure that the labor law
are enforced, particularly because many waleee unaware of thdegal rights or fear
retaliation by their employeffsr asserting those rightsd. 10-11 (citingGentry, supra 42 Cal.
4th at 461). Thus, Plaintifsrgue that class action waivers in employment agreements are
unenforceable because they impermissibly intergtie an employee’s abii to vindicate these
statutory rights.ld.

Here, the Court can find no prinogal basis to distinguish betweBiscover Bankwhich
was expressly overruled @oncepcionandGentry® Each decision looked to the modest size
individuals’ potential recowy, unequal knowledge and bangig power in the contractual
relationship, and “other realorld obstacles” to vindicatioaf the individuals’ rights.Compare
Discover Banksupra 36 Cal. 4th at 16@ith Gentry supra 42 Cal. 4th at 463Concepcionwas
clear that in abrogating tH&iscover Bankule it was rejecting the California Supreme Court’s

reasoning that:

[W]hen the waiver is found in a consun@amtract of adhesion in a setting in
which disputes between the contragtparties predictably involve small
amounts of damages, and when it isgdl that the party with the superior
bargaining power has carried out a scheéondeliberately cheat large numbers
of consumers out of individually smalims of money, then . . . the waiver

% This conclusion is in line with this Court’s recent decisiodi@sso v. Money Mart Express, In2012
WL 1309171 (N.D. Cal. Apr. 13, 2012), as well as ottiistrict courts in California that have examined
the question o€oncepciors applicability to class action claims in employment caSese, e.gl.ewis v
UBS Fin'l, 818 F. Supp. 2d 1161 (N.D. Cal. 201Quevedo v. Macy’s Inc798 F. Supp. 2d 1122 (C.D.
Cal. 2011)valle v. Lowe’s HIW, In¢2011 WL 3667441 (N.D. Cal. Aug. 22, 2010urphy v. DirecTV,
Inc., 2011 WL 3319574 (C.D. Cal. 201Morse v. ServiceMaster Global Holdings, 12011 WL
3203919 (N.D. Cal. Jul. 27, 2011).
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becomes in practice the exemption & grarty “from responsibility for [its]
own fraud, or willful injury to tle person or property of another.”

131 S.Ct. at 1746 (quotingiscover Banksupra 36 Cal. 4th at 162) (internal citations
omitted, alteration in original).

While the Court irConcepciormay not have taken inxxcount the potential for
retaliation when there is an ongoiegiployment relationship betwe#re parties, it did considel
other important public policy concerns regardirapd and willful injury to consumers. The
failure to address employment retaltialone does not permit a departure fl@amcepcion’s
broad statement that the FAA prohibits state-ta@ated barriers to arkdttion. “When state law
prohibits outright the arbidition of a particular type of clairthe analysis is straightforward: T}
conflicting rule is displaced by the FAATIU. at 1747 (citind’reston v. Ferrer552 U.S. 346,
353 (2008)).

Moreover, to the extent th&entrys holding rested on the pugiple that a class waiver
should be unenforceable where the amounts at isghe claims and the expense of prosecut
the claims would effectively pclude vindication o$tatutory rights, thaargument has been

soundly rejected by the Ninth Ciit's subsequent decision @oneff v. AT&T Corp.based upor

a reading of the “broadlyritten” language o€oncepcion 673 F.3d 1155, 1158 (9th Cir. 2012).

As the Ninth Circuit noted i€oneff the majority inConcepciornrejected the argument that
precluding collective claims decreases effectimtorcement, and therefore deterrence, becau
the small size of individual claims is worth afuless than the cost of litigating them or are
insufficient to give individual consners incentive to bring thend. at 1159. The Ninth Circuit
readConcepciorto hold that “[sJuctunrelated policy concernspwever worthwhile, cannot
undermine the FAA.”Id. (citing Concepcionsuprg 131 S.Ct. at 1753). This Court cannot do
other than read th@oncepciordecision the same way. Thusaigtiffs’ effort to distinguish
Concepcioron this basis fails.
As such, Plaintiffs’ argument that the prase of the class action waiver renders the

Arbitration Agreement substantively unconscionablenavailing. Because this was Plaintiffs

sole basis for the Court to find the Arbitratidgreement substantively unconscionable, the C
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concludes that the Arbitration Agement is not unconscionabl€herefore, the Court will not
hold the Arbitration Agreement unenforceable on this ground.
C. PusLIc PoLicy

Based on the National Labor RelatsoBoard’s (“NLRB”) decision iD.R. Horton Inc.,

357 N.L.R.B. No. 184, 2012 WR6274 (January 3, 2012Rlaintiffs argue that class waivers in

employment agreements are prohibited byNha&onal Labor Relations Act (“NLRA”). ID.R.
Horton, the NLRB considered whether an employietates the NLRA when it requires an
employee to sign an agreement precludingscta collective claims concerning their
employment. The NLRA makes it an unfair lapoactice for an employer to interfere with an
employee’s right “to engage in . . . concertetivdces for the purpose of collective bargaining
other mutual aid or protection.” 29 UCS.88 157, 158. Relying on numerous NLRB and
Supreme Court decisions interpreting the NLRA&, HLRB held that the requirement of a clas
action waiver as a condition of employmenamsunfair labor practeunder the NLRA and

violates Section 7 of the NLRA, 29 U.S.C. §5The NLRB found that the employer’s

agreement, by barring class and collective claimsettly violates the substantive rights vested

in employees by Section 7 of the NLRA,” because such an agreement precludes collective or

representative claims by employees, which impesiibly interferes with those employees’ rights

to engage in concerted activityr mutual aid or protectionD.R. Horton,suprg at * 12.
Plaintiffs argue that this Court should refuseenforce an arbitration agreement that
includes a class action waiver provision becauskmtso would be enforcing an agreement tha
forbidden by the NLRA. Their analysis startghwthe FAA’s savings clae, which provides tha
agreements to arbitrate may be invalidated “arhgrounds as exist at law or in equity for the
revocation of any contract.” 9 U.S.C. § 2. Onehsground that “exist[s] at law or in equity for

the revocation of any contract” is where a contimcbntrary to public policy. Thus, Plaintiffs

* Pinpoint citations are to Westlaw.

® Defendants argue that tBeR. Hortondecision is not entitled to anyfdeence because it was decided
a procedurally improper posture, without a quorurthcde members, and because decisions by the N
are not self-enforcing. Defs.” Supp. Br. 2. While the NLRB’s decision is not binding upon this Cou
Supreme Court authority cited in the decision plainly is. In that respect, Defendants arguR that
Horton misreads and misapplies these Supreme Court decisions.
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argue, if an agreement to arbigaequires an employee to waive tight to engage in collectivg
activity as a condition of employment, then #ggeement constitutes an unfair labor practice
under the NLRA, is contrary to public policycaonder the FAA, such an agreement cannot b
enforced by a court. Pls.” Supp. Br. 5.

Defendants argue that the NLRA is not atoeenforcement of agreements to arbitrate
non-NLRA claims on an individuddasis. The Court agree€oncepciorarticulates a strong
federal policy choice in favor of enforcing arhiion agreements andetieupon holds that class
waiver provisions should not baisken or be grounds to rendettiem agreements unenforceah
The Court inConcepciorstated that “[r]equiring the avability of classwide arbitration
interferes with fundamental atbates of arbitration and thus cregaia scheme inconsistent with
the FAA.” Concepcionsupra 131 S.Ct. at 1748. The Court then emphasized that the FAA
meant to ensure enforcement of the terms of arbitration agreements, including terms that

“with whom a party will abitrate its disputes.’ld. at 1749, citingStolt-Nielserat 1773. In short

Concepciorholds that collective arbitration is cormydo the purposes of the FAA and thus the

FAA requires not just compelling attation, but compelling arbitratioon an individual basig
the absence of a clear agreetterproceed on a class basis.

1. Norris-LaGuardia Act
In D.R. Horton the NLRB relied, not just the on NLRA, but also the Norris-

LaGuardia Act, 29 U.S.C. 88 1@2 seq. a statute that restricts thewer of federal courts to
issue injunctions to prohibit certain activities. Under the Norris-LaGuardia Act, specific acf
subject to restraining order mjunction include “aiding any persgarticipating or interested in
any labor dispute who . . . gosecuting, any action or suit any court.” D.R. Horton supra at
*7 (quoting 29 U.S.C. § 104(d) (emphasis irgoral)). The NLRB boked at the policy
underlying the Norris-LaGuardia Act, which observes that “the individual unorganized worl
commonly helpless to exercise aitliberty of contract and tprotect his freedom of labor, and
thereby to obtain acceptable terms and conditidresnployment, wherefore . . . it is necessary
that he have full freedom of association .nd ¢éhat he shall be fréeom the interference,

restraint, or coercion of employers . . . ih@tconcerted activities fo . . mutual aid or
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protection.” 29 U.S.C. § 102. Acabng to the NLRB, contracts iconflict with this policy are
not enforceable in any court and cannot foine basis of legal or equitable relieD.R. Horton
supra at *7 (citing 29 U.S.C. § 103). The NLR®Bncluded that “an arbitration agreement
imposed upon individual employees as a conditibemployment cannot be held to prohibit
employees from pursuing an employment-relateds;leollective, or joint action in Federal or
State court.”ld. at *8.

Plaintiffs argue that the Artration Agreement directly conflicts with the Norris-

LaGuardia Act’s policy againstt@rference by an employer with amployee’s right to engage

in collective activity. Further, they argue thia¢ Norris-LaGuardia Act prevents this Court from

enforcing the Arbitration Agreement because it totsf with the public policy articulated in the
Norris-La Guardia Act. Thus, they argue thdioecement of the class @an waiver is barred by
the Norris-LaGuardia Act and theoeé unenforceable under the FAA.

Defendants counter thatafNLRB is not charged with administering the Norris-
LaGuardia Act and to the extent the NLRB mptets a statute other than the NLRA, its
interpretation is not entitled to any deferen@gefs.” Supp. Br. 2. Additionally, Defendants arg
that the NLRB’s — and Plaintiffs’ — interpretari of the Norris-LaGuardia Act is “patently

wrong.” Id. at 6. According to Defendants, the NoitsSuardia Act specifically applies only

“yellow-dog” contracts — contracts titm join a union or to queémployment if one joins a union.

Defendants argue that nothingtive Norris-LaGuardia Act preventsurts fromenforcing other
types of contracts, including arbitration agreemefised. at 7 (citingLocal 205 v. Gen. Elec.
Co,, 233 F.2d 85, 90 (1st Cir. 1956) (“[I]t is our ctusion that jurisdictiorio compel arbitration
is not withdrawn by the Norris-LaGuardia Act.”)Jhus, Defendants assert, because neither
Arbitration Agreement at issue in this case the arbitration agreement at issu®iR. Horton
were “yellow-dog” contracts, the Mas-LaGuardia Act does not apply.

The Court agrees that the Norris-LaGliarAct does not bar enforcement of the
Arbitration Agreement. While the NLRB’s imj@retation of the NLRA should be given some
deference, its interpretation other federal statutes is nddeeHoffman Plastic Compounds, In

v. NLRB 535 U.S. 137, 144 (2002) (citiddRB v. Bildisco & Bildiscp465 U.S. 513, 527-534,
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529, n. 9 (1984) (“While the Board's interpretation of the NLRA should be given some deference

the proposition that the Board'sémpretation of statutes outsiide expertise is likewise to be
deferred to is novel”)). Additionally, the NosrLaGuardia Act specdally defines those
contracts to which it applies. 29 U.S.C. § 103(a), An agreement tarbitrate is not one of
those contracts to which tiNorris LaGuardia Act applies.

2. Conflict between FAA and NLRA

The NLRB inD.R. Hortonindicated that its decisn did not create a conflict
between the FAA and the NLRA or the FAAdatine Norris-LaGuardia Act. According to
Plaintiffs, so long as the NLRANd Norris-La Guardia Act treagreements to arbitrate no
differently than any other agreement, there isardlt with the FAA. Plaintiffs argue that the
NLRA and Norris-La Guardia’s phibitions on class waivers arbitration agreements apply
only if employers seek to prevent their employkes) engaging in collectaraction and thus, a

not targeted at arbitration agreements gdiyerdhe NLRB reached this same conclusiomiiR.

Horton after interpreting the FAA and the Norris-LaGuardia Act to resolve a conflict between

those two statutes, and between the FAA aadNbRA. Defendants argue that because the

NLRB does not administer the FAA or thels-LaGuardia Act, neither the NLRB's

accommodation of the FAA, nor its interpretations of the FAA and Norris-LaGuardia Act are

entitled to deference.

3. Whether arbitration preventsndlication of substantive rights
In D.R. Horton the NLRB readsilmer v. Interstate/Johnson Lane Cqrp00 U.S.

20 (1991) to hold that the NLRB does not needrttorce class and collective arbitration waive
where an arbitration agreementwa cause a party to “forego teabstantive rights afforded by
the statute” and that agreemetasrbitrate non-NLRA claims oan individual basis fall within
this exception because they would deprivevittials of their rights under Section 7 of the
NLRA. D.R. Horton suprg at *9 (quotingGilmer, supra 500 U.S. at 26). Defendants argue
that the NLRB misconstrues tBImer exception, which provides an arbitration agreement
cannot require a party to forego the substantights afforded by the statute under which the

plaintiff brings suit, noainy statute. Defendants note that thisa$ an unfair labor practices ca
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brought under the NLRA. Defendamtssert that Plairfts’ claims are under California law, anc
there is no suggestion that the Plaintiffs will betable to vindicate their substantive rights un
California law in the arbitral forum.

Additionally, Defendants argue th@ilmer made clear that proceeding as a class or
collective action was a procedural, not a substantive right falling withi@ithreer exception:
“[bly agreeing to arbitrate a statutory claianparty does not foreghe substantive rights
afforded by the statute; it only submits to thegalation in an arbitrakather than a judicial,
forum.” 500 U.S. 20, 26 (1991) (quotinjtsubishi Motors Corp.supra 473 U.S. at 628)
(internal quotations omitted). Thus, Defendastseat, agreements to arbitrate non-NLRA clai
on an individual basis do not require employtee®rego substantive rights. The CourGimer
went on to declare that the plaintiff's emphognt claims under the Age Discrimination in
Employment Act (“ADEA”) must be arbitrated “ewef the arbitration could not go forward as
class action or class relief could & granted by the arbitratorldl. at 32. Although decided
under the ADEA, this Coufinds no reason that thtbcta in Gilmer would not apply with equal
force to other non-NLRA claims.

4, Preemption

Plaintiffs also attempt to distingui€oncepciorby arguing thaConcepcion
involved preemption analysis, where, here, the Gswasked to consider federal statutes such
that preemption of state law is not at issue. Widacepciorwas focused on preemption
analysis and whether a state could establistheacantrary to the FAA, its statement of the
meaning and purposes of the FAA applies equalthe context of determining which federal
statute controls here. Moreayéhe Supreme Court’s poSBsncepciordecision inCompuCredit
v. Greenwood132 S.Ct. 665, 668-69 (2012), held that, abseclear statement in a federal
statute showing Congressional intent to overtlie use of arbitration, the FAA prevailsl. at
669. This is so even if the federal statute pravaéright to sue” and st that any waiver of
rights “shall be treated as voidltl. at 670-71.CompuCrediheld that courts are required to
enforce agreements to arbitratrording to their terms, “unless the FAA’s mandate has bee

‘overridden by a contrargongressional command.Td. (quotingShearson/American Express
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Inc. v. McMahon482 U.S. 220, 226 (1987)). Because Cosgjkd not expressiyrovide that it
was overriding any provision in the FAA whereitacted the NLRA or the Norris-La Guardia
Act, the Court cannot read such a provision into either Act and must enforce the parties’
Arbitration Agreement according to its terms.

While the NLRB’s analysis ib.R. Horton makes a somewhat compelling argument t

agreements that require employees to submitdividual arbitration should not be enforced as

against public policy, that reasing does not overcome the diremtntrolling authority holding

that arbitration agreements, including classoactiaivers contained therein, must be enforced

according to their terms. As tienth Circuit recently stated i@oneff supra “[e]ven if we

hat

could not squar€oncepciorwith previous Supreme Court decisions, we would remain bound by

Concepcionwhich more directly and more recently addessthe issues . . . in this case.” 637 F.

3d at 1159 (citindRodriguez de Quijas v. Shearson/Am. Express,486. U.S. 477, 484 (1989)
(“If a precedent of this Couhtas direct application in a caget appears to rest on reasons
rejected in some other line of decisiong @ourt of Appeals shadifollow the case which
directly controls, leaving to [the Supren@durt the prerogative of overruling its own
decisions.”). As a result, the inclusion of asd action waiver provides no basis to hold the
Arbitration Agreement unenforceable as contrary to public policy.

D. PAGA WAIVER IN ARBITRATION AGREEMENT

In addition, Plaintiffs argue that because ¢hess waiver provision prevents Plaintiffs
from acting as private attornegeneral, it violates California’Private Attorney General Act
(“PAGA"), Cal. Labor Code 88 2698t seq, which renders the Arbittian Agreement illegal anc
unenforceable. This argument is based on Breudghton-CruZrule that prohibits arbitration of
claims for public injunctive reliefSee Broughton v. Cigna Healthplans of Cafifl Cal. 4th
1066 (Cal. 1999) an@ruz v. PacifiCare Health Systems, |80 Cal. 4th 303 (Cal. 2003).
Plaintiffs cite post€oncepciorcases in which state and federaitdct courts in California have
invalidated arbitration agreements witA®A waivers on the basis of unconscionabili§ee
Pls.” Opp’'n 11-12. IrKilgore v. KeyBank, Nat. Ass’673 F.3d 947, 951 (9th Cir. 2012), the

Ninth Circuit recently addrssed this precise issughether, in light ofConcepcionthe FAA
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preempts California’s state lawle prohibiting thearbitration of claims for broad, public
injunctive relief. The Ninth Circuit helthat “[tjhe FAA preempts CaliforniaBroughton-Cruz
rule that claims for public injunctevrelief cannot be arbitratedltl. at 965. Thus, the Court
must enforce the parties’ Arbitration Agreemengmeyf this might prevent Plaintiffs from acting
as private attorneys genefal.

E. WAIVER OF RIGHT TO ARBITRATE

Finally, the Court will address Plaintiffargument that Defendants somehow “waived
their right to arbitrate. A partyeeking to prove waiver of a rigtat arbitration must show: “(1)
knowledge of an existing right to el arbitration; (2) acts incoisgent with thaexisting right;

and (3) prejudice to the party oppas arbitration resulting from such inconsistent actisher

v. A.G. Becker Paribas, Inc/91 F.2d 691, 694 (9th Cir. 1986)edause waiver of a contractua

right to arbitration is not faved, “any party arguing waiver afbitration beas a heavy burden

of proof.” Id. Plaintiffs have not met that burden.

Plaintiffs argue that invoking CAFA as thedmafor removal is conduct inconsistent with

the intent to arbitrate, and thRalaintiffs have been prejudicéy the delay in the proceedings.
Neither argument is persuasive. Plaintiffgua that removal pursuant to CAFA is logically
irreconcilable with the intent to arbitrate bdagon an erroneous assumption that such remo
amounts to an admission that this action is suitebtdass treatment. PIs.’ Opp'n 5. Defenda
invoked CAFA because the allegations in Biaintiffs’ First Amended Complaint met the
statutory criteria for removalSeeNotice of Removal, Dkt. No. 1Removal does not serve as &
admission of those allegationSeeDefs.” Reply 1, n.1 (“P.FChang’s vigorously disputes
Plaintiffs’ baseless allegations”). Additionallyymeval prior to compelling arbitration is neithe
uncommon nor inconsistent withe right to arbitrate.

Plaintiffs also arguéhat Defendants have taken “futhaantage of numerous procedura

tools available only thragh the court systend.”Plaintiffs have not ideified any procedural too

® As Defendants point out in their Reply, Plaintiftsve not asserted a claim for injunctive relief on bef
of the public or otherwise.

" As an aside, both parties accuse the other sidewhfehopping. Defendants argue that Plaintiffs for
shopped by filing this action in the wrong jurisdictioAccording to Defendants, Plaintiffs’ counsel
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the Defendants have used. Other than remagithange of venue, ti@ourt is not aware of
any procedural tools availabbnly through the court systdhmat Defendants have used.

Mere delay cannot constitute the prejudice Beagy to waive a party’s right to arbitrate

the dispute. Where courts haeeind prejudice from delay, thenias had engaged in extensive

discovery, or the case was in the verge of &mal the parties had engage significant trial
preparation. The parties have not engagethindiscovery and have no plans to engage in
discovery prior to the Court defing the arbitration issue. Sitygemoving the case to federal
court and transferring the casethe appropriate venue befor@wng to compel arbitration has

not imposed any costs on Plaintiffs that caubd have been avoided Biing the case in the

Northern District of California in the first placdhe delay Plaintiffs conmgin of — waiting seven

months while the case was tséerred — is about the same aliwn Plaintiffs waited before
serving the Defendants with the complaint andsgyaificantly shorter peod than the four year
Morvant waited before filing thiwsuit. Indeed, an email atteed to Plaintiffs’ opposition brie
demonstrates that no later than June 30, 2011 nDefes asked Plaintiffs to submit their claim
to arbitration. No waiver of arfpation can be found from these facts.
IV.  CONCLUSION

For the foregoing reasons, the COBRANTS IN PART andDENIES IN PART Defendants’
Motion to Compel Arbitration.

The CourtGRANTS Defendants’ Motion to Compel Aitration as to Plaintiff Jean
Andrews.

The CourtDeNIES Defendants’ Motion to Compel Arbitration as to Plaintiff Zachary

voluntarily dismissed a near identical putative clasmad¢hat was before Judge Alsup in the Northern

District of California prior to filing this action in ¢hSacramento Superior Court. Defendants argue that

this forced them to remove the case radsfer it to the Northern District.

Plaintiffs argue that these same acts by Defendarg#s removal, transfer, and now moving to
compel the arbitral forum — constitute forum shoppiR¢rintiffs also point out that the case has now b
before five judges, which they suggest is judbepping. The chronology is as follows: the case was
originally filed in the Sacramento Superior Cownttere it was assigned to a Superior Court Judge; aft
the case was removed to the Eastern District of California, it was assigned to Judge Morrison C. B
Jr.; the case was then transferretheoNorthern District of California, where it was assigned to Magis
Judge Donna Ryu; P.F. Chang’s declined to cdrtees magistrate judge, after which the case was
reassigned to Judge Claudia Wilken; and findhg, case was one of over 300 cases automatically (ar
randomly) assigned to the undersigned afgrointment to the federal bench.
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Morvant.
This Order Terminates Docket Number 40.

IT 1SS0 ORDERED.

Dated: May 7, 2012

(4 Y VONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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