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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

INDIAN HARBOR INSURANCE CoO., CaseNo.: 11-CV-05499 YGR

Plaintiff, ORDER DENYING MOTION OF DEFENDANTS
FOR ABSTENTION

VS.
J. ROCKCLIFF REALTORS et al,

Defendants.

Plaintiff Indian Habor Insurance Company (“Indian Hr”) brings this action for

Declaratory Relief seeking a declapatthat it is not obligated to tend or indemnify its insureds,

Rockcliff Realtors, Judy Bradley, Robert Comhsg &argaret Combs (“Insureds”) in a state court

lawsuit brought by Jennifer St. Louis, Richardu&tzell, Aiden GaushelHarrison Gaushell, and
Miles Gaushell through Guardia LitemRichard Gaushell (“Tenants”Jndian Harbor seeks thre
declaratory judgments, that covgeaunder the insurancelpy is excluded for claims based on (1
bodily injury; (2) property damage; and/or (3) fun@ilaintiff alleges diversity jurisdiction pursuar]
to 28 U.S.C. § 1332.

The Tenants have filed a “Motion for Ded#ory Relief Abstention, Stay, Remand and/or
Dismissal,” Dkt. No. 18 (“Defs.” Mot.”), on the grountisat the Court should exercise its discreti
to decline jurisdiction over ik declaratory judgment action.

Having carefully considered the papers submisied the pleadings in this action, and for

reasons set forth below, the Court herBlayi Es the Motion?

! Pursuant to Federal Rule of Civil Procedure 78(b) and Civil Local Rule 7-1(b), the Court finds that th
motion, which has been noticed for hearing on May 22, 2012, is appropriate for decision without oral
argument. Accordingly, the CoWiACATES the hearing set for May 22, 2012.
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. BACKGROUND

In Octdoer of 2008the Tenantsnoved intoa residentl property avned, opested, and/or
manage by the Insureds.After the Tenants allegdly began &periencinghealth probérnrs, they
allegedly discwereal toxic mold ard/or fungi at theresidentialproperty aul thereafter equested
remediation. Ater the Insteds allegelly failed totake remedil action, the Tenants acated the
property on Apil 26, 20009.

On Janary 24, 201, the Tenats filed theunderlying $ate court lavsuit agaist the Insurds
in the Contra ©sta CountySuperior @urt, St. Lous et al. vWong et &, Case No. MsC11-00184
The Tenants alige that theesidentiaproperty wa uninhabitéle and seekompensabn from the
Insureds for ogoing healttproblemsdamages t@ersonal prperty, and onsequentiadamage$.
Indian Harbordenied coveage for its hsureds forlie underlying lawsuit en March 6,2011 and fied
thislawsuit urder the Dedratory Judgnent Act, B U.S.C. § 201, on Neember 142011.

. DISCUSSION

The Delaratory Jaigment Act,28 U.S.C. 82201(a), povides that'[i]n a caseof actual
cortroversy wihin its jurisdiction . . . ay court ofthe United $ates . . . ray declare tk rights and
other legal relaitons of anyinterested @rty seekingsuch declaation, wheher or not futher relief & of
coud be sough” Indian Harbor filed his declarabry judgmaent lawsuit toadjudicatevhether it aveq
a duty to defem and indemify its insured in the aderlying ligoility action proceedingn state cod.
The Court has gbject matér jurisdiction pursuantd 28 U.S.C§ 1332 beause the digute isbetween
citizens of diffeent statesra the amant in controversy exceds $75,0000.2 Becaus the exerce
of jurisdictionunder the Atis not conpulsory, eve when a ditrict courtclearly has yrrisdiction
under the Dechratory Judgnent Act, itmay declir, in its discetion, to exrcise thatyrisdiction if it

determines thateclaratoryrelief is notappropriate Brillhart v. Excess InsCo. of Am.316 U.S491

2 The Tenants adge twelve site law causs of action: (1) GeneraNegligence; 2) Negligene Per Se (3)
Pramises Liability; (4) Breachof Warrantyof Habitability and Implied Warrantyof Habitability; (5)Breactof
Cortract; (6) Ngligent Failue to Disclose_atent Defets; (7) Neglgent Failure ® Perform @venant to
Remir; (8) Negligent Repair(9) Negligen Training; (10) Nuisancej11) Fraud; {2) and Nebtgent
Misrepresentatio.

% In their Reply the Tenantsrgue thathe Court lacks sbject matte jurisdictionbecause theris no federa

guestion. SeeDkt. No. 22, (Reply”), at 23. The Tenats ignore tht diversity juisdiction povides a sepatg
andindependenbasis for fedral jurisdiction. 28 U.S.C§ 1332.
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494 (1942).

The Tenants argue that this Declaratory Judgraetion should be stayed and/or dismisse
based on the six factor test set forttCwlorado River Water Conserv. Dist. v. United Stad@s!
U.S. 800 (1976) (Colorado Riveft). Defs.” Mot. 5-10. Abstentin pursuant to the terms of the
Declaratory Judgment Act is governed by a défe, but related, stalard, set forth iBrillhart.
Wilton v. Seven Falls Cdb15 U.S. 277 (1995) (explicitiyejecting the use of theolorado Rivertest
for a 8§ 2201(a) analysis). That said, the Coult consider the parties’ arguments under Brnflhart
factors.

In Brillhart, the Supreme Court instructed distdgourts to consider the following factors
when deciding whether to exercise its discretinder the Declaratory Judgment Act: “whether th
claims of all parties in interestin satisfactorily be adjudicatedthmat proceeding, whether necesg
parties have been joined, whether such partiearaemable to proceed in that proceeding, etc.”
U.S. at 495. These factors are not exhaustive anlittith Circuit has suggest other factors, suc
as whether the declaratory action will serve a useful purpose irytigrihe legal relations at issug
or whether the use of a declaratory action will keisuentanglement between the federal and sta
court systemsSee Gov't Employees Ins. Co. v. DjA83 F.3d 1220, 1225 (9th Cir. 1998) (citing
Am. States Ins. Co. v. Keard$ F.3d 142, 145 (9th Cir. 1994) @arth, concurring) (“First, and
foremost in my opinion, the distticourt should determine whethbe federal and state cases arg

parallel”)).

The Tenants’ motion is premised upon the claiat #ince another lawgus pending in state

court in which all the matters in controversyveeen the parties could be fully adjudicated, a
declaratory judgment action ingtiederal court is not warrantédThis premise is flawed; Indian
Harbor is not a party to the undgrig lawsuit and the scope of coage under the insurance cont
IS not at issue in that lawsuit. Absent a dectayaudgment, Indian Harbor must either (1) provid
defense to its insured even thougbelieves no such obligation etgsor (2) risk being sued for

breach of contract for failure tbefend and/or indemnify. Accordily, the Court will exercise its

* In their Reply, the Tenants also argue the meritkisfaction as a reason for abstention. As this is not 4
factor under th&rillhart test or the subsequent caselaw, the Oefirains from such an analysis here.
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discretion unde the Declaatory Judgnent Act.
[1. CONCLUSION

Based a the foregong analysisthe “Motion for Declaatory Reli¢ Abstention Stay, Rerang
andor Dismissl” is DENIED.

This Oder Termindes DocketNumber 18.

T 1SS0 ORDERED. W
Date: May 10,2012 /;> 2

{/ YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




