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4 UNITED STATESDISTRICT COURT

: NORTHERN DISTRICT OF CALIFORNIA

6

2 |[JANELLE Jassq individually and on behalff - CaseNo.: 11-CV-5500 YGR

8 COMPEL ARBITRATION AND STAY
o Plaintiff, CiviL PROCEEDINGS
10 VS-

11 ||MONEY MART EXPRESS INC., DOLLAR
12 ||FINANCIAL GROUP, INC.,

13 Defendants.

14

15 Plaintiff Janelle Jasso bringsetinstant action on behalf of herself and a putative class of

16
similarly situated California employees for \atibn of California Labo€ode sections governing,

United States District Court
Northern District of California

17

18 inter alia, overtime compensation, meald rest breaks, reimburseméor employment-related

19 ||expenses, and penalties based upon failure tovpggs timely. Defendants Money Mart Express$

20 [l Inc. and Dollar Financial Group, Inc. (colleatly, “Dollar”) removed the action from the San

21 Francisco Superior Court on November 16, 2011, based upon the Class Action Fairness Act|of 2C
22
(“CAFA”), 28 U.S.C. 81332(d)(2)(A) and diversipyrisdiction pursuant t@8 U.S.C. 81332(a). The
23
24 parties are presently before the Court on Defenddsion to Compel Arbitation and to Stay the

25 || Civil Action Pending Arbitration.
26
27

28
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Having carefully considered the papeubmitted in support of and in opposition to the

motion, the supplemental briefing submitted at tlopiest of the Court, the arguments of counse

and the pleadings in this actionet@ourt hereby GRANTS the motifor the reasons stated herein.

BACKGROUND
Plaintiff filed her class action complaint in tBeperior Court of the State of California for

the County of San Francisco on October 11, 2@lléging Labor Code violations, and other

violations under California law. On Novemies, 2011, Defendants filed their Notice of Removal.

Defendants bring this motion to compel arliit/a and stay proceedings in this court.
Plaintiff was employed by a Dollar subsidiary from May 14, 2008 to December 1, 2009
initially as a manager in tnaing and then as a store manager. On May 14, 2008, she signed t\
documents relevant to this motion: (1) anfoyee Acknowledgement acknowledging receipt of
Employee Handbook (“Employee Acknowledgement”); and (2) a document entitled “Mutual

Agreement to Arbitrate Claims.” (“Arbitration Agement”). (Declaration of Jason Fisher, filed

November 17, 2011, Exh. 1-3.) The Employee Acknowledd provides, in part, that the persgn

signing has “carefully read this handbook, utthg the DISPUTE RESOLUTION PROGRAM ar
provisions relating to arbitration before signing eland | agree that my employment is at will g

will be governed by the terms of thiandbook.” (Fisher Dec., Exh. 2.)

Pages 26 to 33 of the Handbook describe therdafiets’ employee dispeiresolution policy
including its “open door policy,” amformal conference for resolving problems, and arbitration
the third step if “a dispute remains unresolved &volves a legally proteéed right.” (Fisher Dec.,
Exh. 1 at pg. 30.) A two-page description af #rbitration process follows, including a bolded
paragraph stating:

Effective July 1, 1995, Dollar Financial Groupg¢land its subsidiaries and affiliated

entities have adopted this program anlicgas its exclusive means of resolving
workplace disputes for legally protectedhis. That means that any employee who
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accepts or continues a job at Dollar Finan@edup, Inc. or any of its subsidiaries or
affiliated entities after that tewill agree to resolve alldgal claims against his or her
employer through this process instead of through the court system. Any arbitration
will be under the Employment Dispute Regmn Rules of the AAA, a copy of which

is available upon request. In connection vaitty such arbitratn, the Company will

pay all costs unique to arbitration (otheahan amount equivaletd the first filing

fee that would have beepglicable), including admistrative fees of the AAA and
arbitrator compensation.

(Id. at page 32.)
The Arbitration Agreement states that:
[tlhe Company and | mutually consent to tesolution by arbitration of all claims or
controversies (“claims”), past, present or future, whether or not arising out of my
employment (or its termination), that ther@eany may have against me or that | may

have against any of the Company, its officdisgctors, employees, or agents in their
capacity as such or otherwise, the Compapgient, subsidiary araffiliated entities.

(Fisher Dec Exh. 3.) The Arbation Agreement further includesclass action waiver provision

stating as follows:

All disputes, including any [sic] all Clainesserted by me. . . as a representative
and/or member of a class of persomsgl/ar in any other representative capacity,
against the Company and/or related thirdipa (“representative claims”) shall be
resolved only on an individlibasis with me. Thereforéje arbitrator shall not
conduct class arbitration; thiat the arbitrator shall natllow me to serve as a
representative, as a privattoaney general or in any otheepresentative capacity for
others in the arbitration.

(Fisher Dec., Exh. 3 at 1-2.)
STANDARD FOR MOTION TO COMPEL ARBITRATION
The FAA requires a district court to stay joidi proceedings and compel arbitration of
claims covered by a written and enforceable arineagreement. 9 U.S.C. § 3. A party may br
a motion in the district court to ogoel arbitration. 9 U.S.C. § 4. In ruling on the motion, the co
role is limited to determining whether: (1) theraisagreement between {h&rties to arbitrate; (2)

the claims at issue fall within the scopelod agreement; and (3) the agreement is valid and

enforceable.Lifescan, Inc. v. Pernaier Diabetic Services, Ji8363 F.3d 1010, 1012 (9th Cir. 2004).

If those questions are answered in the affirmative, the court must enforce the agreement.
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Section 2 of the FAA providesdharbitration clauses may be invalidated based “upon th
same grounds as exist in law or in equity forrénecation of any contractuch as fraud, duress o
unconscionability. 9 U.S.C. §Rent-A-Center, West, Inc. v. Jacksbél U.S. _ , 130 S.Ct. 2772,
2776 (2010). The court applies ordinary state-lawglas in determining whether an agreemer|
revocable.Davis v. O'Melveny & Myers485 F.3d 1066, 1072 (9th Cir. 2007). However, the FA
preempts any state-law defenses #ygily only to arbitraon or that derive their meaning from thq
fact that an agreement to arbitrate is at is80&T Mobility LLC v. Concepcign _ U.S. _, 131
S.Ct. 1740, 1745-47 (2011¢¢ncepcioh Because of the strong pol favoring arbitration, doubtg
are to be resolved in favor of the party moving to compel arbitrabtoses H. Cone Mem. Hosp.
Mercury Const. Corp460 U.S. 1, 24, 103 S.Ct. 927, 941 (1983).

DISCUSSION

Here, there is no question as to whether theaa arbitration agreeemt between the partie
or whether the claims at issue are covered byettmes of the Arbitration Agreement. Instead the
parties disagree as to whether titlens of the agreement, particljathe class action waiver term,
are enforceable.

Defendant argues that its Arbitration Agreemerénforceable because it is comprehensi
mutual, and fair, and provides for a neutrdlitaator, no limitation on maedies or discovery, a
written award, an opportunity for review of tecision, and minimal costs to the employee to
arbitrate. Defendant argues thag¢ Bupreme Court’s cent decision irfConcepcioroverruled prior
California Supreme Court authority, thBiScover Bankule,” under which California courts held
arbitration agreements to be unconscionable andfareable simply becausieey contained clasg
action waivers.Discover Bank v. Superior Cou86 Cal.4th 148 (2008). Thefore, the existence
such a waiver in the arbitration agreemenths no impediment to its enforcement.

Plaintiff argues that the agreement is bothcpdurally and substantively unconscionable
is therefore invalid and unenforceable. Plaintifitends that the agreement was buried in a pilg
employment forms, is one-sided and adhesive |acks mutuality in the obligation to arbitrate
claims. Moreover, Plaintiff arggehat the agreement containsuerenforceable class arbitration

waiver which violates California public policy, parlarly because it would impermissibly interfe
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with employees’ ability to vindicate their non-wahle, statutory rights to receive minimum wags
and overtime compensation as provided inGaéfornia Labor Code. And finally, because
California law holds that anlaitrator cannot properly awaethd monitor injunctive relief,
enforcement of the Arbitration Agreement would depPlaintiff of a remedy she seeks on beha

the general public.

A. Does the Class Action/Arbitration Waiver Render the Arbitration Agreement
Unconscionable?

1. Concepcion

Prior to the Supreme Court’s decisiorCancepcionast year, the controlling
California authority concerng class action waivers waéscover Bank There, the California
Supreme Court applied the FAA as well as prirespdf unconscionability tdetermine whether to

enforce an arbitration agreement containing a class action wéhszover Bankeld that:

when the waiver is found in a consumentract of adhesion in a setting in which

disputes between the contracting parfeeedictably involvesmall amounts of

damages, and when it is alleged that théypaith the superior bargaining power has

carried out a scheme to deliberatelgahlarge numbers of consumers out of

individually small sums of money, then the waiver becomes in practice the

exemption of the party ‘from responsibility fots] own fraud, or willful injury to the

person or property of another.” Undbese circumstances, such waivers are

unconscionable under California lamd should not be enforced.
Discover Bank, supr&86 Cal.4th at 162. The U.Su@eme Court’s recent decision@oncepcion
examinediscover Bankand ultimately abrogated this rul€oncepcion, suprd,31 S.Ct. at 1746.

In Concepcionthe Supreme Court analyzed a consuphone services contract which
included an arbitration provisn and a class-action waivdd. at 1744.Concepciorstarted from th
principle that the FAA was enack¢o reflect “both a liberal fedal policy favoring arbitration and
the fundamental principles that drhtion is a matter of contractid. at 1745 (internal citations an
guotations omitted). The Supreme Court’s rulin@oncepciorfollowed from its earlier decisions

in Southland v. Keatingt65 U.S. 1, 10 (1984) arkrry v. Thomas482 U.S. 483, 492 n.9 (1987)

which held that state statutesjadicial rules treating agreemerttsarbitrate in a different manner
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from other agreements were impermissiloheler the FAA. Thus, the Court held@oncepciorthat

arbitration agreements are to béozced “according to their terms Concepcion, suprd, 31 S.Ct. at

1748 (internal citations omitted). While the FA®&rmits certain contract-based defenses to
enforcement, “defenses that apply only to arbiratr that derive their na@ing from the fact that

an agreement to arbitrate isisgue” are not cognizabléd. at 1747-48. AccordinglyConcepcion

court overturnediscover Bankholding that the rule there “intergfd] with fundamental attributes

of arbitration and thusreate[d] a scheme inconsistent with the FAK” at 1747-48.

Plaintiff attempts to distinguisBGoncepciorto avoid enforcement of the Arbitration
Agreement here. She argues tBiahcepcionand theDiscover Bankcase it overruled, were cases
about consumer contracts, not employmemneaigpents and violation of employee statutory
protections as stated here. Sbatends that the long-standing palpolicy, expressed in Californi
labor law and in the CaliforaiSupreme Court’s decision@entry v Superior Courd2 Cal.4th
443, 451-66 (2007), provides that class action waiireemployment agreements are unenforcea
because they impermissibly interfere with arptayee’s ability to vindicate unwaivable statutory
rights.

Citing Gentry, Plaintiff argues that class action watv@n arbitration aggements would, if
enforced, act essentially as exculpatory clausesrfployers because they make it too difficult a
expensive for individual employeesgarsue and prove wage violationsl. at 456, 459. Moreove
the ability to bring an action as a collective actioryina necessary to ensure that the labor laws
enforced, particularly because many workers are ureawfaheir legal righteind remedies or fear
retaliation by their employefsr asserting those rightdd. at 461-62. ThusGentryheld that a clas

arbitration waiver is unenforceahfea Plaintiff can demonstrate:
the modest size of the patal individual recovery, th potential for retaliation
against members of the class, the fact @sent members die class may be ill
informed about their rights, and other realrld obstacles to theindication of class
members’ right to overtime pdkrough individual arbitration.

If the Court concludes, based on an exeation of these factors, ‘that a class
arbitration is likely to be aignificantly more effectivgractical means of vindicating
the rights of the affected employees thadghvidual litigation or arbitration, and finds
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that the disallowance of the class actiah likely lead to a less comprehensive

enforcement of overtime laws for the employees alleged to be affected by the

employer’s violations, it must invalidate thkss arbitration waiver to ensure that

these employees can vindicate [their] unwhlgaights in an arbitration forum.’

Gentry, suprad2 Cal.4th at 463, quotirigttle v Auto Stiegler, Inc29 Cal.4th 1064, 1077 (2003).
Becauseésentrys decision rests on different policy am®rns stemming from employees’ statutory
rights which were not addresseddonncepcionPlaintiff contends thaConcepciorcannot be read t
overruleGentry.

The Concepciorcourt was clear that, in abrogatiDgscover Bankit was expressly
overruling the reasoning that “[w]hen the waivefasnd in a consumer contract of adhesion in &
setting in which disputes between the coningcparties predictably involve small amounts of
damages, and when it is allegedttthe party with the superior tgining power has carried out a
scheme to deliberately cheat large numbers ofwroass out of individuallgmall sums of money,
then . .. the waiver becomespractice the exemption diie party ‘from respoiisility for [its] own
fraud, or willful injury to the peson or property of another."Concepcion131 S.Ct. 1740, 1746,
guotingDiscover Banksupra,36 Cal.4th at 162 [internal citatis and quotations omitted]. Here,
the court can find no principled §ia to distinguish between tiescover Bankule and the rule in
Gentry,given the broad language used by the Supreme CoQdrinepcion. Discover Barind
Gentryeach looked to the modest size of individualstential recovery, unequal knowledge and
bargaining power in the contractuwalationship, and “other real wd obstacles” to vindication of
the individualsrights. Compar®iscover Bank, supré&6 Cal.4th at 162 witsentry,supra,42
Cal.4th at 463. While th€oncepciorcourt may not have taken indccount the spedipotential for
retaliation when there is an ongoiagployment relationship betweeretparties, it did consider an

equally important public policy concern regardirgud and willful injury to consumers. The

absence of discussion @oncepciorconcerning employer retaliati@s one of the “real world




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

obstacles” to vindication of individls’ rights does not appear, isténg alone, to permit a departufe
from Concepciors broad statement that the FAA prohibitsesfaiv created barriers to arbitration
2. Amex |1
Plaintiff argues that her positidimds support in the recent, pdStncepciordecision
by the Second Circuitn re American Express Mdrants’ Litigation (“Amex II"), 667 F.3d 204 (2d
Cir. Feb. 1, 2012.) 1Amex the Second Circuit initially found class-action waiver provision in a
mandatory arbitration agreement to be unenforceable. The Supreme Court issued a writ of gertio
and vacated and remanded th&tahdecision for reconsideratn in light of its decision istolt-
Nielsen SA v. AnimalFeeds Int'l Corp.  U.S. __ , 130 S.Ct. 1758 (2010) (panel of arbitrators
could not impose class arbitration where agreemensilat as to its availdlity and parties did nqgt
otherwise consent to arbitian proceeding as a class action antitrust claims).
On remand, the Second Circuit determined th@tagreement was unenforceable, but stayed

its decision pending the Sigme Court’s review i€oncepcion OnceConcepciorwas issued, the

Second Circuit again re-examined its determinatiohnmexand concluded the agreement was stil
unenforceable because imposition of a class-actiavewaould essentially preclude any anti-trust
claims against American Express. Based on tberdeevidence, including detailed testimony from a
doctorate in economics, the court concluded thattst of individually ditrating each plaintiff's
dispute with Amex would be prohibitive, effectiyedepriving them of the statutory protections of
the antitrust lawsAmex Il, suprag67 F.3d at 217-18. Distinguishi@pncepcionthe Second
Circuit stated:

It is tempting to give botloncepciorandStolt—Nielsen . . a facileeading, and find

that the cases render class action arbitratiaers per se enforceable. But a careful

reading of the cases demors#is that neither one addses the issue presented here:

whether a class-action arbiti@ti waiver clause is enforceable even if the plaintiffs

are able to demonstrate that the praceéfact of enforcement would be to preclude
their ability to vindcate their federal statutory rights.
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Id. at 212. As the Court iAmex llreasoned, “Supreme Court preertirecognizes that the class
action device is the only econarally rational alternative when a large group of individuals or
entities has suffered an alleged wrong, but the dasndige to any single individual or entity are t(
small to justify bringng an individual action.Id. at 214 citing Eisen v. Carlisle & Jacquelim17
U.S. 156, 161 (1974) [“[n]Jo compatt attorney would undertake tliemplex antitrust action to
recover so inconsequential an ambu . [eJconomic realitglictates that petitioner’s suit proceed
a class action or not at all.3Jso citing Amchem Prods., Inc. v. Windssi21 U.S. 591, 617 (1997)
Deposit Guar. Nat'l Bank v. Ropet45 U.S. 326, 338 (1980%arnegie v. Household Int’l, Inc376
F.3d 656, 661 (7th Cir.2004) (“the realistic alternatig a class action ot 17 million individual
suits, but zero individuauits, as only a lunatic or a fanatic sues for $307).

However, more recent authority, both frone thupreme Court and from the Ninth Circuit
resolves any ambiguity and establishes that, u@dacepcionarbitration agreements will be
enforced in all but the most limited of circumstances. FirsampuCreditthe Supreme Court
clarified that any distinction fror@oncepciorbased upon state law verdaderal “substantive law
of arbitrability” (Amex 11,667 F.3d at 212) was not viabl€ompuCreditholds that, absent a clear
statement in a federal statute simyvCongressional intent to ovete the use of arbitration, in the
FAA prevails. CompuCredit, supral32 S.Ct. at 669. This is so eviethe federal statute provide
a “right to sue” and states that any waiwf rights “shall be treated as voidd’ at 670-71.

Moreover, to the extent thAimex lls holding rested on the pgdiple that a class waiver
should be unenforceable where the amounts at isghe claims and the expense of prosecuting
claims would effectively precludandication of statutory rightsAfmex Il 667 F.3d at 218-19), that
argument has been soundly rejected byNimeh Circuit’'s subsquent decision i€oneff based upo

its reading of the “broadly written” language@®bncepcion Coneff, supra2012 WL 887598 at *2

DO

U7

the

-




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

*3.1 As Coneffnoted, the majority i€oncepciorrejected the argument that precluding collectivg

U

claims decreases effective enforcement, and therefore deterrence, because the small size of
individual claims is worth much less than thetoof litigating them or are insufficient to give
individual consumers incentive to bring theid. at *3. In the NintlCircuit’s reading of
Concepcionthe Supreme Court held that “[sjuch uatetl policy concerns, however worthwhile,
cannot undermine the FAA.Id., citing Concepcion, suprd,31 S.Ct. at 1753. This court cannot do
other than read the decision the same way. ,Tdnseffort to distinguish the situationAmEXx I}
or here, fronConcepciorfails.

3. D.R. Horton

Plaintiff further argaes that the rule i€oncepciorshould not apply based upon the
reasoning in the National Labor Relations Board’s recent decisidrRinHorton Inc.357 N.L.R.B.
No. 184 (January 3, 2012). While the Board’sisien is not binding upothis Court, Supreme
Court authority cited within the decision plainly is. DrR. Horton the Board considered whether|an
employer violates the National Labor Relationg AbILRA”) when it requires an employee to sign
an agreement precluding classcoliective claims concerning thievages, hours or other working
conditions. The Board, relying on numerous Bloand Supreme Court decisions interpreting the
NLRA, determined that such an agreement vadaection 7 of the NLRA, 29 U.S.C. 8157. Section
7 provides, among other things, that employeel Bhge the right to “engage in [ ] concerted
activities for the purpose of . mutual aid or protection.” 29 U.S.C. 8157. The Board heDl. iR

Horton that an agreement precludingdleotive or representative ctas by employees impermissibly

! The Court notes that the Arbitration Agment here expressly provides for an award

encompassing the same remedies as would be laleailader the state statutes alleged to have been

violated. SeeFischer Dec., Exh. 3 [“[t]he arbitrator $happly the substanteslaw (and the law of
remedies, if applicable) ahe state in which the claim arosef@deral law or both, as applicable to
the claims asserted.”].)

10
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interferes with those employees’ righo engage in concerted activior mutual aid or protection.
D.R. Horton,357 N.L.R.B. No. 184.

Defendants offer several arguments as to @Y. Hortonhas no application here. First,
they argue that the NLRA'’s protections only applghe context of collective bargaining or union
organizing activity. This argument is plainly watlit merit. Well-established federal precedent
holds that the NLRA’s mutual aid peattions extend to workers’ actions‘tmprove terms and
conditions of employment or otherwise improveithot as employees through channels outside the
immediate employee-employer retatship. . .[including] resort tadministrative and judicial
forums.”Eastex Inc. v. NLRBI37 U.S. 556, 565-66 (197&ge also Brady v. National Football
League 644 F.3d 661, 673 (8th Cir. 2011) (“a lawsugd in good faith by a group of employees to
achieve more favorable terras conditions of employmeins ‘concerted activityunder 8 7 of the

National Labor Relations Act”) (emphasis in origindjphave Elec. Co-op, Inc. v. NLRE)6 F.3d

1183, 1188 (D.C. Cir. 2000) (petition for injunctisnpported by fellow employees and co-signed by

a coworker was protected concerted activity). Theggtmins of Section 7 of the NLRA are not
limited only to those employees who are memlmdra collective baajning unit or a unionNLRB
v. Wash. Aluminum Cay70 U.S. 9, 14-15 (1962).

Second, Defendants argue that the analydisi Hortonis inapplicable because Plaintiff
has not made a claim under the NLRA and, furtties court would h&e no jurisdiction to
determine whether there has beanaddation of the NLRA if Plaintif had so claimedince that is a
matter left to the exclusive jurisdiction of thedd. This argument, again, misses the mark. The
analysis regarding the NLRA is offered not asaffitmative claim by Plaitiffs, but as a basis for
opposing enforcement of the arbitration agreement. The issuis matewhether the Court should

find Defendants liable for a violation of thdRA, but whether the @urt should consider the

11
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legality of a contract provision ideciding whether to enforce sugtovision. This is plainly within
the Court’s jurisdiction.See Kaiser Steel Corp. v. Mullifgs5 U.S. 72, 86 (“[w]hile only the Boar
may provide affirmative remedies for unfair lalpractices, a court mayot enforce a contract
provision which violates” the NLRAEee also Hurd v. Hodg&34 U.S. 24, 34-35 (1948) (federal
courts have a duty to determine whether a contiatdtes federal law before enforcing them).
Individual agreements that waive, discouragdodsid an employee’s exercise of the rights
provided in the NLRA are unenforceabl®ee National Licorice Co. v. NLRB09 U.S. 350, 360,

364 (1940);].1. Case v. NLRB321 U.S. 332, 337 (1944). Thus, thalgsis runs, this Court shoul

refuse to enforce an arbitration agreement thatides a class action waiverovision because to do

so would be enforcing an agreemtdt is forbidden by the NLRA.

This brings the Court to the third and mdsficult of Defendants’ arguments concerning
D.R. Horton- that to follow theD.R. Hortonto its conclusion would pahe NLRA in clear conflict
with the FAA because it would mean that arbitratagreements could not be enforced according
their terms, as required I§oncepcion Defendants argue that, ae there is a clear conflict
between the FAA and another statuhe court should look to winetr there is sttutory language,
legislative history, or authority deonstrating that Congress intendbd other statute to override t
FAA, citing the Supreme Court’s recent, and posticepciondecision inCompuCredit v.
Greenwood132 S.Ct. 665, 668-69 Here, as Defendants argue &tdintiff concedes, there is no
language in the NLRA (or in éhrelated Norris-LaGuardia Aaflemonstrating that Congress
intended the employee concerted action rightsethdo override the mandate of the FAA.

Plaintiff counters this argumefitst by contending that theiis no conflict, and, in the

alternative by contending that even if there weemnflict, the NLRA’'sequirements would overrid

> The Court notes that, whiguing that the Court should lotd such history or other

authority in order to determine whether the Féverrides the other statute, Defendants have not

offered that historyr authority in support of their motion.

12
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the FAA. As to the first point, Plaintiff arguésat the FAA does not specifically mention class
arbitrations, and does not prohibieth. Further, the FAA’s saving$ause provides that agreeme

to arbitrate may be invalidated “on such grounds &t aeklaw or in equityor the revocation of any

contract.” 9 U.S.C. 8 2. Thus the FAA leaves ofhenpossibility that an agement to arbitrate may

not be enforceable by its own terms when gecms make them revocable due to illegality,
including illegality under the NLRA. So long e NLRA treats arbitration agreements like any
other agreement, there is no conflict.

Plaintiff next argues that, the extent there is a conflibetween the FAA and NLRA, a

court must consider the relative strength @f tbncerns and objectives behind the statutes and

whether one can accommodate the other, cNMlogon v. Mancarj 417 U.S. 535, 551 (1974). The

purposes and objectives of the RA are plainly stated in 29SC 8102 — to protect employees’
concerted activity for mutual aid. Plaintiff argueattho the extent the FAA can be said to have
purpose to preclude employee concerted activityerfahm of collective litigation or arbitration,
such purposes are at basplicit in the statute.

Plaintiff's attempted distinctiondo not overcome the broad languag€oncepciorwhich
articulates a strong policy choicefavor of enforcing arbitratin agreements and thereupon hold
that class waiver provisions shduiot be stricken aiender the agreements unenforceable. Firsf
Court inConcepciorstated that “[rlequiring the availabilityf classwide arbitration interferes with

fundamental attributes of arkation and thus creates a schanwonsistent with the FAA.”

Concepciorat 1748;see also Conefait *2. The Court emphasizedatithe FAA is meant to ensure

enforcement of the terms of arbitration agreements, including terms that limit “with whom a p
will arbitrate its disputes.’ld. at 1749, citingStolt-Nielserat 1773. Though still holding open the

possibility of class-wide arbdtion where there is consenttbé parties, the Supreme Court
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expressed its view that class ardion “is not arbitration asnwisioned by the FAA, lacks its
benefits, and therefore may not be required by state I@ericepcion, supral,31 S.Ct. at 1753. A
the Supreme Court stated@oncepcion

the overarching purpose of the FAA, evidentha text of 882, 3, and 4, is to ensure

the enforcement of arbitration agreements ediog to their terms so as to facilitate

streamlined proceedings. Requiring the avdilgof classwide dvitration interferes

with fundamental attributes afrbitration and thus creates a scheme inconsistent with

the FAA.
Concepcionl131 S.Ct. at 1748. Thus, although collectiveoastisuch as class-gi@ arbitration are
not forbidden by the terms of the FAA, the Supee@ourt has held that countervailing concerns
about small dollar claims and lack of effectpm®secution of such claims would not be enough t
warrant a departure from the FAA’'s mandatenéorce agreements according to their terfdsat
1750-1752. “States cannot require agadure that is inconsistenith the FAA, even if it is
desirable for unrelated reasondd. at 1753. WhileConcepciorwas focused on preemption
analysis and whether a state could establish acamary to the FAA, its statement of the meani
and purposes of the FAA applies equally in the extnof determining whiclfederal statute control
here. In shortConcepciorholds that collective arbitration é®ntrary to the purposes of the FAA
and thus the FAA requires not just coritipg arbitration, but compelling arbitratiamn an
individual basign the absence of a clear agreetrterproceed on a class basis.

Moreover, the Supreme Court’s p@tncepciordecision inCompuCreditheld that courts
are required to enforce agreements to arbitaterding to their terms, “unless the FAA’'s manda
has been ‘overridden by a coamy congressional command.Compucredit, supral32 S.Ct. 669

(quoting Shearson/American Express Inc. v. McMaHk8a U.S. 220, 226). Because Congress (

not expressly provide that it waverriding any provision in the FAA)e Court cannot read such
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provision into the NLRA and is constrained @gncepciorto enforce the instant agreement
according to its terms.
4. The Class Action Waiver Does Not Render the Agreement Unenforceable
In light ofConcepcionthe California Supreme Court’s decisior3entryno
longer provides a means to avoid enforcement of an arbitration agremmeahing a class action
waiver in an employment agreemefurther, while the NLRB'’s analysis D.R. Horton relying on
prior Supreme Court authority ndirectly on point, makes a somewhat compelling argument th
class-wide claims in the emplaoyent context should be permitted regardless of an agreement t
submit to individual arbitrationnly, that reasoning does not oseme the direct, controlling
authority holding that arbitration agreements]uding class action waivec®ntained therein, mus
be enforced according to their terms. tAs Ninth Circuit recently stated @oneff v. AT & T Corp.
09-35563, 2012 WL 887598 (9th Cir. Mar. 16, 2Q1R)]ven if we could not squar€oncepcion
with previous Supreme Court decisions, we would remain bou@bhgepcionwhich more
directly and more recently addresgbe issues. . . in this cas€dneffat *3 (citing Rodriguez de
Quijas v. Shearson/Am. Express, 1480 U.S. 477, 484 (1989) (“[i]f a precedent of this Court h
direct application in a case, yetp@ars to rest on reasons rejedgtedome other line of decisions, {
Court of Appeals should follow the case which disecontrols, leaving to [the Supreme] Court th
prerogative of overrulings own decisions.”).
As a result, unless the agreement is otheruiganforceable for unconscionability in its otk

terms, the inclusion of a class action waiprsvides no basis for denying the instant mofion.

% The Court notes that, aading to the decision i€oncepcionthe FAA “was enacted in
1925 in response to widespread juditiastility to arbitration agreementsConcepcionsupra 131
S.Ct. 1740, 1745. The NLRA was enacted in 1935 and amended in June 1947.
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B. Isthe Arbitration Agreement Rendered Unenforceable Dueto a Request for
Injunctive Relief on Behalf of the Public?

(4%

Plaintiff also argues that, because she seglnctive relief on behalf of the putativi
class, her claims cannot be compelled to armimatThe California SupreenCourt has held that
where the plaintiff is acting as a private attorgeyeral seeking to enjofature unlawful practices,
the arbitral forum is inappropriate and presentgrrow exception to ¢hgeneral rule of FAA
preemption.See Broughton v. Cigna Healthplans of Califorria Cal.4th 106, 1082 (199%ruz
v. PacifiCare Health System, In80 Cal.3th 303, 312, 315-16 (2003)his rule, Plaintiff contends
is not one prohibited b€oncepcioras an outright ban on arbitratiohall injunctive relief claims,
but instead a consideration abadtether certain claims brought onhaéf of the public are meant fo
be covered by the FAA.

However, the Ninth Circuitas recently held that tieB¥oughton-Cruzule does not survive
Concepciorbecause it, too, is a prohibition against @abion of a particular type of clainKilgore
v KeyBank, N.A09-16703, _ F.3d ___, 2012 WL 718344 at *10 (March 7, 2012).

Moreover, and as Defendants pamit in reply, Plaitiff has not actually asserted in her

complaint a prayer for injunctive relieh behalf of the public or otherwiseSgeComplaint at 17-

* This conclusion is in line with other districourts that have amined the question of
Concepciors applicability to class claims in employment law casese, e.glL.ewis v UBS
Financial, 818 F.Supp.2d 1161 (N.D. Cal. 201@Quevedos. Macy’s Inc., 798 F.Supp.2d 1122
(C.D. Cal. 2011) (class action waiverdrbitration agreement enforceable fencepcionrequired
to arbitrate PAGA andabor Code claims)alle v. Lowe’s HIW, Inc2011 WL 3667441, *6
(N.D.Cal.2011)Murphy v. DIRECTV2011 WL 3319574, at *4 (C.D.Cal. 201Mprse v.
ServiceMaster Global Holdings, In€011 WL 3203919, at *3 n. 1 (N.D.Cal. 2011).
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18.) Thus, any conflict between puhilgunctive relief and the use ah arbitral forum is irrelevan
here>

C. Isthe Arbitration Agreement Otherwise Unenforceable Due to Unconscionability?

The Supreme Court fboncepcioracknowledged that the FAA continues to have gn

exception permitting arbitration agreements talbelared unenforceable “upon such grounds ag
exist at law or in equity for the revoaati of any contract” sucas fraud, duress or
unconscionability.Concepcion, suprd,31 S.Ct. at 174@&ccordSanchez v. Valencia Holding Co|,
LLC, 201 Cal.App.4th 74, 89 (201Kanbar v. O'Melveny & Myers, F.Supp.2d.  , 2011 WL
2940690 at *6 (N.D.Cal. 2011) (aft@oncepcion“arbitration agreements are still subject to
unconscionability analysis”). To be unenforceableontract must be both procedurally and
substantively unconscionabkrmendariz v. Found. Health Psychcare Servs., B Cal.4th 83,

114, 99 Cal.Rptr.2d 745, 6 P.3d 669 (2000).

S

Procedural unconscionability concerns th@nner in which the agreement was negotiate(
and it is present if the contract wiae product of oppression or surprigeemendariz, supra24
Cal.4th at 114. A contract is the product of @gsion if there was anaguality of bargaining

power denying the weaker party the opportutotpegotiate the terms of the contralet. at 113.

“[ln the case of preemploymenthatration contracts, the economic pressure exerted by employers

on all but the most sought-after employees magdvacularly acute, for the arbitration agreement
stands between the employee and necessarnpgmeht, and few employees are in a position to

refuse a job because of an arbitration requiremehitthendariz, supra24 Cal.4th at 115.

®> While some courts have found ti@ancepciordoes not compel bitration when the
claims are wage penalty clairasought under the California Prieafttorney General Act (PAGA),
California Labor Code 82699, the Court notes Biaintiff does not allege a PAGA claim here
either.See, e.g., Brown v. Ralphs Grocery,d87 Cal.App.4th 489, 499rbino v. Orkin Services
of California, Inc, __ F.Supp.2d __, 2011 WL 4595249, *10-11 (C.D.Cal. 2011).

17




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Substantive unconscionability concerns termthefagreement and whether those terms are oveg

harsh or one-sidedArmendariz, supra24 Cal.4th at 114.

Substantive unconscionability turos whether there is a “modicum of bilaterality” as well as

whether there is any justificati for a lack of bilateralityld. at 117-118. Put more plainly, an
agreement may be substantively unconscionalileafuires arbitration oflaims by one party but
not the other.

In determining that a contracannot be enforced for unconmaability, both procedural ang
substantive unconscionability must fp@sent, but they need not fpe@sent in the same degree.
Armendariz, supra24 Cal.4th at 114. “In other wordhge more substantively oppressive the
contract term, the less evidence of procedural urmoamability is required t@ome to the conclusid
that the term is unenfoeable, and vice versald.; see als®lvera v. El Pollo Loco, Inc173
Cal.App.4th 447, 454 (2010).

Here, Plaintiff argues that the Arbitration lgment was oppressive because it was on a
printed form and was presented on a take-it-or-leave-is dasa condition of employment. Plaint
states that she “felt th#diling to sign” the agreement woutve caused her to lose the opportun
of a job with Defendant. (Declaration of Jandiéesso, filed December 1, 2011, 1 9.) She stateg
she felt rushed to sign the forgiyen to her in a set of abo2® forms that she had to look over

quickly and sign on the spot, nonevdiich were explained to herld( at 1 3, 4.) Shdeclares tha

n

pre-
ff
ity

that

L,

had she known that by signing the form she wouldibieg up her right to have employment-related

claims heard in court, slweould not have signed itId. at § 5.) Plaintifialso argues that the
agreement and the description of #irbitration program was “hiddent the forms, the latter not

appearing in the 32-page Handbook until the end.
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The Court’s review of th Arbitration Agreementral the Handbook does not support a
determination that the arbitration provisions weigden or that there \8aany surprise about the
terms. The Handbook spends several pages discuksiagbitration program and that it means t
employees must give up their rigbtbring claims in a court of\a This description immediately
precedes the Acknowledgement Form. And, nsagtificantly, the two-page Arbitration
Agreement, while written in relatively small type, is not so small as to be unintelligible, and w
clearly signed and initialed by Plaiifitdirectly under the statement, in all caps and in the same
perhaps a slightly larger) typeface as that of the document: “I| UNDERSTAND THAT BY
SIGNING THIS AGREEMENT | AMGIVING UP MY RIGHT TO A JWRY TRIAL.” (Fisher Dec
at Exh. 3.) However, the agreement was apparartiyndition of employment, and presented or
take-it-or-leave-it basi®. Thus, Plaintiff has demonstratatieast some amount of procedural
unconscionability due to the adhesiaure of the agreement.

As to substantive unconscionktyi Plaintiff argues that thagreement is not mutual since
the types of claims enumeratedasng covered by the agreemeantluding wage claims, claims f
discrimination, and claims for beritsfare all exclusivelyypes of claims that an employee, not ar]
employer, would make. However, Plaintiff gament overlooks that ¢hArbitration Agreement

actually provides that “the Company and | mutuatiynsent to the resolot by arbitration of all

® Defendants point to a provision in the agreengéring Plaintiff a right to rescind it withir
21 days if she did not agree astdting that no adverse employmantion would be taken against
her if she chose to exercise thight. (Fisher Dec. Exh. 3 at pagefi2,) Plaintiff sates that she wg
not aware of this right when she signed and shatwas not provided with a copy of the agreemsq
making it impossible to learn oflater. (Jasso Dec. at | 8,.LAs stated in the Employee
Handbook, “any employee who accepts or continueb at Dollar Financial Group, Inc. or any o
its subsidiaries or affiliated entities . . . will agrto resolve all legal claims against his or her
employer through this process instead of through the court system.” (Fisher Dec., Exh. 1 at |
Thus, whether refusing to submitttee arbitration agreement isisrnot a basis for termination
appears to be answered differently by the two docusnedtving to this, and to the fact that plain
was not given a copy of the agreement to rexdaaea consider whether she wished to rescind it
within the 21-day period, the right tescind is apparently illusory.
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claims . . . that the Company may have against me or that | may have against. . . the Compa

(Fisher Dec. Exh. 3, p.1.) While the Arbitratidgreement goes on to enumerate examples of the

types of claims covered, it in no way limitee mutual obligation to arbitrate clairhlaintiff
having offered no other basis for finding theesgnent substantively unconscionable, the Court
cannot so find.

In sum, Plaintiff offers only a minimahswing of proceduralnconscionability, and a
showing that is not suffient on its own to renderdhagreement unenforceablgee Lagatree v.
Luce, Forward, Hamilton & Scrippg4 Cal.App.4th 1105, 1127 (1999jt(lcg cases to demonstrat
that “a compulsory predispute arbitration agreement is not rendered unabfercst because it is
required as a condition of employment ffieced on a ‘take it oleave it’ basis.”).

CONCLUSION

Defendants’ Motion to Compdirbitration and Stay Civil Riceedings is GRANTED. The

parties are ordered to submit théispute to arbitration pursuant to the Arbitration Agreement si

on May 14, 2008. Plaintiff’'s Motion to Strike VSACATED in light of this order.

The parties are ORDERED TO SHOW CAUSEwiriting no later tan April 30, 2012, why
this action should not be dismissed, ratiwn stayed pursuantto 9 U.S.C. § 3.
IT IS SO ORDERED.

April 13, 2012 f é[ ; %4

”

ny.

e

gned

YVONNE EONZATEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE

’ Plaintiff's statement in her opposition that Hgfe is nothing aboutéhArbitration Form to
support Defendants’ contention thi¢fendant would be bound to @rhte any claim it might have
against the employee” is disingenuous and poténsanctionable. (Plaintiff's Opposition filed
December 1, 2011.) Counsel are admonishedzbabus advocacy does not include misstatemg
of the record.
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