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UNITED STATES DISTRICT COURT
5
NORTHERN DISTRICT OF CALIFORNIA
6
OAKLAND DIVISION

7

8 YVETTE FELARCA, et al., Case No. 11-cv-5719 Y&

9 .

Plaintiffs, ORDER DENYING MOTION TO DISMISSCLAIM
10 OF FALSE ARREST AGAINST DEFENDANT
V. GEORGE HALLETT
11 ROBERT J. BIRGENEAU, €t al.,
12 Defendants.
13
14 Defendant George Hallett (“Hallett”) fildais motion to dismiss the Third Count of
151 Plaintiffs’ Second Amended Complaint (“SAC3n July 11, 2013. (Dkt. No. 161.) No timely
16 opposition having been filed to the motion, the Court issued an order on August 9, 2013,
17 requiring Plaintiffs to serve and opposition ntetaghan August 14, 2013, wh they did. (Dkt.
181 No. 170.) Hallett filed no reply.
19 Having carefully considered the papers submiitied the pleadings in this action, and for
20 | the reasons set forth below, Hallett's Motion to Dismiss Claim of False ArfeshigD.*
21 Hallett argues that the false arrest clairaiagt him should be dismissed for two reasons:
22 (1) the allegations are insufficieto state a claim that Hallégeized” any of the identified
23 plaintiffs; and (2) the SAC does naitege that facts to show that the identified plaintiffs’ arrests
24 | were without probable cae or justification.
25
26 ! Pursuant to Federal Rule of Civil Realure 78(b) and Civil Leal Rule 7-1(b), the
27 Court finds this motion appropriate for decisioithout oral argument. Accordingly, the Court
VACATES the hearing set f@eptember 10, 2013.
28
1
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To allege a claim under the Fourth Amendibfenthe unlawful “seizure” of a false
arrest, the SAC must allege fashowing that the defendant “means of physical force or show
of authority ... in some way restrainee tiberty of” the identified plaintiffs.Graham v. Connor,
490 U.S. 386, 395, n. 10 (1989) (citimgry v. Ohio, 392 U.S. 1, 19, n. 16 (1968) aBdower V.
County of Inyo, 489 U.S. 593, 596 (1989)). “A claim fanlawful arrest is cognizable under 8

1983 as a violation of the Fourth Amendmenavited the arrest was thiout probable cause o

-

other justification.”Dubner v. City and County of San Francisco, 266 F.3d 959, 964-965 (9th Cjr.
2001).
Plaintiffs assert a clai of false arrest imiolation of the Fourth Amendment for damages
against Hallett. The SAC states that Halletswae “arresting officer” for the plaintiffs alleging
false arrest. (SAC 11 149, 277, 312, 392, 414.) Thegeatleat they werarrested and falsely
imprisoned by Hallett. (SAC { 462.) Further, tladigge, with respect time propriety of the
arrest, that they were not camping or violating ks or regulations, ldanot heard any order tp

leave, and were physically unable to leavesitene. (SAC 1 463-64.) These allegations are

\L*4

sufficient to state a claim for false arrest in &t@n of the Fourth Amendment against Hallett.
Accordingly, the motion i©®ENIED. Hallett shall file his anser to the SAC no later than
October 8, 2013.
This Order terminates Docket No. 161.
| T 1sSo ORDERED.
Date: September 6, 2013 6'»“'1 W
YvoNNE G&RizALEZ ROGERS™
UNITED STATESDISTRICT COURT JUDGE




