Felarca et al v. Biﬂd;eneau et al Doc. 3

United States District Court
Northern District of Califorra

© 00 N o g A~ W N PP

N N N NN N N NN P P P P B PP PR
© N o O~ W N P O © ® N O 0o M W N P O

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

YVETTE FELARCA, ET AL .,
Case No. 11-cv-05719-YGR

Plaintiffs,
ORDER GRANTING MOTIONSTO DISMISS;
V. DENYING MOTION FOR LEAVE TO AMEND

ROBERT J. BIRGENEAU, ET AL ., Re: Dkt. Nos. 264, 282, 283, 285, 287, 302

Defendants.

Plaintiffs Yvette Felarca, et al. bring)s action under 42 U.S.@.1983, alleging claims
for First Amendment and Fourth amendmentatioins against defendants. Currently pending
before the Court are motiots dismiss filed by:

(1) Defendants Captain Madigar Sergeant Rodriguestbie Alameda County Sheriff's
Office (ACSO) (Dkt. No. 264);

(2) Defendants UCPD Officers Brashear, Jewell, Kasiske, Rodrick, Suezaki, Tucker a
Williams (Dkt. No. 283);

(3) Defendants UCPD Officers Odyniglinney and Wong (Dkt. No. 285); and

(4) Defendant Dan Mogulof, the Executive Diredimr Public Affairs of the University of
California, Berkeley (Dkt. No. 282).

Also pending before the Court is plaintiffgotion for Leave to File Amended Complaint,
which seeks to add new claims and allegattortbeir Third Amended Complaint. (Dkt. No.
287.)

And, finally, defendants DeCoulode, Roderi€kiezaki, Tucker, and J. Williams have a

filed a motion to seal Exhibit C to the De@#on of Janine L. &ncarelli in Support of
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Defendants’ Opposition to Plaiffs’ Motion for Leave to Amendhe Third Amended Complaint.
(Dkt. No. 302.)

Having carefully considered the papers submitted the pleadings in this action, and the
arguments of counsel, the Co@®kDERS as follows:

(1) The motion to dismiss of Defendants Madigan and RodrigU@8ASITED IN PART
AND DENIED IN PART as follows: the motion IGRANTED as to the excessive force and false
arrest claims against Madigan and the falsesaiclaim against Rodrigues. The motioDENIED
as to the excessive force claim against Rodrigues.

(2) The motion to dismiss of Defendant BR Officers Brashear, Jewell, Kasiske,
Rodrick, Suezaki, Tucker and J. WilliamdJsNIED IN PART as to the excessive force claim
against Tucker onlyGRANTED IN PART against defendants Kasiske, Roderick, and Suezaki for
failure to allege @usible claims, an@RANTED IN PART against defendants Brashear, J.
Williams, and Jewell as barred the statute of limitations.

(3) The motion to dismiss of Defenddm€PD Officers Odyniec, Tinney, and Wong is
GRANTED on statute of limitations grounds.

(4) The motion to dismiss of Mogulof GRANTED WITHOUT LEAVE TO AMEND as
unopposed.

(5) Plaintiffs’ Motion for Leave to File Amended ComplainGENIED.

(6) Defendants’ motion to seal GRANTED.

The reasons follow.
BACKGROUND

As detailed by the Court in its previous ordébhss lawsuit arises &m incidents that took
place on November 9, 2011, near@prHall on the campus of the University of California at
Berkeley ("UCB”). SeeOrder Denying In Part and GrantitrgPart Motion to Dismiss Claims
Against UC Administrators, Dkt. No. 197, filelanuary 17, 2014, Plaintiffs’ Third Amended
Complaint, Dkt. No. 217 [“TAC"] 1 3.)Plaintiffs allege that theyere beaten by police officers,
falsely arrested, and subjectdviewpoint discrimination on account of the message of their

protest.
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Moving defendants Madigan and Rodriguesalieged to be police officers employed by
the Alameda County Sheriff's DepartmeiiTAC 1 77, 78.) Movinglefendants Brashear,
Jewell, Kasiske, Roderick, Suezaki, Tucker an/illiams are alleged by plaintiffs to be police
officers employed by the Universitf California Police Departmentd; 1 63, 66, 67, 68, 69,

70, 71.) Defendants Odyniec, Tinn@and Wong are likewise alleg¢o be officers of UCPD.
(TAC 1111 73, 74, 75.) Plaintiffs filed this caseNnvember 2011, alleging various causes of acti(
against UCB administrators and police officeefendants Brashear, Jewell, Kasiske, Roderick
Suezaki, Tucker, J. Williams, Odyniec, TinnegdaNong were not named as defendants in the
original complaint.

Approximately six months later, after a rewi of documents produced by the University
of California in response to Public Recordd Aequests, plaintiffsiied their First Amended
Complaint (“FAC”) in May 2012. (Dkt. No. 11.Those ten UCPD officers were not named as
defendants in the FAC.S€eFAC 11 61, 63, 65, 69. In October 2012, in opposition to a motior

dismiss the FAC, plaintiffs stated:

With the benefit of the UC public rexds response, the plaintiffs can now
determine that the following UCE8fficers were also present and
participating in the use of excessive force on November 9: Sergeant
Williams (No. 14); Ofc. Miller (No. 32)Cpl. Brashear (No. 47); Ofc. B.
Tinney (No. 63); T. Zuniga (No. 73pfc. Odyniec (No. 79); Ofc. Wong
(No. 88). Additionally, through analigsof videos, plaintiffs have
identified Sergeant Jewell (No. 26) of the UCPD as one of the officers
who committed false arrest against plaintiff Julie Klinger.

(Plaintiffs’ Oppo., Dkt. No. 67, fild October 23, 2012, at 2 n.1.) &&ourt granted the motion to
dismiss in part with leave to amend or to skslve to amend on pari@ar claims. (Order
Entering Tentative Ruling on Defendants Motiom®ismiss As Order of Court, Dkt. No. 101,
filed February 25, 2013.)

Plaintiffs were granted leave to amend to add certain claimsBkt110), and filed their

Second Amended Complaint (“SAC”) on May 10, 2013. (Dkt. No. 111.) In the SAC, plaintiff$

did not assert claims against any of the officeey identified to the Court as being “present and
participating in the use of excessive force” or having “committed false arrest” against plaintiff

seek to substitute them for previously name@ Defendants. Around that same time, in a joint
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case management statement submitted by the pataegiffs expressly stated that they did not
intend to amend the pleadings to add any defendants. (May 29, 2013 Joint Case Manageme
Statement, Dkt. No. 122, at 3.)
MOTIONSTO DISMISS

l. APPLICABLE STANDARDS

A. SUPERVISOR LIABILITY UNDER SECTION 1983

In a section 1983 action like the one at beach Government official, his or her title
notwithstanding, is only liable fdis or her own misconduct.Igbal, supra 556 U.S. at 677.
“Supervisors may not be held liable under [s@4til983 for the unconstitutial actions of their
subordinates based solely on a theory of respondeat supdvioss v. U.S. Secret Servidd 1
F.3d 941, 967 (9th Cir. 20129Vv'd on other grounds sub nom. Wood v. M@84 S.Ct. 2056
(2014) (citingAshcroft v. Igbal556 U.S. 662, 677 (2009)). Since vicarious liability is
inapplicable to section 1983 syifdaintiffs must plead thateh defendant, through his or her
individual actions, has violated the Constituti@tarr v. Baca652 F.3d 1202, 1207 (9th Cir.
2011). The Ninth Circuit has held that supervisoey be held liable ia section 1983 action if
there was “a sufficient causal connection between the supervisor's wrongful conduct and the
constitutional violation.”Hansen v. Blackg85 F.2d 642, 646 (9th Cir. 198%pecifically, the

Ninth Circuit has held thatupervisors may be liable:

(1) for setting in motion a series a€ts by others, or knowingly refusing
to terminate a series of acts byerts, which they knew or reasonably
should have known would cause othranflict constitutional injury; (2)
for culpable action or inaction tnaining, supervision, or control of
subordinates; (3) for acquiescence in the constitutional deprivation by
subordinates; or (4) for conducttishows a “reckless or callous
indifference to the rights of others.”

Moss,711 F.3d at 967 (internal citations omitted).

B. STATUTE OF LIMITATIONSAND RELATION BACK

Section 1983 claims do not have their ovatwte of limitations but instead borrow the
personal injury statute of limitations for the forstate, as well as the forum state’s law with
respect to tollingand relation backSee Butler v. Nat'l Cmty. Renaissance of Califqriigt F.3d

1191, 1198 (9th Cir. 2014) (citing, among oth€&ranatella v. Van De Kamg86 F.3d 1128,
4
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1132 (9th Cir.2007) and/ilson v. Garcia4d71 U.S. 261, 279-80 (1985). I@arnia’s statute of
limitations for personal injury actions isawears. Cal. Code Civ. Proc. § 335.1.

In determining whether a clainsserted after that two-year period relates back to the fili
of prior complaint, the Court must “considasth federal and stataw and employ whichever
affords the ‘more permissive’ relation back standatlitler, 766 F.3d at 1201. Rule 15 of the
Federal Rules of Civil Procedure governs amegmnof pleadings and requires that leave be
freely and liberally given whenever justice requires. Fed.R.Civ.mafgngo Band of Mission
Indians v. Rose893 F.2d 1074, 1079 (9th Cir. 1990). Under Rule 15, “[ajn amendment to a

pleading relates back to the dafehe original pleading when:

(A) the law that provides the apgdible statute of limitations allows
relation back;
(B) the amendment asserts a claim or defense that arose out of the
conduct, transaction, or occurrenceagt—or attempted to be set out—in
the original pleading; or
(C) the amendment changes the partthe naming of the party against
whom a claim is asserted, if Rule 18{9(B) is satisfied and if, within the
period provided by Rule 4(m) for sémg the summons and complaint, the
party to be brought in by amendment:

(i) received such nate of the action that it will not be prejudiced
in defending on the merits; and

(i) knew or should have knowndhthe action would have been
brought against it, but for a mistakencerning the proper gg’'s identity.

Fed.R.Civ.P. 15(c)(1). The regements in (C)(i) and (ii) mustave been fulfilled within 120
days after the original complaiistfiled, as prescribed by Federal Rule of Civil Procedure 4(m).
Butler, 766 F.3d at 1202 (citingogan v. Fischer738 F.3d 509, 517 (2d Cir. 2013) (indicating
that standard is met when “the second and ttiiitéria are fulfilled withn 120 days of the filing
of the original complaint,rad ... the original complaint [wagled within the limitations

period’)).

California Code of Civil Procedure s&m 473(a)(1), whiclyoverns amendment of
pleadings, does not expressly permit relation lmd@mendments. California courts have held
that section 473(a)(1) “does not authorize thditawh of a party for the first time whom the
plaintiff failed to name in the first instanceKerr—McGee Chem. Corp. v. Superior Q60

Cal.App.3d 594, 598 (1984). However, “wheresamendment does not add a ‘new’ defendant,
5
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but simply corrects a misnomer by which an *aldfendant was sued, case law recognizes an
exception to the general rudé no relation back."Hawkins v. Pac. Coast Bldg. Prods., Int24
Cal.App.4th 1497, 1503 (2004) (citikerr-McGeeand others). Thus, section 474 of the
California Code of Civil Proceduialows plaintiffs to substitute fictional “Doe” defendant in a
lawsuit with a named defendant, so long aslaetiff was unaware of the defendant’s true
identity at the time the prior complaint was dileA plaintiff who names Doe defendant in his
complaint and alleges that the true namenisnown has three years from the commencement o
the action within with to discover the identy the defendant and amend the complalimtdley
v. General Elec. Cp780 F.2d 797, 799 (9th Cir. 1986). Thtie key consideration for federal
Rule 15 is what thprospective defendakhew or should have known during the 120 day after
the complaint was filed and serveldrupski v. Costa Grociere S. p. A0 U.S. 538, 548 (2010).
The plaintiffs’ knowledge of the defendant’'®idity is “relevant only if it bears on the
defendant’s understanding of whet the plaintiff made a mistakegarding the proper party’s
identity.” 1d. By contrast, under the Gfarnia rule, it isplaintiff's lack of knowledge of the
identity of the defendarnhat is determinative.
1. ANALYSIS

A. MoOTION TO DIsMisSACSO CAPTAIN MADIGAN AND SERGEANT RODRIGUES

Plaintiffs allege that “Lieutenant Madigaamd defendant Sergeant Rodrigues ordered th
police to attack peaceful proteté (TAC 1 3.) They allege Madigan was the Alameda County
Sheriff's Office (ACSO) commander over all ACS@icers at UC Berkeley at the time of the
events alleged in the complaint. (TAC {77.) Theyher allege that Rodjues is a police officer
with the ACSO. (TAC 78.) The allegationsaagst Madigan and Rodyies largely consist of
descriptions of the conduct other officers, along with allegatiorthat those other officers were
acting under the command ob&igues and/or MadiganS€eTAC 11 19, 77, 103, 122, 140, 141
330, 359, 370, 424, 444, 447, 449, 452, 456, 458, 459, 463 [Madigan]; 11 120, 143, 195, 264
359, 370, 380, 424, 444, 445, 452, 458, 459 [Rodrigues].)

As the Court previously made clear in itsl@r concerning plaintiffallegations against

defendant Tejada, simply alleging that these A@H@ers were part ch chain of command is
6
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too conclusory and insufficient to state a clairBedDkt. No. 198 at 2-3.) While the Court found

that the allegations against Teégawent beyond mere conclusiong game cannot be said of the

allegations against Madigan in the TAC. Unlike the allegations against Tejada, the allegations dt

not put Madigan at the scene or “in the thick of¢hmvd,” plaintiffs’ statements to the contrary ir

their opposition brief notwithstanding. Thene no allegations that Madigan made any

announcements to the crowd, or that he wasadlgtaware of what was happening on the ground.

Instead, the allegations simply state that ottiecers at the scene adtéunder the command of,”
“under the field command of,” or “under ordersrfroMadigan. These allegations are insufficien
to allege Madigan set in motion, knowingly refusederminate, or acquiesced in any excessive
force or false arrest conduct committed by éhakeged to be under his command. The mere
addition of the single word “field” as the quadifiof the word “command” does not change the
analysis.

The majority of the allegations against defant Rodrigues are sitarly conclusory and
general. However, plaintiffs s allege that Rodrigues, alowgh defendant Miceli, “jabbed Mr.
Anderson forcefully and repeatediyth their batons at least\sen times.” (TAC 1206.) These
more specific facts are sufficient to allege a clomexcessive force against Rodrigues. They a
also sufficient to raise a plausible inference tietvas at the scenachaware of the conduct of
other officers over whom he exercised a supervisag, Plaintiffs concede they are not assertir
a false arrest claim against Rafres. (Oppo., Dkt. No. 299, at 5.)

Based on the foregoing, the motion to dismiSSR&NTED as to the excessive force and
false arrest claims against Madigan and the falsest claim against Rodrigues. However, the

motion iSDENIED as to the excessive force claim agalstirigues, which plaintiffs sufficiently

alleged. Because plaintiffs have been granted leave to amend on multiple prior occasions, no

leave to amend is given.

B. MoTION TO DiIsmiIss UCPD OFFICERS BRASHEAR, JEWELL, KASISKE, RODRICK,
SUEZAKI, TUCKER, AND WILLIAMS

Defendants Brashear, Jewell, Kasiske, Ro#eftiezaki, Tucker and J. Williams move to

dismiss, arguing that: (1) the claims against tlaeentime-barred and not saved by Doe defenda

7
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pleading or relation back; (2) plaintiffs have atleged facts to stata plausible claim for
excessive force, false arrestuiolation of First Amendmentghts; and (3) qualified immunity
bars the claims. Each of these defendantsnaaned for the first time in the Third Amended
Complaint, nearly three years after the incideat gave rise to the aiations, and filing of the
original complaint, in November 2011.
1. Roderick

Roderick is alleged to be liable for falsgest and excessive force based upon his positi
as a commanding officérHe is also alleged to be liable for a First Amendment violation for hi
role as a commanding officer. The TAC allegest Roderick, on the morning of November 9,
2011, “briefed defendant UCPD police officers’AT § 103), briefed UCPD and ACSO again at
about 3:10 pm (TAC 1 119), and then gave laeostrategic briefing around 8:30 pm. (TAC
141.) While there are numerous other allegataganst Roderick, they are all limited in their
substance to alleging that other officers angtbene were under his command. (TAC |1 3, 63,
120, 122, 140, 143, 163, 186, 195, 203, 206, 214, 215, 217, 219, 223, 224, 234, 243, 251, 2
264, 276, 281, 283, 288, 293, 307, 316, 324, 326, 330, 334, 348, 359, 370, 374, 380, 381, 3
387, 398, 410, 424, 434, 442-449, 451-63, 470.) None dllggations indicates that Roderick
was actually at the scefe.

The Court finds that the allegations are ingigint to state a claim against Roderick. A

generalized allegation that Rods#ihad a “field command” rolend “ordered” officers to disperse

! The claims asserted in the TAC against Riclieare for excessive foe, false arrest, and
First Amendment violation. The claims in tRAC against Suezaki are for excessive force and
false arrest only.

2 The nearest the TAC comes to even raisinmfamence that Roderick was at the scene
in paragraph 470, which alleges:

During a second police raid in theegwng, defendant Lieutenant Eric

Tejada admonished the crowd for “gaimy” through a small bullhorn that

was barely audible to the policachthe crowd. He gave no ten-minute

warning. Defendants Chief Celayaaptain RoderickLieutenant

Madigan, Lieutenant Tejadand Lieutenant DeCoulodken ordered

police to disperse and arrest members of the crowd.
(TAC 1 470, emphasis supplied.)

UJ
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and arrest members of the crowd is not sufficierstate a claim that he was on the scene,
participating, or observing the other officers whoalleged to have hit, beaten, or arrested any
the plaintiffs. Unlike the allegations against tHC Administrators, platiffs here have not
alleged facts sufficient to infer that Roderick waseof any injuries to ptestors, or to the use
of batons causing such injuries, before hefedany officers about how to conduct themselves i
the evening. ¢f. Order Denying In Part and GrantingPart Motion to Dismiss Claims Against
UC Administrators, Dkt. No. 1974t 8:11-10:4, citing portions of SA) Certainly, it is alleged
that Roderick briefed the police officers in howéspond to the protest the afternoon, and then
again later in the evening. However, there arallegations that he did so with awareness of an
officers’ use of batons earlier of any injuries to protestors.

The Court cannot simply assume facts notgaite nor fill in the blanks for plaintiffs,
particularly given that this is their fourth attenp plead their claims. The motion to dismiss as
to Roderick is, therefor€&RANTED.

2. Suezaki

The only allegations against Suezaki are thag¢roodfficers who plaintis allege engaged in
the use of excessive force mecting under Sueziak“field command.” (TAC 11 3, 67, 120,
122, 324, 326.) As with Roderick, the allegatiof$iolding a “field command” position are
insufficient to state a claim against Suezdhkideed, the allegatioragainst Suezaki are, if
anything, more conclusory as to his role andigi@ation than those against Roderick. The
motion to dismiss as to Suezaki is, therefGRANTED.

3. Brashear, Williams, and Jewell
Defendants Brashear, Williams, and Jewell are alleged to have violated certain plainti

rights by actions constituting excessive force §Bear and Williams) and false arrest (Jewell).

? Plaintiffs allege that Brashear: beat ptfrdoshua Anderson with his baton repeatedly,
continuing to hit him after he had falling to theund; jabbed plaintiff Tobyolesi in the ribs and
chest, even after Tombolesi had fallen to the groand;jabbed plaintiff Ube with the tip of his
baton repeatedly. (TAC 11 70, 217, 373, 374, 381, 445, 459, 460.)

(cont'd...)
9
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Defendants argue that the claims are time-bagirezk these defendants were not named as unti
the filing of the Third Amended Complaioh July 11, 2014, long past the running of the
applicable two-year atute of limitations.

In opposition, Plaintiffs contend that Bheear, Williams, and Jewell had constructive
notice of the claims against them, and the keysfemtealing their identiteewere not available to
plaintiffs until recently. Plaintiff@argue that their prior complaints included specific allegations
which provided constructive notice to defendantssBear, Williams, and Jewell, such that they
knew or should have known that they could baulght into this lawsuit on claims of excessive
force and/or false arrestS€eFAC, Dkt. No. 11; SAC, Dkt. No. 111). The FAC (and SAC)
included allegations that certain unidentif@alice officers engaged specific conductd.g.,
jabbing plaintiff Joshua Anderson with batons, hdtplaintiff Tombolesi irthe ribcage and chest;
jabbing plaintiff Uribe in the legs, stomach, asfest; throwing plaintiff Klinger to the ground,
dragging her, and putting her handgplastic zip-ties). And, Rintiffs contend, the other UCPD
defendants who were named in the FAC wepeagented at the time by the same counsel who
now represents Williams, Brashear, and JewElle prior complaints also named “Doe”
defendants, identified as police officers of thauwdrsity of California, Berkeley, Alameda County
Sheriff's Department, and/@akland Police Department wianere involved in the actions
causing injury to plaintiffs. (SAJ 69, FAC 1 69.) The FAC allegj¢hat “[a]s spefied in detall
above, the named defendant police officers andéfendants Does 1-100 used excessive force

carrying out the orders to clete tents.” (FAC 1 484.)

(...cont'd)

Plaintiffs allege that Williams: jabbed pldiifi Felarca with his baton in the stomach;
jabbed plaintiff Anderson in the genitals, and keal jabbed him at length as he lay prone in
some bushes; he hit plaintiff Lynch with a fondedverhead strike; rammaedaintiff Mulholland’s
abdomen with his baton, knockihgr to her to the ground; repedly hit plaintiff Tombolesi
even though Tombolesi had fallemthe ground; and reptedly jabbed plaintiff Uribe with his
baton, including hitting Uribe’s hand with histba when Uribe reached out to block the blows
being inflicted on another protestor near him. (TAC 1Y 163, 164, 215, 217, 374, 381, 382.)

Plaintiffs allege that Jewell tbw plaintiff Klinger to the gsund and dragged her, then put
her hands in plastic zip tieacled her to the basement ofr@gl Hall with other arrestees,
thereby falsely arresting and imprisogiplaintiff Klinger. (TAC 1 306, 471.)

10
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For purposes of the California rule, plaintitfannot show that they were unaware of the
true identities of Brashear, Williams, and Jewéh.papers they filed ith the Court nearly two
years ago, Plaintiffs specifically identified Brasin, Williams, and Jewell ioonnection with their
opposition to a prior motion to dismiss by other defendants. (Plaintiffs’ Oppo., filed October ]
2012, Dkt. No. 67, at 2 n.1.) Yet plaintiffs chose twoassert any claims against them in the
Second Amended Complaint. Indeed, Plaintiffsrlatlvised the Court th#ftey had no “plans to
amend the pleadings” to addy additional defendants. (Joint $&aManagement Statement, filed
May 29, 2013, Dkt. No. 122, at 3.) It was not untliydLd, 2014, that plaintiffs finally decided to
name these defendants. Thus, Doe defendaatislg under section 474 thie California Code of
Civil Procedure would not apply here.

For purposes of the federal rule, plaintifsguments address ortlye notice aspect of
Rule 15(c)(21)(C)(i), not the reqaement in Rule 15(c)(1)(C)(itp show that the newly named
defendant “knew or should have known that,foua mistake concerning the identity of the
proper party, the action wouldvebeen brought against” iG.F. Co. v. Pan Ocean Shipping
Co, 23 F.3d 1498, 1502 (9th Cir. 1994) (quoting Rule 48§ also Brooks v. Cmty. Lending, Jnc
No. 07-4501, 2009 WL 8691109, at *5 (N.D. Cal. S&% 2009) (even if plaintiff could show
notice, she “still would have to satisfy subsett{n), which requires tht the unnamed defendant
or defendants ‘knew or shouldusgknown that the action wouldave been brought againsthatjt
for a mistake concerning the proper party’s identijy Even assuming that the defendants here
had sufficient notice of the potealiclaims against them, plaintiffs offer no evidence that these
defendants knew or should have known thaaction would have been brought against them but
for a mistake in their identityFed.R.Civ.P. 15(c)(1)(C)(iif. Butler, 766 F.3d at 1203 (no
relation back where plaintiff “did not establish that any of the appellees knew or should have
known that her lawsuit would haween brought against them lbot her mistake”). To the
contrary, plaintiffs here have o®nstrated that they knew defenti identities but chose not to
name them in the SAC. Thus, these defendaatsdd have been on notice that their identities
were known but plaintiffs chose nitat name them, presumably for some strategic reason rathe

than a lack of knowledge.
11
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Based on plaintiffs’ failure to establish a lsafir relation back under either the Californial
or federal rules, the motion to dismiss the Hodtmendment claims as to Defendants Brashear,
Williams, and Jewell iISSRANTED on the grounds that the claims against them are barred by th
statute of limitations.

4. Tucker

Plaintiffs’ allegations against Tucker are thatforcefully pushed plaintiff Anderson and
other protestors, and that he jabbed and hibitaUribe with overhand strikes. (TAC |1 219,
383, 460.) Plaintiffs contend thaethdid not discover Tucker’s robes an individual who struck
certain plaintiffs until they conducted a video as& in April 2014. They further contend that
they did not ascertain his supervisor rolerabe officers who used excessive force against
several plaintiffs until they coupled the April 2D%¥ideo analysis with documents disclosed July
8, 2014, and August 7, 2014. Plaintiffs allege inTA€ that Tucker is lible as an individual
and as a supervisor for excessive force in violation of the Fourth Amentiment.

In opposition to the motion to dismiss on gtatof limitations grounds, plaintiffs argue
their claims against Tucker are 8y under either state or federalation back rules. The Court
finds that the California relation-bla standard permits plaintiffs ttame Tucker since they claim
he was previously identified as2oe” and they were not aware bis true identity sooner. The

FAC alleged that “Does 1 throudi®0...were directly involved in thactions causing injury to

* Defendants also move to dismiss thesFAmendment claim against defendant J.
Williams on these same timeliness grounds, asagetithers. Defendants note with respect to
Suezaki, Tucker, and J. Williams that it is uaclerhether the TAC intended to name them as
defendants to the First Amendment claim. (See TAC 11 3, 434.)

The Court’s reading of the TAC is that thest Amendment Claim is not alleged against
defendant J. Williams, but only against UC Adistrator defendant, Associate Chancellor Linda
Williams, nor is that claim alleged against Suezaki and Tucker. (TAC 1 429-437.)

® As stated above, the Coddes not read the TAC as agjieg a First Amendment claim
against Tucker. However, the Court notes thaptiw iterations of theomplaint did not allege
liability of Doe defendants for a First Amendnt violation. Thus, a First Amendment claim
against Tucker or others would not relate bauotten the California rules. Further, the federal
relation back rules would not save a First Ameadtrtlaim against Tucker, since plaintiffs offer
no showing that Tucker had notice of the acpoeviously and that he knew or should have
known that plaintiffs were mistaken abdtdather than ignorardf) his identity.
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plaintiffs” and “used excessive force in carrymgt the orders to clear the tents.” (FAC Y 69,
484.) Thus, under the California rule, the amendrteeatld Tucker relates back with respect to
the excessive force claim.

Turning to the substance of plaintiffs’ excessforce allegations ainst Tucker, the TAC
states a plausible claim for his liability both fodividual participation irthe alleged injuries to
plaintiffs and as a supervisor who knowingly &d to terminate and/or acquiesced in the allegs
unconstitutional actions otibordinates at the scen8ee Moss/11 F.3d at 96 #lansen 885
F.2d at 646. Moreover, the allegations agalngtker are not subject to dismissal based on
gualified immunity on the face oféhcomplaint. The allegations are sufficient to infer that a
reasonable individual, and a reasonable supervisor, in Tuckeit®pdsiew or reasonably
should have known, based on the facts allegedhthand his subordinates were engaged in
excessive force in violation of the ConstitutiocBee Chavez v. United State83 F.3d 1102, 1110
(9th Cir. 2012)Moss,711 F.3d at 966Starr, 652 F.3d at 1207.

Based on the foregoing, the motion to disntiesFourth Amendment claim for excessive
force against Tucker IDENIED.

5. Kasiske

There are no allegations against Kasiskeratien simply naming him as a defendant.
(TAC 1 71.) He is not identified as a defend@anény cause of action. Plaintiffs do not oppose
his dismissal. $eeOppo, Dkt. No. 297, at 19.) The motion to diSmiSSRANTED as to
defendant Kasiske.

D. MoTIoN To Dismiss OF UCPD OFFICERS ODYNIEC, TINNEY, AND WONG

University of California Police Departmeatficers Odyniec, Tinney, and Wong move for
dismissal on the grounds that ttlaims alleged against them five first time in the TAC were
filed outside the two-year statute of limitatioriske defendants Brashear, Williams, and Jewell,
discussed above, Plaintiffsespfically identified defendastOdyniec, Tinney, and Wong as
potential defendants in their October 23, 2012 opmwstt a prior motion to dismiss. (Dkt. No.
67) at p. 2 n.l). Plaintiffs expssly identified all three by namadibadge number as “present” at

the scene, who allegedly “participat[ed] in tiee of excessive force.” However, plaintiffs
13
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thereafter failed to allege any claims againstrihin their subsequeatmended complaint.

Because plaintiffs were aware of the itiees of these three defendants within the
limitations period, but elected not b@ame them in the complaimtgither the federal rule nor the
California rule will permit these new allegations'telate back” to the filing of a complaint within
the limitations period. Consequently, the motiomismiss as to defendants Odyniec, Tinney, a
Wong iIsGRANTED. As leave to amend would be futile, no leave is granted.

MOTION FOR LEAVE TO AMEND

Plaintiffs seek leave to aand the Third Amended Complaint. Because the procedural
background in connection with thisotion bears significantly on the @a's view of its propriety,
the Court sets forth that background in some detail.

The original complaint in this action watetl November 29, 2011. (Dkt. No. 1.) After
six months in which plaintiffs reviewed docunteiproduced in response to Public Records Act
requests, plaintiffs filed a &t Amended Complaint in May @012. After motions to dismiss
and a motion for leave to amend were granteanpifs filed a Second Amended Complaint in
May of 2013. Several motions to dismiss weledfas to the Second Amended Complaint, and
the Court issued orders granting in part analydey in part those motions. (Dkt. Nos. 179, 180,
181, 197, 198.) At that same time, plaintiffs reqeestnd were granted limited leave to file an
amendment to add paragraphs numbered 4424 4ra to their Second Amended Complaint.
(See order dated January 17, 2014, Dkt. No. 197, atN& 9ther leave to amend was granted in
connection with any of the rulings on the motions to dismiss.

On March 6, 2014, the Court issued a schaduwrder setting May 16, 2014, as the last
day to join parties or amend pleagls. (Dkt. No. 205.) This dekde was later extended to June
26, 2014. (Dkt. No. 211.) In Ju2€14, after all parties had givencareceived extensions from
other parties to respond to discovehe parties stipulated to furthextend the deadline to join
parties or amend the pleadings to JulyZ@,4, which the Court gréed. (Dkt. No. 214.)

On July 11, 2014, one day after the twice-exéehdeadline, Plaintiffs filed their Third
Amended Complaint, without firsteeking or being granted leavefite an amended complaint.

The TAC deleted seven plaintiféd four defendants, addedl@een new defendants, and addeq
14
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new claims against defendants previously named. (Dkt. No. 217.)
Over a month later, on August 26, 2014, Plaintiffs filed a motion for leave to amend the

TAC to add yet more new claims against threfegants (two of whom were newly-named in th

112

TAC) and five more new defendants. (Dkt. No. 232.)

By order entered September 18, 2014, the Gismissed and struck the false arrest
claims in the TAC against DeCoulode, Garciaj @bichere, as well as a First Amendment claim
against DeCoulode, on the grounds that those chaiens previously dismissed without leave to
amend, and plaintiffs had offered no justificatfonadding them back into the TAC. (Dkt. No.
260.) The Court further denied pisifs leave to filea fourth amended complaint at that juncture
without prejudice to a motion establishing a mopasis for any new amendments. In that
September 18, 2014 Order, the Court instructeahtiffs that, to the extent they sought any
additional leave to amend the TAC, they weiguieed to set forth specifically: “(1) the new
allegations; (2) the reasons those allegatiaiusess the defects idemgidl in any prior order
related to claims against themed defendants; (3) the reasonsRtaintiffs’ delay in making the
allegations; and (4) facts demonstrating thate is good cause for permitting such amendment
after the Court’s established déad for amending the complaintd.

On September 23, 2014, Plaintiffs filed the amétMotion for Leave to File the Fourth
Amended Complaint. (Dkt. No. 287.) Plaintiffaotion identifies the following changes they
seek to make:

(1) add facts supporting claims of First Andement violations for formulating and/or
carrying out a discriminatory policy against fhlaintiffs’ speech against defendants Roderick,
DeCoulode, and Madigan;

(2) add facts supporting claims of First Andement violations for discriminatory law
enforcement actions under the pretext of preventing “camping” against defendants Roderick
DeCoulode, Suezaki, Tucker, J. Williams, Madigan, and Rodrigues;

(3) add claims of false arrest against defnts Roderick, DeCoulodand Madigan; and

15
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(4) add a claim of false arresjainst defendant ObichéYe.

Plaintiffs contend that their iy in seeking to make these amdments was due to defendants’
failure to provide certain discomeuntil July 8, 2014, at which time they discovered the reports
UCPD and ACSO did not includeformation identifying the officex who arrested five of the
plaintiffs, as they believed it would. Accongj to plaintiffs’ motion, “b]pon discovering that the
defendants’ production did notdlude the anticipatethformation July 8, 2014, the plaintiffs
conducted a hasty investigation of these and atbenments, to ascertain any individual officers
who arrested the plaintiffs.” (Mtn. to Amend, DKo. 287, at 4:8-11.) In addition, with respect
to the proposed amendments of the First Amendment claims, plaintiffs contend that facts
supporting this claim “only recently came to ligist a result of disclosures by defendants on Jul
8 and August 7, 2014.” More specifically, plaifgiassert that the disclosure of the ACSO
Incident Report on July 8, 2014, and the UCPpé@tional Plan” and “Staffing Plan” on August
7, 2014, allowed them to identify the indivela who were the commanding officers over the
individual defendants who harmed plaintiffs.

The Court finds that plaintiffs have negt forth good cause for allowing a late
amendment, as required under Rule 16(b)8BefFed. R. Civ. P. 16(b)(4oleman v. Quaker
Oats Co, 232 F.3d 1271, 1294 (9th Cir. 2000) (Rule 16 governs any request to amend made
the deadline in the court’s pretrial schedulindasy. Plaintiffs do not establish diligence in
seeking to amend. For instanaéthough plaintiffs contend thdefendants’ late disclosures
caused their delay, the proposed new allegationserning the First Amendment claim are not
tied to any matter discovered in these altelgd¢e-produced documents. Leaving aside the
guestionable sufficiency of thdlegations, plaintiffoffer no plausible reas why they could not

have made the allegations sooner. Mucthefsupposed new information from defendants

® Plaintiffs also sought tamend the complaint to refit that Hayden Harrison is no
longer a plaintiff to the action, and that theyrevgoluntarily dismissing dendant Officer Zuniga,
who they understand died in Spring 2012. The CBe#NTS the requests to dismiss Harrison
and Zuniga, and deems the TAC amended toftectewithout need for filing of a new iteration
of the pleading.
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appears to have been known or available to fisiefore the amendment deadline. Indeed, the

Operational Plan, which plaiffs claim was not available tihAugust 7, 2014, was specifically
referenced in the operative TAC, filed duly 11, 2014. (TAC 11 8, 99, 102.) Information
regarding the chain of command, and a lisbhgll UCPD officers on duty on November 9, 2011
was produced to Plaintiffss early as March 2012SéeDeclaration of LeVale Simpson, Dkt. No.
301, 11 5-6see alsdPlaintiffs’ Oppo., filed October 13, 2012, Dkt. No. 67 at 2 n.1.) And, most
significantly, plaintiffs’ motion itself demonstrates that plaintiffs did not act with diligence in
identifying arresting officers, sie they waited to conduct an invgstion of evidence already in
their possession until they learned, days before the deadline to amend, that defendants’ prog
did not include such information. (Motion to Amend, Dkt. No. 287, at 4.)

Even if plaintiffs had demonstrated good cafmsdheir delay in seeking to make these
amendments, the proposed amendments appear to be futile. The new allegations plaintiffs 3
add suffer from the same untimeliness issuedlamdame lack of suffient allegations of

supervisor liability as set fth above, in connection witheélCourt’s rulings on the pending

motions to dismiss. It is well-established tlegtve to amend may be denied if amendment of the

complaint would be futileGordon v. City of Oakland27 F.3d 1092, 1094 (9th Cir. 2010). So,
for instance, even if plaintiffs’ contention thtaey did not have sufficient information about the
chain of command until recently was true, their ¢asary allegations that defendants DeCoulod
Roderick, Madigan, and Rodriguesréin command” or supervissrare not sufficient to state a
claim.
MOTION TO SEAL

Defendants DeCoulode, Roderick, Suezaki, Buc&nd J. Williams have a filed a motion
to seal Exhibit C to the Deckion of Janine L. Scancarahi Support of Defendants’ Opposition
to Plaintiffs’ Motion for Leave to Amend thEhird Amended Complatnconsisting of an
Operational Plan, including aafting plan, for November 2011, bates numbered UCPD001149
to 1160 and produced as “CONFIDENTIAL” in thastion pursuant tthe Protective Order
entered on June 27, 2014. (Dkt. No. 302.) Becthesdocument is offered in connection with a

non-dispositive motion and defendants havebdistzed good cause for sealing, the motion is
17
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GRANTED.

The documents al@RDERED SEALED for purposes of consideration of the motions in
connection with which they were submittenly. Should any party wish to seal portions of the
documents in connection with any later motionrial, they will need to make a sufficient
showing at that time.

CONCLUSION

Accordingly, the Court rules as follows:

(1) the excessive force and false arrest claims against MadigBnsameseD;

(2) the false arrest claim against RodrigueBi®viSSED, but the motion to dismiss the
excessive force claim against RodrigueB&s!I ED;

(3) the excessive force and false arrest claim®ese|IsseD as to defendants Brashear,
Jewell, Kasiske, Rodrick, Suezaki, and J. Williams, but the motion to dismiss the excessive f
claim against Tucker IBENIED.

(4) the excessive force claims &esMISSED as to defendants Odyniec, Tinney, and
Wong;

(5) the claims against defendant Mogulof Bremisseb;

(6) Plaintiffs’ Motion for Leave to File Amended ComplainOENIED.

(7) Defendants’ Motion to Seal Exhibit C teetBeclaration of Janine. Scancarelli, filed
October 10, 2014, ISRANTED.

(8) Plaintiff Harrison and defelant Zuniga are voluntaripismMISSED by plaintiffs.

This terminates Docket Nos. 264, 282, 283, 285, 287, and 302.

Wﬁ‘fﬂﬂ“sf—

Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT

T 1SS0 ORDERED.

Dated: December 12, 2014
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