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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

YVETTE FELARCA, ET AL .,
Case No. 11-cv-05719-YGR

Plaintiffs,
ORDER GRANTING IN PART AND DENYING
V. IN PART MOTIONS FOR SUMMARY
JUDGMENT

ROBERT J. BIRGENEAU, ET AL, Dkt. Nos. 387, 391, 432, 434, 435

Defendants.

Plaintiffs Yvette Felarcaet al, bring this action under 42 U.S.C. § 1983, alleging claims
for First Amendment and Fourth Amendment vimias. Presently pending before the Court are
the following motions:

1. the Motion of Defendants Birgeneau, Breslauer, Le Grande, Williams, Holmes, anc
Celaya (“UC Administrators”) for Summary Judgnt on Claims of First Amendment Violations
and Use of Excessive Force (Dkt. No. 387);

2. the Motion of Plaintiffs Francisco ydrado-Rosas, Christopher Anderson, Joshua
Anderson, Honest Chung, Morgan Crawford, Yaniedbar, Yvette Felarca, Joseph Finton, Loui
Helm, Jacquelyn Kingkade, Julie Klinger,ig&min Lynch, Maximilian McDonald, Anthony
Morreale, Liana Mulholland, Colleen Mica Stumgdfistin Tombolesi, Erick Uribe, Sachinthya
Wagaarachchi, Taro Yamaguchi-Phillips, &alleen Young (“Plaintiffs”) for Summary
Judgment Against Defendants for Excessivece and False Arsé (Dkt. No. 391);

3. the Cross-Motion of: (a) Defendantsdgdneau, Breslauer, Le Grande, Williams,

Holmes, Celaya, Tejada, DeCoulode and Tucker for Summary Judgment on the claims for fa
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arrest in violation of the Fourth AmendmentPigintiffs Alvarado-Ross, Klinger, Morreale,

Wagaarachchi, and Yamaguchi-Phillips; (b)Y&wants DeCoulode and Tucker on the direct

excessive force claims against them by PlainWfesnaguchi-Philips, Uribe, and J. Anderson (Dkf.

No. 432); and (c) Defendants Tejada, DeCoulodd,Taucker on the supervisory excessive force
claims against them by Felarca, Alvarados&s Chung, Escobar, Helm, Kingkade, Klinger,
Lynch, McDonald, Mulholland, Stumpf, Tdiolesi and Wagaarachchi (Dkt. No. 432);

4. the Cross-Motion of Alameda County Sffex Office Defendans Armijo, Buckhout,
Buschhueter, Garcia, Obichere, and Rodrigaed, Wilson (“ACSO Defendants”) for Summary
Judgment on the Fourth Amendment excessivaefolaims against them brought by Plaintiffs C.
Anderson, J. Anderson, Uribe, Crawford, Muiald, Morreale, Finton, and Young (Dkt. No.
434); and

5. the Cross-Motion of Defendant Samantlaghler for Summary Judgment on the Claim

of Plaintiffs C. Anderson and Crawford for Excesskorce in violation of the Fourth Amendmen{

(Dkt. No. 435).

The Court having carefully considered fhagers, pleadings, admissible evidence, and
arguments of the parti€3RDERS as follows:

1. The motion for summary judgment of tH€ Administrator Defendants and Defendar
Tejada iISGRANTED on the First Amendment claims. Deflants are entitled to qualified
immunity on the First Amendment claims becausedbnstitutional right assue was not clearly
established. The defendants were not objegtiveieasonable in believing they could prohibit
erection of tents on Sproul Plaza and could meftheir policies and procedures to prevent
protestors from taking steps toward setting up an encampment.

The motion for summary judgment of the Wdministrator Defendants on supervisory
liability for excessive force IBENIED. Triable issues of faexist as to whether the UC
Administrator Defendants’ actiong@failure to act set in motionsaries of acts by the officers
which they knew or reasonably should have known would result in a constitutional injury to
Plaintiffs, or whether their conduct sheava reckless or callous indifferertoethe rights of

others. Starr v. Baca652 F.3d 1202, 1208 (9th Cir. 2011) (supervisors may be liable for their
2
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own culpable action or inaction in the traigj supervision, or cortdl of subordinates,
acquiescence, recklessness or callnddgference to the rights of oth&e and may be also be liable
if there is a sufficient causal connection betwteir conduct and the constitutional violation,

such as by setting in motion a series of agtsthers, by knowingly refusing to terminate those

acts when the supervisor knew or reasonably shoane known that the acts would cause others

to inflict a constitutional injury.)

The UC Administrator Defendasaire not entitled to quakdtl immunity on the Fourth
Amendment excessive force supervisory claims bedaiadde issues of fact exist as to whether
they had fair notice that use oftbas on protestors in the absencaative resistance or threat to
the officers would be unlawful, and that their faluo take any action tealt such use of force
would create an unreasonable riskt police officers would violate the Fourth Amendment right
of the protestors, inading Plaintiffs.

2. Plaintiffs’ motion for summary judgment dmeir claims for excessive force and false
arrest (Dkt. No. 391) iBENIED as Withdrawn. $eePlaintiffs’ Opposition to Defendants’ Cross-
Motions for Summary Judgmeridkt. No. 458 at 30:16-20.)

3. As to the UC Administrators’ cross-tran for summary judgment, the motion is:

(a) GRANTED as unopposed with respectie false arrest claims;

(b)(i) GRANTED as unopposed on direct liahjlagainst Decoulode and)(DENIED as to
direct liability against Tucker becausiable issues dact exist; and

(c)(i)) GRANTED with respect to supervisory liabiligf Defendant Tejada since the only
evidence offered by Plaintiffs is that heade an announcement to disperse ah@€NIED with
respect to supervisory liability of Defendantsdaelode and Tucker because triable issues of
material fact exist as to their participation aebction of the alleged acts of excessive force by
the officers under their direct command, whideWise preclude a determination of qualified
immunity.

4. On the ACSO Defendants’ motion for summary judgment, the moteRASITED IN

PART AND DENIED IN PART as follows:

[
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(a) GRANTED as to direct excessive force da against Buschhueter and Rodrigues
because C. Anderson did not identifyem in his discovery responses;

(b) GRANTED as unopposed on direct excessive force claim against Wilson;

(c) DENIED as to direct excessive force claiaggainst Obichere by C. Anderson, J.
Anderson, Crawford, and Morreale; direct excesfivee claim against Armijo by Crawford and
Morreale; and direct excessif@ce claims against Garcia by Finton and Young;

(d) DENIED as to supervisory claims against Rgdas, since the motion itself did not give
proper notice that Defendants were moving @dipervisory claim against Rodrigues; and

(e) DENIED as Moot as to claims that were pi¢aded in the Third Amended Complaint
(“TAC”) or pleaded against deferwiz that have been dismisseeé ( direct claim by McDonald
against Armijo; direct claim by Uribe agai&tischheuter and Obichere; direct claim by J.
Anderson against Buschheuter and Chavez);

5. On Defendant Lachler’'s motion for summary judgment, the motiDENSED because

triable issues of fact exist astheasonableness of the use of force she used against Plaintiffs C

Anderson and M. Crawford, and whether a reasonable officer would have understood the nature

the force used in such circumstances was a violation of the Fourth Amendment.
. EVIDENTIARY | SSUES

Defendants filed a set of joint proceduaald evidentiary objections to Plaintiffs’
opposition to their cross-motions for summargigment. (Dkt. No. 499.) The procedural
objections regarding the submmsiof an overlength brief witholgave have been addressed
separately. §eeDkt. No. 496.) The Court denies Defendamequest to declanconsideration of
the opposition or to strike pages from it. Theu@ likewise denies Defelants’ request that the
Court decline to consider eddce submitted with Plaintiffs’ @position on the grounds that all
Plaintiffs’ evidence was required to be subndittgth their affirmative motion for summary

judgment, which would be contrary to F.R.C.P. 56.

! Plaintiffs’ briefing and evidence suggest ttiaty are seeking to take claims not pleadeq
in the operative complaint to trial. Howeveraliffs are limited to the claims pleaded in the
TAC that have not otherwise been dissed by this Court’s prior orders.
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Defendants object to the declaoatof Neal Lyons, whose tisiony is offered as “a video
analyst with [Plaintiffs’ legal counsel] Wted for Equality and Affirmative Legak|c] Defense
Fund.” (Lyons Decl. Dkt. No. 452-27.) Lyons deelathat he organized and analyzed the videg
evidence in the case “for the pose of investigating superviscommands in determining the
course of events during the two major encetsbetween protestesad police at the UC-
Berkeley campus on November 9, 2011d. @t § 2.) He reviewed pictures and videos providec
to him by Plaintiffs’ counsel, Ronald Cruz, apetpared a report andsual exhibits entitled
“Overview of the Coordinated Tactical Acitiy by the Police: A Reconstruction Based on the
Video Evidence from Neember 9, 2011.” I¢. at J 5 and Exh. C.) He also declares that he
prepared the DVDs and accompanying indices, wpiarport to provide an overview of police
tactics, as well as specific evidence for indiwal defendant officers, and specific evidence for
each Plaintiff. He further declares thatitientified various police officers based upon a
combination of UCPD helmet numbers providsdCruz and reading officers’ names on their
uniforms in the videos.Id. at  7.) Defendant&bjections to the Lyons declaration, as well as
his exhibits, overview, and indicemd any associated opinionscenclusions therein, are well
taken. Lyons does not establish quedifions as an expert, nor wae disclosed as one. He does
not provide a proper foundation for the evideimmuded in the exlbits. His Exhibit C
“Overview” of the videos is argumentative. T@eurt therefore finds thahe Lyons Declaration
and Exhibits are excluded to the extent theyude opinion, conckion, or argument.

Defendants also object to tleuz Declaration, which purpis to authenticate numerous
videos as “personally gathered” by Cruz from wasi internet locations, or as obtained from othe
individuals who took the video®Defendants object that Cruzdhaot established a foundation of
personal knowledge as to any of the videosaarhot authenticate thenthose objections are all
sustained.

Defendants also put forward objections to thelatations of individal Plaintiffs offered
in opposition. Defendants’ objectioage largely made on grounds thia testimony is irrelevant,
conclusory, or makes accusations about defesdagdinst whom certain plaintiffs have no

existing claim in the operative complaint. The Qdunds that these objectns are without merit.
5
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The only objection to the individudeclarations that the Courtstains is an objection that the
declaration of Julie Klinger vganot signed under penalty of pesj. For this reason, the Court
does not consider it.

Defendants’ also filed a set objections to Plaintiffs’ affirmative motion for summary
judgment and the evidence submitted in connection therewith. Defendants’ objections are
sustained as to:

1. The declaration of Peter Reagan and/itieos he purports to authenticate, since
Plaintiffs represented that they would not retyReagan and Defendants were not given an
opportunity to depose him in rahce on that representation.

2. Exhibits to the Declaration of RddaCruz (Dkt. No. 391), Nos. 3, 12, 14, 15, 16,
18, 20, 23, 25, 26, 27, 29, 31, 32, 33, 34, 35, 36, 38, 39, 40, 43, 44, 45, 46, 47, 48, 50, 53, 54
57, 58, 59, 64, 65, 66, 67, 68, 69, 70, 72, 81, on groundslobf foundation and authentication.
. BACKGROUND

This section 1983 lawsuit arises from ingitethat took place on November 9, 2011, neg
Sproul Hall on the campus of the UniversityGdlifornia at Berkedy (“UCB” or “the
University”). On that day, a planned demiwason occurred on the UCB campus, described by
organizers as an “Occupy” event in solidarityhithe Occupy Wall Street movement and similar
actions in Oakland and elsewhere across the country.

A. CMET and Operational Plan

UCB administrators, including Chancellor Bargeau, learned of the planned event weeks$

in advance and assembled a Crisis Manageestutive Team (“CMET”), which developed a
plan for how to deal with the event. (Pl#iis’ Exh. B., Dkt. No. 390-3, Operational Plan.)
Birgeneau was emphatic that the Univigrsiould “[u]nder no conditions...allow an
encam]pment.” I¢.)

The Operational Plan includalirection to “immediateladdress any tents, tables,
structures, sleeping bags, [and] camping gead”iadicated that “[o]ffenders must remove items
from campus, or receive citans” indicating that studentgould receive student conduct

citations, and non-affiliates and employees woulditexl under section 148 of the Penal Code,
6
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obstructing police officers in thdischarge of their duties, and the Campus Code of Regulation$

(CCRs). (Operational Plan at 3.) The Operatld°lan also discusd&amping on UC Property,
stating that students were prohibited frormpang by the Student Code of Conduct, and non-
affiliates were prohibited from camping by the CCR®perational Plan at 4.) The Operational

Plan stated that:

Officers will strongly suggesiffiliates leave campus taking camping gear with
them...Officer[s] will not permit Non-Affiates to bring any type of camping
equipment, or items reasonably associat#d the setting up of a ‘household’ or
campsite onto the campus...Non-Affiliates whtuse to comply or attempt to set
up camp after being given an opportunityeave, will be arrested, cited and
626d if appropriate.

(Id. at 4-5.) The Operational Plan did not speaifiy particular use dbrce that would be

permitted in enforcing the removal of tents thateverected, or even suggest that force should &

used to effectuate removal of tents. With respecise of force for crowd control, the Operational

Plan provided only that “OGspray should not be used indiscriaiely, or as [a] first effort to
disperse a crowd...and €6as should only be considered uneleireme situations and as a last

resort.” (d.at4.) Importantly, the Opational Plan did specify that:

field units will attempt to stabilize, se®iand de-escalate conflict at the scene by
establishing a reasonable perimeter...@pens supervisors and team leaders
will relay observations and information to the command post. Command staff
will consult with appropriate University adnistrators to develop an appropriate
and coordinated response plan....

Officers may take independent police actiomlefend themselves or others from
an imminent threat of serious injury death. Otherwise, officers assigned to
skirmish lines or other crowd control ceg are not authorized to take actions
independent from their teams or inconsist@ith the instructions provided by the
chain of command.

(Id. at 4.)

% The term “626d” apparently refers tolifarnia Penal Code section 626.2, which sets
forth criminal penalties for unauthorizedtgnupon a campus or university facility.

% Oleoresin Capsicum, commonly known as pepper sp@geQelaya Decl. Dkt. No.
387-14, Exh. A at9.)

4 “CS gas” refers to 2-chlorobenzalmalonaitéirmore commonly knowas tear gas.
7
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B. Events of the Afternoon of November 9
According to UCB Police Chief Celaya’s aumt of the day, early in the morning of

November 9, “teach-outs” began on Upper SpRiaka. (Plaintiffs’ Exh. I, Dkt. No. 390-11,

“Celaya Report.”) Around noon, a loud but peacédillly of approximately 3000 people occurred,

By 2:00 p.m., the group numbersdhdecreased and there was some discussion of setting up &
encampment.Id.) At 2:30, with a group of about 3GMO protestors present, smaller groups
began setting up tents on the grasgaarear the steps 8proul Hall. [d.) UCPD Captain
Roderick approached the individualstting up the tents and tolceth to take them down, but the
individuals refused. (Celaya RepdrThe crowd on the west sidé Sproul Hall was declared an
unlawful assembly by Captain Roderick, who dieel Defendant Officer Tejada to read a
dispersal order to the crowd. |gintiffs’ Exh. D, Dkt. No. 390-6Depo. of Tejada at 61-62.) The
basis for declaring the assembly unlawful, aceaydo Tejada, was that the crowd was violating
rules against camping on UC propeatyd that, even if they were nattually setting up tents, they
were “supporting that action liie actions and words.”Id| at 62.) Officers did not attempt to
identify who was putting up the tents or whether tiveye students or non-affiliates. (Plaintiffs’
Exh. J, Dkt. No. 390-12, Tejada Depo. at 57-58, 91.)

Roderick and other officers began removing tnts, surrounded by protestors. (Celaya
Report.) After those were removed, other protsgbegan setting up more tents in the same are
as other protestors attempted to block thecpatifficers and form a “human chain” to prevent
them from reaching the tents. (Celaya Reporhg officers used their batons and their hands tq
break through the protestors and remove additiemas that had been sgi. Six protestors were
arrested for interfering with and physicadlpstructing the officers(Celaya Report.)

During the afternoon of November 9, Birgenereslauer, Holmes, and Williams were in
contact by email regarding the afteon protest, the arrests, aheé “injury and hospitalization”
of one student. (Plaintiffs’ Exh. E, Dkt. No. 390-Byeslauer reported &h “300-400 people tried
to set up an encampment on the lawn...[a]fteeasing the situation, the police moved in to

remove the tents...[and p]rotestors locked arnméwent police from getting the tents. Police

=]

a,




United States District Court
Northern District of Califorra

© 00 N oo o b~ w N P

N N N N DN DN DN NN R R R R R R R R R
0o ~N o 00~ W N PP O © 00w ~N o o M W N B O

used batons to gain access to the ter(®laintiffs’ Exh. F., Dkt. No. 390-8.) Birgeneau

responded that:

[t]his is really unfortunate...Obviolysthis group want exactly such a
confrontation...It iscritical that we do not back down on our no encam]pment
policy. Otherwise, we will end up in Quan land.

(1d.y?

Around 4:00 p.m., members of the UCB EN, including Celaya, Williams, and
LeGrande, met with student leadership to atteimpegotiate regardintpe ongoing protest. UC
Administrators told the protestothat they would allow use &proul Plaza “24x7 for a week” but
they could not have tents, sleeping bags, andingakaterials, and they could not sleep there.
(Celaya Report.) According to Celaya, tbffer had been discussed with and approved by
Breslauer. 1fd.) Protestors rejected the offer, andaya began plans to remove additional tents
that had been set up on the grassy area betdérand 10:00 p.m. At the time, protestors
numbered around 150-200d.(

In the early evening, faculty member Peter 8fazontacted Breslauer by email, asking if
he would consider leaving the tents for thghtiand negotiating the next day because he was
“concerned about violenbafrontations tonight.”(Plaintiffs’ Exh. C, Dkt. No. 390-5.) Breslauer
responded that allowing tents to remain wast‘among our plans” and that tents had to be
removed immediately to avoid “empowering the insigents and leading &mn influx of outsiders
to defend the camp.”ld.) Celaya and Roderick determini@t people who interfered with
removal of the tents in the evening would bested, not just moved out of the way. (Exh. K,
Decoulode Depo. at 68.)

By 7:00 p.m. that evening, all of the &M members (LeGrande, Williams, and Holmes)
who had been on campus during the events of theodlaer than Police Chief Celaya, had left for

the day. (Williams Depo., p. 103-104:3; Holni&spo. at 182-85; Le Grande Depo. at 172.)

> Birgeneau’s “Quan land” waimg apparently referred tode Quan, Oakland Mayor at
the time of a prolonged Occupy encampment inrdown Oakland that lasted several weeks an
involved violent confrontationgetween police and protestors.
9
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Holmes, as she was driving away from the casnmessaged Chancellor Birgeneau, stating, in

part:

“One student was hurt and is in the hodpitehey are live streaming the situation
so it will all be on you tubesjc]. [{]] Our statement from Monday is widely
circulated and quoted. | d[on’]t se@eed for another message. | a[m] hoping
that this d[o]es not get worse tonight.”

(Plaintiffs’ Exh. E., email from Holmes to Birgeneau, Dkt. No. 390-7.)
C. Events of the Evening of November 9
Around 9:20 p.m., officers approached the gegld crowd of protestors and announced

that they must move and that they were wlation of rules againgtamping on campus. (Celaya

Report.) Many protestors did not move and attempted to block the police officers from reaching

the tents. Ifl.) Officers used batons and hands to ntakeprotestors move in order to get to the
tents. (d.) Thirty protestors were arrested for absting officers, resting arrest, and unlawful
assembly in regards to campindd.Y Two protestors were insidetent and were “given the offer
to leave but refused and weshto be arrested.”ld. at 3.)

Defendant Celaya observed the action ftbmbalcony of the nearby student union
building and was in contact with Captain Rodkri (Plaintiffs’ Exh. G, Dkt. No. 390-9, Depo. of
Celaya.) Celaya’s report ofdlevents indicated that some offis sustained “bumps and bruises’
and that he had received repatsnjuries to protestors, inatling two that had gone to “urgent
care” — one in the afternoon and @agea result of the last attetrip remove tents that night.
(Celaya Report at 4.)

[11.  APPLICABLE LAW

Summary judgment is proper if the pleadiagsl evidence in the reb“show that there
IS N0 genuine issue as to any material fantf the moving party is entitled to judgment as a
matter of law. Fed.R.Civ.P. 56(c). Any pasgeking summary judgment bears the initial burde
of identifying those portions of the pleadirgsd discovery responstgat demonstrate the
absence of a genuine issue of material f&&lotex Corp. v. Catretd77 U.S. 317, 323 (1986).
Material facts are those that migiitect the outcome of the cas&nderson v. Liberty Lobby. Inc.,

477 U.S. 242, 248 (1986). An issue is “genuine¥onthere is a sufficient evidentiary basis on

10
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which a reasonable fact finder could find for te@moving party, and a ghate is “material” only
if it could affect the outcome of the suit under governing l&vat 248-49. Defendants, on their
motions, have the burden of producing evidengatieg an essential element of each claim on
which they seek judgment or showing that RIEscannot produce evidence sufficient to satisfy
their burden of proof at trialNissan Fire & Marine InsCo., Ltd. v. Fritz Cos210 F.3d 1099,
1102 (9th Cir. 2000). If defendants meet thatleut plaintiff may defeasummary judgment by
showing, through admissible evidence, thabaterial factual dispute existSalifornia
v.Campbell138 F.3d 772, 780 (9th Cir.1998). Whaeriding a summary judgment motion,
courts must view the evidence in the light miasrable to the nonmoving parties and draw all
justifiable inferences in their favoAnderson477 U.S. at 2534unt v. City of Los Angele638
F.3d 703, 709 (9th Cir.2011). Summary judgmemaisly appropriate when credibility is at
issue.SEC v. M & A West. Inc538 F.3d 1043, 1055 (9th Cir. 2008). “Where the facts are
disputed, their resolution and determinations of cikyibare manifestly the province of a jury.”
Wall v. County of Orang&64 F.3d 1107, 1110-11 (9th Cir.2004) (quotgamntos v. Gate87
F.3d 846, 852 (9th Cir.2002)).
V. ANALYSIS

In general, to prevail on a section 1983 clairaiast individual officals, a plaintiff must
show that the official, acting under color of stia®, caused the deprivation of a federal right.
Hafer v. Melo 502 U.S. 21, 25 (1991). A public officialesdiin an individual capacity may assert
a defense based on qualified immunity, which precludes liability for damages insofar as the
official’s conduct “does not violatelearly established statutory constitutional rights of which a
reasonable person would have knowhlarlow v. Fitzgerald457 U.S. 800, 818 (1982%e¢e also
Pearson v. Callaharg55 U.S. 223, 231 (2009pjttman v. California,191 F.3d 1020, 1027 (9th
Cir.1999). To determine whether qualified immurapplies, a court looks to whether: “(1) the
officer’'s conduct violated a constitutional rightyd (2) the right which vgaviolated was clearly
established at the tingd the violation.” Espinosa v. City and County of San Franci€@8 F.3d
528, 532 (9th Cir.2010) (citin§aucier v. Katz533 U.S. 194, 201 (2001)YA right is clearly

established if a reasonable offiseould know that his conduct waunlawful in the situation he
11
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confronted.” Espinosab98 F.3d at 532. “If a genuine issue oftenel fact existghat prevents a
determination of qualified immunity at summanglgment, the case must proceed to trial.”
Serrano v. Francis345 F.3d 1071, 1077 (9th Cir.2003).

Plaintiffs assert violations of the follomag rights under the United States Constitution: (a
the First Amendment, (b) theo&rth Amendment based upon excessise of force, and (c) the
Fourth Amendment based upon false arrdste Court addresses each in turn.

A. First Amendment Claims

The UC Administrator Defendants move fsrmmary judgment on Plaintiffs’ claims for
violation of their First Amedment rights to free speech aexpression. Under the First
Amendment to the United States Constitution, a citlzhthe right to be free from governmental
action taken to retaliate against the citizen’s e@gerof First Amendment free expression rights ¢
to deter the citizen from exeraigj those rights in the futur&Sloman v. TadlockR1 F.3d 1462,
1469—-70 (9th Cir.1994). “Expressiomhether oral or written or symbolized by conduct, is
subject to reasonable time, plaoemanner restrictions.Clark v. Community for Creative Non-
Violence 468 U.S. 288, 293 (1984). Such restrictions takd provided thathey are justified
without reference to the content of the regulatesksp, that they are narrowly tailored to serve a
significant governmental interestnd that they leave open pia alternative channels for

communication of the information.ld. “[A] message may be teered by conduct that is

intended to be communicative anathn context, would reasonably be understood by the viewer

to be communicative... [and such expression] majoldadden or regulateif the conduct itself
may constitutionally be regulated, if the regulati®marrowly drawn to further a substantial
governmental interest, and ifelinterest is unrelated toelsuppression of free speechd. at

294° Further, “[a]lthough officials may coristtionally impose time, place, and manner

® Plaintiffs insist that ta legal analysis should be ofeeused on prior restraint, the
hallmark of which is a restriction “predicat@pon surmise or conjecture that untoward
consequences may result,” prior to @cyual harm or ledaiolation, citingNew York Times Co.
v. United States403 U.S. 713, 725-26 (1971). Howewelark's discussion of regulation of
communicative conduct, and the Constitutional limitasi thereon, is the most analogous to the
situation here and the analkysn which the Court relies.
12
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restrictions on political expressi...they may not ‘disaminate in the regulation of expression on
the basis of content dhat expression.””Sloman21 F.3d at 1469-70.
1. Prohibition on “Camping”

The University’s basis for its Operational Plaradvance of the prest, and the resulting
orders that protestors tosgierse and police officers t@ke action against protestors’
disobedience, was enforcement of its no-campingipslias stated in its rules and regulatibns.
The no-camping policies themses/were content-neutrale. they applied rgardless of the
message of the protestors. Plaintiffs contendigwver, that they were enforced differentially,
based on whether the University toleratieel message of theqiest or not.

Plaintiffs contend that tents and camping weesymbol of the national Occupy movemen
and that the UC Administrat@efendants banned the symbol outright, claiming that they were
doing so based upon the idea of prévenharms that were merelyespulative. Plaintiffs argue
that the administrators “did not want teritee main symbol of the Occupy movement, to be
visible on the campus.” (Oppo. at 7:8.) Theriesdns the Universitymposed treated the
planned encampment differently from othecampments, based on a motive to suppress the
message of the protest. Pldiistialso argue that tés are distinct from camping, and preventing
tents on Sproul Plaza was a pretext for preventing students from joirexgrassing solidarity
with the Occupy movement. The Warsity determined to shutelprotest down before any of the
anticipated harms materializethdeed, the University itself submits evidence that it offered to

allow protesters tgather and remaion Sproul Plaza 24 hours a day, seven days a week, so Iq

" The UC Administrator Defendants arguattbniversity regulations specifically
prohibited theerectionof tents as well as camping, citing ES 1-3. The rules themselves do no
make such a distinction, at least for studefiise UCB rules and regulations state that no perso
on University property may “camp or lodge onilrsity property other than in authorized
facilities.” (Celaya Exh. B, Rpulations Implementing Universifyolicies, Section 321(n).) The
Code of Student Conduct includes “campingaaiging on University property other than in
authorized facilities” as gunds for discipline. (Celay@axh. C at 102.15-16, 24.) And UC
system-wide regulation®ncerning “non-affiliates”i(e., those who are not UC students, faculty,
or staff) state that non-affiliates may not “campcupy camp facilities, use camp paraphernalia’
or “bring any tent on Universitgroperty or occupy any such temthousing structure.” (Celaya
Exh. D, section 100005.) Thus, it is only non-adfiéis that are specifically forbidden from
bringing tents onto the campus.

13
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as they did not set up tents, glew bags, or cooking equipmer(L.e Grande Decl. 1 10; Holmes
Decl. § 24; Birgeneau Decl. 1 21.)

Plaintiffs offer evidence they say shows the énsity treated this protest differently than
other protests where there were encampmermigp@tions on University property. The primary
example they offer is a 2010 protest and hungiéesbn campus, where protesters were allowed
to have tarps/canopies and to staynd-the-clock for several day¢Birgeneau Decl., Dkt. 387-3,
1 9-10.§ In addition, they offer evidence of: (the November 2009 occupation of Wheeler Hall
by a group of students for several days; (2) theetliay occupation of Wheeler Hall in Decembsg
2009; (3) the 2006-08 tree-Sityhich lasted for some 18 monftad (4) the “occupation” of Doe
Library on October 7, 2010, by some 500 peoplackvprotestors ended voluntarily within one
day.

In the lead time to the November 9 protéise CMET members, including Breslauer,
expressed concerns that@aocupy-style protest on the campusuld lead to a long-term
encampment. (Breslauer Decl., Dkt. No. 387-B2Y Specifically, with respect to health and
safety, Breslauer was concerned that encloged veould make it difficult for police to monitor
what was happening inside the tentsl.)( Both Breslauer and LeGrde indicate hearing reports
that, in the Occupy Oakland encampment, asshatioccurred in tents. (LeGrande Decl., Dkt.
No. 387-7, § 4.) There were also concerrmmessed that camping on campus could create

sanitation issues and could integferith normal campus activitiesld() On the other hand,

8 According to Breslauer, this hunger striracted only a small number of people who
were not permitted to sleep (or “camp”) overnjginid were only allowed the canopy to protect
them from the sun. (Breslauer Decl., ODKb. 387-4, 11 8, 9.) A small group of protestors
remained overnight and officers weatigected to monitothe protesters to ensure that they were
not sleeping, and to wake them up if theyesgmed to be sleeping. €aya Decl., Dkt. No. 387-
13, 120.) Plaintiffs submit evidence from a pergnvolved in the hungestrike indicating that
there were people sleeping, eating, maintainagl fand supplies during the protest and that no
police officers required them to leav (Lynch Decl., Exh. 12, Dkt. No. 414-17.)

° Both Birgeneau and Breslauer were UCB adstiators at the time of a long-term, small
scale protest referred to aethree-sit,” in which rotatingroups of individuals stayed
continuously (including sleeping aedting) in the branches of tremsrounding an area slated fo
construction of a new sports taig facility on campus. (Birgeau Decl., Dkt. No. 387-3, { 6;
Breslauer Decl., Dkt. No. 387-3, 1 7.)
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Defendants themselves submit evidence that that they were prepared to permit the protestor
remain in Sproul Plaza “24/7” so long as thiky not erect tents or camguggesting that the focus
was not on “occupation” of the space oroatmuous basis, but tents and “campiogly.

2. Impact of First Amendment and Analysis

The circuits have not settleon whether there is First Amendment protection for campin
or sleeping overnight in a public spaa®a form of expressive condu&ee Clark468 U.S. at
292-93 (assuming without deciding, in accord witleDCircuit’s opinion, that overnight sleeping
is expressive conduct protected to somemby First Amendment, but upholding narrowly
tailored restrictions on that conduddykore v. D.C.970 F. Supp. 2d 23, 30 (D.D.C. 20H3fd,
799 F.3d 1137 (D.C. Cir. 2015) (dismissing FAstendment violation on qualified immunity
grounds where it was not unreasonable for defendamislieve that tent veabeing used both as a
sign of protest and an abodeviolation of local ordinancefQccupy Nashville v. Haslgrni69
F.3d 434, 445-46 (6th Cir. 2014) (no clear Fistendment right to sleep outdoors or set up
encampment)Pccupy Minneapolis v. Cnty. of Henne@®6 F. Supp. 2d 1062, 1069, 1071 (D.
Minn. 2011) (accepting premise that overnight slegn tent cities iexpressive conduct,
permitting First Amendment challenge to ban on tents and sleeping).

Regardless of whether the University’s retions on camping, and enforcement of those
restrictions here, was a violati of the First Amendment, thiedividual defendantsere will not
be liable if they are subject to qualified immunriity their actions. Indidual public officials are
entitled to qualified immunity if they did not veie any “statutory or constitutional right that wag
clearly established d@he time of the cillenged conduct.Carroll v. Carman 135 S. Ct. 348, 350
(2014).

In the instance case, Plaintiffs do not challenge whether the University’s rules and
regulations banning camping or overnight sleeping are constitupenak but whether: (1) those
rules were applied in a manner that discriminatedres the message of tparticular protest; and

(2) those rules may be applied to ban tentsyasbols in the absence of camping. On the

differential treatment question, the evidence indisdhat the nature of the planned encampment

was so different from the other protest exampfésred by Plaintiffs as to be incomparable. The
15
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University took steps to enforce its policiesangt overnight sleeping before an encampment
began to take hold. The University offeimhtent-neutral reasons for not allowing an
encampment to remain on University propertgluding disruption, sanitation, safety and other
attendant issues for the administration to monital egulate. To the exiethat the University
reacted differently to this protethan to the hunger strike, bdithg occupations, and tree-sits, the
difference in scale and intentionthile occupation here precludesiaference that any differential
treatment was due to the message of these pnatestbe other evidence Plaintiffs offer does not
support a reasonable inference that the pld@méorcement of the camping ban was based upon
the content of the protestors’ ssage, rather than on neutrallbeasafety, and administrative
concerns.

The question of whether the tents aloneielyoas a symbol of solidarity, without
overnight sleeping and encampment—should Heeen permitted is not the factual situation
presented. Organizers of the gsitmade clear their intentionlaaders of the demonstration was$
to set up a long-term encamprhémat would include sleepingpoking, and continual occupation
of multiple tents on Sproul Plaza. (Holnigscl. Y11, Exh. A [seeking donations for “the
encampment” including “tents, blankets, taglegping bags, cooking supplies, camp stoves,

electrical workarounds, food, mediclpplies...”].) That there was no “camping” occurring at

the time the police ordered protestors to disperse and began trying to move them, as Plaintiffs h

argued’ does not make action to stop peofrfbm putting up tents improper.

Even if the tents were being used asmal®yl, it is reasonable for a police officer “to
believe that the plaintiffs’ terwas being used both as a sign of protest and an abode” and to
enforce a no-camping regulation even if there Ymasvisible sleeping/liung equipment inside or
around the tents.Dukore v. District of Columbig@70 F. Supp. 2d 23, 30 (D.D.C. 20H3fd,
799 F.3d 1137 (D.C. Cir. 2015) (internal quotation rmaritted). If it is “not unreasonable for

the individual defendants to belethat [a] tent was being usbdth as a sign of protest and an

9'very few people in the large group of protestavere putting up tents. Only two people
were found inside the tents, atiety elected to be arrestedeafbeing warned and given an
opportunity to leave. (Celaya Report at 3.)
16
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abode..the individual defendants aeatitled to qualified immunityfor their enforcement of
existing rules against campin@ukore 970 F. Supp. 2d at 30.

The Court finds that the defendants weog objectively unreasonabin believing they

could prohibit erection of tents on Sproul Plazaj aould enforce their policies and procedures {o

prevent protestors from taking steps towsetting up an encampmig without violating
Plaintiffs’ First Amendment rights. They dteerefore entitled to qualified immunity from
liability for the First Amendment violation claims.

The UC Administrator Defendants’ motiéor summary judgment as to the First
Amendment claim is therefo@RANTED.

B. Excessive Force Claims

Plaintiffs’ Third Amended Complaint alleges cfa for excessive force in violation of the
Fourth Amendment, including direct claims agasyecified defendants their individual roles,
and indirect claims against spectfidefendants for their role as swgsors. Eight plaintiffs have
direct excessive force claims: (1) ChristepAnderson against Defendants Buschhueter,
Obichere, Rodrigues, and Lachler; (2) JosAnderson against Buckout and Obichere; (3)
Morgan Crawford against Armijo, Obichere, drathler; (4) Joseph Finton against Garcia; (5)
Anthony Morreale against Armijo and Obichef@) Erick Uribe agairtsTucker; (7) Taro
Yamaguchi-Phillips against Decoulode; anji@®lleen Young against Garcia and Wilson.

With respect to the indirect claims, Plaffstalleged that: (1) Defendants Birgeneau,
Breslauer, and Celaya were part of the chaicooimand that ordered podi to attack peaceful
protestors; and (2) Defendants Birgeneau, Boes|eCelaya, Le Grande, Williams, and Holmes
planned a violent police response to the progsstyell as concurring inyitnessing, and failing to
stop assaults against Plaintiffs. As td@wlants Celaya, Tejada, DeCoulode, Tucker, and
Rodrigues, Plaintiffalso alleged claims against them agesvisors who gave orders to the polics
officers in the field who then inflicteelxcessive force on certain plaintiffs.

The Court first examines the direct claims for use of excessive force.

1 Additional direct excessive force claimere previously dismissed from the Third
Amended Complaint for failure &tate a claim. (Dkt. No. 344.)
17
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1. Direct Claims for Excessive Force

In a direct claim for excessive force untlee Fourth Amendment, summary judgment in
favor of defendants is appropriatetaking the facts in the light nsb favorable to the plaintiff, no
reasonable jury could find that the defendaatsiduct violated a constitutional rigiaucier v.
Katz,533 U.S. 194, 201 (2001). Claims for exces$mree are analyzed under the Fourth
Amendment’s prohibition against unreasonable seiZdnesing the framework set forth by the
Supreme Court ilraham v. Connor490 U.S. 386 (1989). The resmbleness of a use of force
depends upon whether the defendant’s actions are “objectively reasdaélrlg’into account all
the facts and circumstanceSraham,490 U.S. at 397. The objective reasonableness standard
balances: (a) “the nature and quality of ititeusion on the individual’'s Fourth Amendment
interests” against (b) “the counteritag governmental interests at staked. at 396 (citing
Tennessee v. Garnef71 U.S. 1, 8 (1985)%ee also Miller v. Clark Count340 F.3d 959, 964
(9th Cir. 2003) (court balances “the gravitytbé particular intrusion on Fourth Amendment
interests” and to determinehether the conduct was comgtionally reasonable). I&raham,the
Supreme Court indicated that relavéactors in evaluating the govenent’s interesin the use of
force would include: (i) whether éplaintiff posed an immediatbreat to the safety of the
officers or others; (ii) the severity of any crimeissue; (iii) whethethe plaintiff was “actively
resisting arrest or attemptingéwade arrest by flight;” and, undsome circumstances, (iv) the
availability of altenative methods of subduing the plaintifitraham,490 U.S. at 39@liller, 340
F.3d at 964. The Court discusses and balancesrdteamfactors below.

a. Graham Nature and Quality of the Intrusion

Plaintiffs’ evidence indicates that officers ugkdir hands and their tumns to strike them,
shove them, or restrain them, in many caselsirstyrithem in sensitive and dangerous areas. A
police officer's use of baton blows, physical holasgd punches with a closed fist each constitutg
“significant use of force that is capable of cagspain and bodily injy, and therefore... [is]

considered a form of ‘intermediate forceYoung v. Cty. of Los Ange]é&b5 F.3d 1156, 1162

2 The Court notes that the Fourth Amendnmégtit to be free of an unreasonable seizure
is separate and distinct from the First émdment right to fredom of expression.
18
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(9th Cir. 2011)see alsdrussell v. City & Cty. of San Francisddo. C-12-00929-JCS, 2013 WL
2447865, at *10 (N.D. Cal. June 5, 2013) (punch&fjntermediate force,” while less severe
than deadly force, has been held to Isgyaificant intrusion upoan individual’s liberty
interests.” Young 655 F.3d at 116Xkee also Smith v. City of Hem&94 F.3d 689, 701-02 (9th
Cir. 2005). “[I]ts use against andividual is a sufficiently seous intrusion upon liberty that it
must be justified by a commenswgigtserious state interestYoung,655 F.3d at 1162-63.
Plaintiffs all testify that they were hit withaton blows from vaous individual officers?
Plaintiff Christopher Anderson deeks that he was hit by multiple officers: in the arm, thigh,
stomach, ribs and legs in the afternoon (laghler, Wong, BuschhuetercaMiller) and in the
torso, limbs, and face in the evening (by Obicleered Rodrigues). (C. Anderson Decl. 17, 9, 1
18, 19.) Plaintiff Joshua Anderson submits ewick that ACSO Deputy Buckout grabbed him by
the head with both hands, swung him around andhipuin a headlock while another office hit
him in the groin with a baton. He also testifiebé&ing hit on his leg with a baton so hard that it
bent the key in his pocket. (J. AndersoecD 1 6, 7, 10, 17, 18, 20 24, 25.) Plaintiff Colleen
Young submits evidence that she was struck bygfacer and shoved dowa set of stairs. (Young
Decl. 11 11, 14.) Plaintiff Morgan Crawford deelaithat he was jabbed with a baton repeatedly
by Officer Lachler during the afternoon, and vg&sick in the face and leg several times by
Officer Obichere, and jabbed byff@er Armijo, in the evening.(Crawford Decl. 1 11, 15, 16.)
Other plaintiffs testify that officers struck themith batons to the face, neck, chest, groin,
collarbone, stomach, mouth, arrkglneys/low back, and ribs.Sée, e.g.Uribe Decl. 1 13, 14,

17, 22, 30, 34; Tombolesi Decl. § 10; MorreakcD Y 15, 16, 18; Lynch Decl. 1 29, 31;

13 Lachler’s video forensic expert reviewt video footage arfound that none of her

baton blows made contact with Christopher Anderand only three made contact with Crawford.

However, Anderson and Crawford both aver thaly were hit by Lachler, based on their own
review of the same video recands and their recollection of being struck by a female officer.
Lachler’s expert’s declaration mot dispositive on this question.
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Escobar Decl. § 13; Crawford Decl. 11 11, 17; feal®ecl. 11 15, 19; Finton Decl. {1 7, 8; Helm
Decl. § 12; McDonald Decl., 11 9, 101; Yamaguchi-Phillips Decl. T $%

UCPD’s “Crowd Management Policy” states that impact weapons may be deployed to
disperse a crowd at the direction of the caander, and specifically contemplates “moving a
crowd” with such tactics. (Decl. of Lachler, Exhibit A, pp. 810,) The policy indicates that a
typical outdoor demonstration only calls for standamdform, but that a “crowd control situation”
may prompt the commander to require “crovaeshtrol” impact weapons and helmet$d. @t 9.)

At the discretion of the commander, officers ni@g crowd control impaeteapons to disperse a
crowd, and the commander is to ensure that a pkgaris available for th[o]se who wish to leave
the area prior to and during theptteyment” of such weaponsld( at 9.}°

UCPD'’s “Use of Impact Weapon” policy indies that batons are designated as “crowd
control impact weapons.” (Decl. bachler, Exhibit C, p. 1.) Theolicy states that such weapons

shall be “used when reasonable farved control [and] self-defense.ld( at 2.) The policy states

that “[a]n impact weapoflike a baton] shalbnly be used when other means of lawful force have

failed, are not available, or are not suitabldd. &t 2, emphasis supplied.) The policy further
states that, when an officer is “a member of &icatsquad in a crowd cad situation, an impact
weapon may be used to move, separate, or disgeople, or to deny them access to an area or
structure.” [d.) The policy prohibits using a baton tolgt the head, spinal column, or throat
absent justification for deadfgrce, and directs officers to ad the areas of the heart, xyphoid
process, groin, and kidneyd( at 3.) The policy generally limithe use of impact weapons to
situations where the officer is in danger, thewdlial is suspected of a violent crime and will no

comply with the officer’s directions prior toaehing or handcuffing, the officer is confronted by

14 Plaintiff Honest Chung, who at the timetbé protest was recovering from a broken leg
and wearing a walking boot/brace, testified thaofiicer “hit me over and over, 3-5 timesin 5
seconds, then after a pause, he hit me anotBamies,” striking at the arms and ribcage, and
hitting so hard that a soda can in Churggskpack burst. (Chung Decl., Dkt No. 452-4,  7.)
Chung collapsed from the pain and was taken to the emergency riobat §))

!> The policy considers “non-violent opposition”tte directions of law enforcement to bg
“passive resistance” and defirfegtive resistance” as includirfgensed muscles, interlock[ed]
arms/legs, pushing, [and] kicking.” (Dedif Lachler, Exhibit A, p. 15.)
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multiple suspects making credible threats of assault, or similar circumstances warrant use of
impact weapon and weaponless techniques have faliddat -3.)

Along those same lines, ACSOpdies testified that their poles dictate the levels of
force that can be used to move a crowd, incluthegdifferent baton strikes permitted in different
circumstances. SeeArmijo Depo. 67-69, 72.) The ACSg@blicy provides “Deputies shall not
intentionally deliver blows, skes from a baton, expandable batonbilly to a person’s head,
neck, throat, groin, kidney, xiphopmfocess areas, or directly into the heart. Exception: When 3
deputy’s life is in peril and these of lethal force is justifide.” (Obichere Depo. at 55.)

The evidence offered by Plaintiffs indicatesltple baton strikes to each of them, some i
areas expressly prohibited underRIand ACSO policies, given that no evidence has been
proffered that any officer’s life was in periWhile Defendants question whether some of the
injuries received by Plaintiffs weeresult of a police officer's usé force, rather than injuries
caused by others in the crowd of the protib&t,evidence offered by Plaintiffs as to tteure of
the force used is largely unchallenged by Defendahite Court thus proceeds to analysis of the
government’s interests by using the ot@eahamfactors to determine whether the force used w
reasonable.

b. Graham Governmental Interests

i Immediate threat to the s&feof the officers or others

“Of the three Grahanj factors we traditionally exam@in determining the governmental
interest, the most important is whether thevidiial posed an immediate threat to officer or
public safety.” Young 655 F.3d at 1163. However, “a simple statement by an officer that he f
for his safety or the safety of others is not engdgére must be objectivadtors to justify such a
concern.”Deorle,272 F.3d at 128kee also Yound55 F.3d at 11635raham,490 U.S. at 396
(reasonableness judged from the objective petsfgeof a reasonable officer in those
circumstances, not subjective perspective).

Defendants assert that Plaintjifésxd the protestors generalpgsed an immediate threat to
the officers’ safety. Defendants submit evidetiad Joshua Anderson, Erick Uribe, and Taro

Yamaguchi-Phillips pushed into officers and thatEUribe attempted to grab an officer’s baton
21
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and kicked at an officer.SeeUC ES Fact 56, 57f. However, all three ate that they did not
attack or threaten any police officer verballypbiysically. (Yamaguchi-Phillips Decl. at I 13;
Uribe Decl. § 39, C. Anderson De#il 20, J. Anderson Decl. 1 3ee alsdMorreale Decl. § 21
[never kicked, never saw anyone else do so]; @na\Decl. I 12 [never saw anyone try to grab :
baton or otherwise attack police]; Finton DECLO [he never attacked or threatened officers
physically or verbally and never saw otherssdf McDonald Decl. § 14 [never hit, threw
anything, or tried to huxfficers, never saw anyone else do that].)

Armijo testified that he observed some pratesin the crowd wearing their backpacks or
their front which he perceived &n act of resistance and a potential to assault me and my fellg
[officers].” (ACSO Exh. J., Dkt. No. 434-9, Armifoepo, at 82.) Armijo also testified that he
delivered several straight strikes and jab strikes to pgesteecause they geb close to him that
he feared for his personal safety. (Armijo Depo. at 82, 86.)

In addition, Defendants offer evidence that Christopher Anderson, during the afternoo
events and in response to a police officer's otdémove back” responddtiat the officer should
move back because there were more protesterotheers. Anderson denies ever being verball

or physically aggressive towaaahy police officer, or ever tating any officer. (Anderson Decl.

D

DW

=

at 1 20.) There is, at leastireble issue of fact as to whether any statement made by Christopher

Anderson, or the conduct and statements of othantgfaj objectively indicag¢d a physical threat.

6 The Court’s review of the evidence indiesithat some of these “kicks” and “grabs”
may have been attempts to deflect baton blowtheadegs and elsewhere, or to prevent officers
from hitting other protestors.SéeMorreale Decl. at § 18 [had one leg up to try to prevent a
further baton blow when officer hit him in the gafs]; Uribe Decl. at 9.7 [reached out to block
baton blows to the head of dlfsv protestor].) When the us# force is excessive, persons
subjected to it are not, in all irstces, required to submit to thatde and refrain from actions to
protect themselves from injunBee United States v. Spa@®d F.3d 1383, 1389 (9th Cir. 1996)
(“there is a right to resist an excessive use of force by an offidéating,655 F.3d at 1164
(“[t]his court has recognized that an officer’s ‘provocative conduct’ can trigger an individual's
‘limited right to offer reasnable resistance,” citingrpin v. Santa Clara Valley Transp. Agency,
261 F.3d 912, 921 (9th Cir.2001¥Eee also Hooper v. Cty. of San Dieg@9 F.3d 1127, 1132
(9th Cir. 2011) (whether plairitiresisted arrest imiolation of Cal. PenaCode § 148(a)(1) is a
separate issue from whether officer usadeasonable force during same encounter).
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Defendants further argue that, because Plaintiffs were attempting to prevent removal
tents, they were posing an immedigireat to the safety of otherShat argument fails on its face.
Any “danger” posed by testor encampment was notmediatelythreateningto anyone’s safety.

While Defendants describe centgilaintiffs, and the protestogenerally, as aggressive
and threatening, the objae evidence of immediate danger te thificers is equivocal. And, as
to the majority of the plaintiffs here, Defendsuoffer no specific evidence that they presented a
threat to any officer.

ii. Severity of any crime at issue

Next, “in determining whether there is a suticily strong governmentaiterest to justify
a given use of force [the Court] must comsithe severity of the crime at issue/dung 655 F.3d
at 1164 (internal quotation omitted). Defendantdfpras that Plaintiffs resisted orders to
disperse or move, and interfered with lawfulipelactivities including, ira few circumstances,
police efforts to arrest protestor®f the five Plaintiffs who weractually arrested, their arrests
were all for misdemeanor violation of CaliforrR@nal Code section 148 (a)(Willfully resisting,
delaying, or obstructing any policéioer “in the discharge or atterhfo discharge any duty of his
or her office or employment.No other crimes are asserted.

While Defendants contend that “protestoesécted tents, contrary to University
regulations, they offer no evidence thaty of the Plaintiffs here did s&f. Valiavicharska v.
Celaya No. CV 10-4847 JSC, 2011 WL 6370059, at *9-10 (N.D. Cal. Dec. 19, 2011) (use of
force not justified as a responsefadure to obey an order, evédma warning was given that force
would be used if the order was disobeyed, witlemidence of threat to officer). Even assuming
the crimes of other protestors could justify the akforce against Plaintiffs, the severity of the
crimes at issue here is relatively low.

iii. Actively resisting arrest or sgmpting to evade arrest by flight

With respect to the issue mdsisting or evading arref2efendants offer evidence that
Plaintiff Yamaguchi-Phillips resisted arrestgq@ulode Decl. {1 34-36), but not that other
plaintiffs here resisted arrest or attempted to evade arrest by flight. At least one plaintiff testi

that they were prepared to be atesl as part of the protesSeeStumpf Decl. I 5-7.)
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Defendants mainly contend that the protestormd Plaintiffs were “actively resisting”
(rather than passively reting) orders of the officers, andatifactive resistanc¢gqustifies use of
physical force to overcome that resistance. Th®ndhat any “active resighce” to the orders of
the police justifies use of physidairce is not supporteby the authorities Defendants offer, most
particularlyJackson v. City of Bremertp268 F.3d 646 (9th Cir. 2001). Jacksonit was not
mere “active resistance” of the group that mémelevel of force employed reasonable, but
instead it was: physical altercats with the police officerghysical interference with the
officers’ attempt to arrest a fleeing suspect whd an outstanding felony warrant; and an out-of
control scene that the plaintiff herself described as a “mel#sckson 268 F.3d at 652-53. The
threats to officers’ safety and attempt to evadest were significant factors supporting a finding
of no excessive force. Thulcksondoes not stand for the propositithrat disobeying orders to
disperse and shouting at poliddacers, without more, would cotitute “active resistance” or
justify use of physical force tovercome that resistance.

As the Ninth Circuit has admonished, resistafruns the gamut from the purely passive
protestor who simply refuses to stand, toitftevidual who is physically assaulting the officer.
We must eschew ultimately unhelpful blanket lalaeld evaluate the nature of any resistance in
light of the actual facts of the caseBryan v. MacPhersqr630 F.3d 805, 830 (9th Cir. 2010). In
considering what level of resisawill support use of force, themMh Circuit has held repeatedly
that “failure to fully or immediagly comply with an officer’s ords neither riseto the level of
active resistance nor justiiehe applicatiof a non-trivial amount of force.Nelson v. City of
Davis 685 F.3d 867, 881 (9th Cir. 2012) (citing caséd3)is is true “even when the extent of the
resistance [is] substantially greathan...failure to disperseld.; see, e.g., Young, sup@5
F.3d at 1165—-66 (“passive noncompliance thattesea minimal disturbance and indicates no
threat, immediate or otherwise,ttee officer or others...will notywithout more, give rise to a
governmental interest inghuse of significant force”Pavis v. City of Las Vegad/8 F.3d 1048,
1055-56 (9th Cir. 2007) (arrestee’sians in physically impedinthe officer’s search of his
pockets was not active resistanc&ith v. City of HemeB94 F.3d 689, 703 (9th Cir. 2008)(

bang (arrestee’s refusal to remove hands from pockets and his reentry of his home despite
24
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officers’ orders to place hands on head antkwavards them was not active resistance);
Forrester v. City of San Dieg@5 F.3d 804, 805 (9th Cir. 199éinding that protestor’'s

“remaining seated, refusing to move, and refusmnigear weight” despite police orders to the

contrary constituted “passive resistance”). Even when a person is “not perfectly passive,” if their

resistance is not “particularly bellicose...the thBthhamfactor offer[s] little support for the use
of significant force.” Gravelet-Blondin v. Shelto728 F.3d 1086, 1092 (9th Cir. 2013) (internal
citation omitted).

So, for example, the Ninth Circuit haddhéhat nonviolent prastors who locked
themselves together with a migfalack bear” locking devicerad refused orders to unlock were
not engaged in “active resistanceléadwaters Forest Defense v. County of Humbalds, F.3d
1125, 1131 (2002). Thus, use of pepper spraydeenthe protestors was excessive forcke.
Along those same lines, the Ninth CircuiHryanheld that a suspect in a routine seatbelt traffic
stop who failed to comply with an order to remanrhis car, began shouting gibberish, and then
proceeded to hit himself in the quadriceps wasngaged in “resistance” at all, and use of
physical force (a taser) to effatie arrest was unreasonabBryan 630 F.3d at 830.

Here, Celaya says he did not witness any esteedorce and that he believed the use of
hands and batons was reasonaiplger the circumstances, givemtlthere was a large group of
protestors and that some protestors had stfaative resistance” to the police operation. (Celay
Decl., Dkt No. 387-13, 1 34.) At the same timela@a avers that he did not order any police

officer to use force, or any particular leveltygpe of force, in removing the encampment planned

for November 9, other than to order that pepper spray “was not to be used indiscriminately of

first effort to disperse a crowd.Id( at § 38.)

The UC Defendants’ expert, Cameron, offgpmions, based on his review of videos and
deposition testimony, that: (a) several plaintfffeshua Anderson, Justin Tombolesi, Benjamin
Lynch, Erick Uribe, Liana Mulholland, Yvetteéelarca, Christopher Anderson and Morgan
Crawford) were assuming an “aggressor rolethim afternoon proteésb) Joshua Anderson
blocked the path of police officers trying tacass the tents; (c) EkidJribe pushed officers,

grabbed at an officer’s baton, and kicked atceffs; and (d) Taro Yamaghi-Phillips blocked the
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path of police officers and interfered with theteatpts to detain a woman standing next to him.
(Cameron Decl., Dkt. No. 387-19, { 7-10.) Camomeopines that all a¢his conduct constituted
“active resistance.”Id. at 11.) Cameron opindésat officers are traineithat baton techniques of
“port arms pushing, tip end jabbing, shift kitng, and chopping are trained and P.O.S.T.-
approved techniques that aeasonable uses of foredien used against actively resistant
individualswho refuse to obey lawful police ordensd interfere with and delay officers.”
(Cameron Decl., Dkt. No. 387-19, 1 14, emphasis suppliele opines thahe baton techniques
officers used were appropriate, given the totalityhe circumstances the officers faceltl. &t
17.) The opinion, aside from being conclusory, assithat the level of resistance demonstrate
by all plaintiffs was “active resistance” suchvesuld justify use of physical force, a conclusion
appears at odds withdltase law cited above.

Moreover, the Defendants’ arguments attetogustify the force used with broad
statements about “protestors.” While the grouprotestors was large atite scene was chaotic,
the size of the group alone does justify treating all individuad as an undifferentiated single
entity for purposes of determining atforce was reasonable to empl&ee Nelson v. City of
Davis, 685 F.3d 867, 881 (9th Cir. 2012) (although cgheere throwing bottles and debris at
officers, “[tlhese individuals werebserved prior to the officers’ @®f force and were seen not to
be engaged in any violent conduct... the gergisairder of the complex cannot be used to
legitimize the use of pepperball projectil@gainst non-threatery individuals.”)

On summary judgment, the Court must vieweki@lence in the light most favorable to thg
Plaintiffs. Some Plaintiffs indated that they heard dispersalens or understood that the crowd
had been told to disperse, and some did not. Sestiéed that they were unable to leave or to
move, despite police orders to dn sThe evidence here does nadicate officers used batons for
the purpose of effectuating arrestdhese Plaintiffs. It does notdicate that Plaintiffs were
striking officers or were armed brandishing weapons. To the contrary, the evidence indicate
that Plaintiffs’ resistance wais, the main, limited to refusing move, linking arms, and yelling
at officers. While UC’s experCameron, reviewed the testimony and videos and opines that s

of the Plaintiffs here grabbedficer’s batons, pushed officers, kicked atofficers (not actually
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kickedofficers), Plaintiffs’ evidence contradicts thossertions. There are, laast, triable issues
of fact as to the level of resistance actualhgaged in by the plaintiffs here, and whether it
weighed in favor of the level of force used, f@aham

iv. Availability of alternative methods

Although officers “are not required to use tleast intrusive dege of force possible,”
Forrester,25 F.3d at 807, “the availability of alternative metho®iith,394 F.3d at 701, is a
relevant factor in determining whetheetamount of force used was reasonablelson 685 F.3d
at 882. Here, the evidence doesindicate that officers consider#ae availability of alternative
methods short of use of physical force. Birggmand the CMET had ordered that pepper spray
tear gas only be used as a lasorg essentially taking them off tketble as alternatives. There is
insufficient evidence on this factor to favoethise of the level of force employed here.

V. Whether a warning was given

The Ninth Circuit has held thatié giving of a warning or theifare to do so is a factor to
be considered in applying tli&rahambalancing test.Nelson,685 F.3d at 882 (citinBeorle, 272
F.3d at 1284). Tejada’s statement about the wgsrhe gave was thah the afternoon, he
“informed the crowd that because they wengaging in the unlawful activity of camping on
campus, it was an unlawful assembly” and in thenéwg, he used “a bullhorn to read a dispersal
order to the crowd.” (Tejada Decl., Dkt. Nt82-2, 11 20, 32.) The warnings he gave “(i)
commanded the crowd to move back, (i) commartdedccrowd to comply with the orders of the
police, and (iii) commanded the crdio not resist the police.”ld.) He “also informed the
crowd that it was an unlawful assembly and thay were subject to arrest if they did not
immediately disperse.’ld.)

UCPD’s own Crowd Management Policy provigesamples of dispersal orders, which all
include stating dispersal routasd warn the persons gatheoédhe consequences. (Lachler
Decl., Exh. A at 10.) The policy also indicatkat multiple warnings should be given, using
multiple methods, depending up on the circumstandds). Klere, likeNelson there is evidence
that would permit a jury to find th&tlaintiffs and otheprotestors were not able to hear dispersa

orders. §eeC. Anderson Decl. 1 5, 17; Helm Decl. § E@larca Decl.  7; Escobar Decl. | 12;
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Crawford Decl. T 9; Young Decl. { 10; McDon&ecl. I 13; Wagaarachchi Decl.  5; Uribe
Decl. 1 27; Tombolesi Decl. T Bulholland Decl. § 9.) The cerd does not indicate that the
protestors or Plaintiffs were told how they coaldt to comply with the order. Several Plaintiffs
testified that they were blocked from leavin§eéKingkade Decl. 1 7; Helm § 10; Young Decl.
19 17, 18; Yamaguchi-Phillips De#l.10; Uribe Decl. 1 10, 32.)

In sum, viewing the evidence in the lighbtst favorable to Plaintiffs, each of tBeaham
governmental interest factors doeot support a finding in favaf Defendants. Considering
those factors along with thmature of the intrusiorGrahamis not satisfied’

c. Qualified Immunity

Even if a court determines that thenduct was not constitutionally reasonable, a
defendant may still prevail under the doctringoélified immunity unlesghe right at issue was
“clearly established” at the tienof the conduct at issu®.earson v. Callaharg55 U.S. 223, 232
(2009). In undertaking the qualilemmunity analysis, first aotirt must consider whether the
facts, take in the light mostvfarable to the party asserting injushow that the officer's conduct
violated a constitutional rightSaucier 533 U.S. at 201. However, even if a constitutional
violation is found, a government official is immuftem liability unlesghe constitutional right
violated was clearly establishedthé time of the wrongful conducSeeAshcroft v. al-Kidd563
U.S. , 131 S.Ct. 2074, 2080 (2011). Arightis cleastablished if “agasonable official would
understand that what he is dgiviolates that right."Anderson v. Creighto83 U.S. 635, 640
(1987). Qualified immunity thus “gives governmeficials breathing roomio make reasonable
but mistaken judgments,” and “protects ‘all e plainly incompetdror those who knowingly

violate the law.™al-Kidd, 131 S.Ct. at 2085 (quotirgalley v. Briggs475 U.S. 335, 341 (1986)).

1" Defendant Lachler moved separately fansuary judgment on the claims against her,
contending that Plaintiffs Andersamd Crawford actively resisteddars to disperse and to move
by linking arms, pushing back toward the officers] aaking angry faces, such that she had “ha
the lawful right to use physical force to effedriaompliance with a lawful order.” (Lachler Decl.
11 23-25.) Her motion also contends that hesrbatrikes as to Anderson and Crawford were
minimal. The evidence in the record, imding Anderson and Crawfd's declaration and
deposition—listing baton strikes by Lachler teitharms, stomachs, ribs, and legs, and denying
active resistance or threateningqhdact—create triable issues aftt as to the reasonableness of
Lachler’s use of force.
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On summary judgment as to qualified immunityjrasther contexts, the evidence is viewed in
the light most favorabl® the non-moving partySee KRL v. Estate of Mogr®l2 F.3d 1184,
1189 (9th Cir. 2008) (“[w]here disputed facts exvgg assume that the version of the material
facts asserted by Plaintiffs, as thennmoving party, is correct.”) (citingeffers v. Gome267
F.3d 895, 903 (9th Cir.2001)).

Defendants argue that the force they used objectively reasonabhnd that no clearly
established 4th Amendment precedent prohibitaisigeof such “minimal” force to effectuate
compliance with a police officer’s orders, to ox@me “active” resistance to those orders, and tg
maintain control over a larggowd. Thus, Defendants contethat none of them knowingly
violated the law.

The Court finds that there are triable issokfact that precluda finding of qualified
immunity. The constitutional right to be free of physical blows from hands or batons, or from
chokehold, as a response to failure to a policeaffs order to disperse—and in the absence of
evidence of a threat to the office@rserious crime, or attempt to evade arrest—is well establish¢
See Young55 F.3d at 1168 (“The principle that itusreasonable to use significant force.[
pepper spray and baton blows] against a susgsetiwvas suspected of a minor crime, posed no
apparent threat to officer séfeand could be found not to haresisted arrest, was thus well-
established in 2001, years before thergs at issue in this case.jJeadwaters Fores76 F.3d
at 1131 (use of pepper spray against protestoes, ehen they linked themselves together with
metal locks and refused to ealse the locks, was unreasonaldeg also P.B. v. Kochg6 F.3d
1298, 1304 (9th Cir. 1996) (school official’'ddpping, punching, and choking” students, in the
absence of countervailirgglucational objectives ashowing of a need for force, was excessive).

d. Conclusion on Summary JudgmentDinect Excessive Force Claims

Therefore, summary judgmeintfavor of defendants on the direct claims for excessive
force isDENIED with the exception of: (1) the unopposedtion on Yamaguchi-Phillips’ claim
against Decoulode; (2) the unoppaseithdrawn claim of Young agnst Wilson; (3) Christopher
Anderson’s claims against Buschheuter and Roes, officers he did not identify in his

deposition, which ar&RANTED.
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2. Indirect Excessive Force Claims

In the Ninth Circuit, there is “supervisokriability under 8 1983 where the supervisor
‘was personally involved in theonstitutional deprivation or a suffent causal connection exists
between the supervisor’s awful conduct and the constitutional violationEdgerly v. City &
Cty. of San Francisc®99 F.3d 946, 961 (9th Cir. 2010) (quotifarkson v. City of Bremerton,
268 F.3d 646, 653 (9th Cir.2001)). “Thus, supervisman be held liable for: 1) their own
culpable action or inaction in the training, siyd&on, or control of subordinates; 2) their
acquiescence in the constitutionapdeation of which a complaint is made; or 3) for conduct thd
showed a reckless or callous indiface to the rights of others.Edgerly, 599 F.3d at 961
(quotingCunningham v. Gate229 F.3d 1271, 1292 (9th Cir. 200(9ge alsdMaxwell v. County
of San Diegoy08 F.3d 1075, 1086 (9th Circ. 2013) (“Ripervisor is liable under § 1983 for a
subordinate’s constitutional violations if the supewvigarticipated in or dected the violations, or
knew of the violations and failed to act to preiviirem”) (internal quotation omitted). To impose
supervisory liability under séion 1983, the state actor musétognize[ | [an] unreasonable risk
and actually intend[ ] to expose the plaintiff takuisks without regard to the consequences to
the plaintiff.” Grubbs,92 F.3d at 899 (internal quotation marks omitted). In other words, the
defendant “knows that somethirgggoing to happen but ignorése risk and exposes [the
plaintiff] to it.” Id. at 900. “The deliberate indifferencejuiry should go to the jury if any
rational factfinder could find thisequisite mental state Patel, 648 F.3d at 974 (citing/ood v.
Ostrander,879 F.2d 583, 588 n. 4 (1989)).

The Court first addresses summary judgment as to Plaintiffs’ indirect claims against th
UC Administrator Defendants, atigen turns to Plaintiffs’ indirect claims against the police
supervisor Defendants.

a. UC Administrator Defendants

The UC Administrator Defendants affirmagly sought summary judgment on Plaintiffs’
excessive force claims based upon supervisory liability. (Dkt. No. 387.) Plaintiffs allege the
Administrators are liable for their supervisooje in directing or maaging the University’s

response to the protest, includithg police operations salting in the directcts of excessive
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force against them. Defendants argue that: the force used was reagefiabieg them of any
indirect liability for that use of force; they & no liability because they were not personally
involved in the alleged use of excessive foar®d Defendants LeGrande, Williams, and Holmes
were not within the police chain of command aodld not direct any dails of the officers’
conduct. They also argue thatamministrator had reason to belighat enforcement of their no-
encampment policy would lead to use of excesiikee by the police officers. And finally, they
argue that qualified immunity priees a finding of their liability.

i. SupervisoLiability

The UC Administrators present evidence tiay did not witness the afternoon police
operation to disperse the crowd and remove this teLikewise, the Administrators aver that,
other than Police Chief Celaya, they were nespnt for and did not le¢rwise witness or see
accounts of the evening police operation until many hours after it had concluded. Celaya
represents that he observed #vening police operation frombalcony across the Plaza, but
could not see individual officers’ agns. All of them aver that they did not believe any excessi
force was or would be used.

Plaintiffs contend that the Awlnistrator Defendants are liable for excessive force for
setting in motion a series of acts by others, avwkingly refusing to terminate a series of acts by
others, which they knew or reasonably sdduve known would cause others to inflict
constitutional injury, or for @anduct that shows a reckless or aall indifference to the rights of
others. See Starr v. Ba¢c®52 F.3d 1202, 1208 (9th Cir. 2011) (swors may be liable for their
own culpable action or inaction in the traigj supervision, or cortdl of subordinates,
acquiescence, recklessness or callnddgference to the rights of oth&e and may be also be liable
if there is a sufficient causal connection betwtwir conduct and the constitutional violation,
such as by setting in motion a series of agtsthers, by knowingly refusing to terminate those
acts when the supervisor knew or reasonably shoaNé known that the acts would cause otherg
to inflict a constitutional injury.)

In the Court’s analysis, the evidence regagdhe role and reg®nsibility of the UC

Administrators, their knowledgef the situation that was ddeeing, the risks the situation
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entailed based upon past occurrences, and their lack of action, is suffidesdttoa triable issue
of fact as to theiliability as supervis@ under section 1983.

In their planning for the Univsity’s response to the Noveei9 demonstration, Breslauer
testified that the members of the CMET “stipulatétit the police could usdstons to enforce the
no encampment policy, though they did not get antbscussion of how the police could use the
batons specifically. (BreslauBepo. at 62-64.) The Administox Defendants were aware police
officers had used batons on prates in order to gain accessttee tents and carry out the no-
encampment policy, and that people had begmed. (UC Admin Exec. Summ. | 32 and
evidence cited therein.) The Admstrator Defendants contend thia¢y did not believe this use
of force was excessive because use of bataans appropriate level of force when confronting
“active resistance” from protestors in order toesscthe tents and to mt&in a perimeter to
remove the tents. (UC Admin Exec. Summ28139.) Although each of the UC Administrator
Defendants contends that they madreason to believe use of ghalice officers’ use of batons on
the day of the protest was excessive force, eattieaf also states that they had not observed of
obtained specific informatioabout the interaction between the police and the protétors.

In terms of their administrative roles, Cleatior Birgeneau regarded Breslauer as being
the “ultimate decisionmaker” on November 9carthe Chancellor himself was in China at the
time. (Birgeneau Depo. at 222, 264.) Breslaneicated the CMET, and specifically Claire
Holmes and Harry LeGrande, shared decisim@aking responsibilitiethat day, though he
conceded that he was the person people might ttahthey “had to make really big decision.”
(Breslauer Depo. at 71-73.) Holmes testified iNdtiams was “in charge of the CMET from an

administrative point of view,” and in chargegsdthering information and scheduling meetings.

18 Further, the Administrator Defendant’s fiim implicitly indicates they were on notice
that use of batonsould be excessiva confronting individuals who wenmgot actively {.e.,
passively) resisting police orderSee Bates v. Aratdlo. C05-3383 SI, 2008 WL 820578, at *13
(N.D. Cal. Mar. 26, 2008)rder clarified sub nomBates v. San Francisco Sheriff's DefNo. C
05-3383 SI, 2008 WL 961153 (N.D. Cal. Apr. 7, 200@)]ased on defendants’ statements that
they only used force when necessary to compel compliance and discontinued all use of force
soon as plaintiffs complied, the Court finds tdafendants were on noticeattuse of force when
plaintiffs were no longer resistaar likely to resist was unnessary and therefore unlawful.”)
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(Holmes Depo. at 255.) Holmes was consgltivith Williams throughot the afternoon and
getting updates about what wappaning. (Holmes Depo. at 264-26FpIimes testified that her
staff was monitoring the internal “Hub” page fwostings—including pictes, videos, tweets, and
links to news stories—and reporting back to Hedm Williams, for her part, testified that she hac
concerns about the use of batonsthe protestors in the afternoardahe safety of all involved.
(Williams Depo. at 98.)

By the afternoon, all the UC Administrator dediants knew that the group of protestors
with whom Celaya, Williams, and LeGrande had head rejected their offer to stay on Sproul
Plaza round-the-clock without any tents. They als&new that there were reports of arrests an
injuries to protestors. No administrator madg plan other than to continue down the path the
police had already taken earliarthe afternoon. And no admimator other than Chief Celaya
remained on the campus to keep informed ableuelopments or direct the police response.
Breslauer did not designate anyone to be in chatg he left before the evening police action.
(Breslauer Depo. at 132:24-134:4 )kewise, Williams, Holmes, and Le Grande all left the
campus without confirming any administratorsva@maining other thathe police chief.

(Williams Depo., p. 103-104:3; Holmes Dept.182-85; Le Grande Depo. at 172.)

Further, Plaintiffs’ submit eviehce that all the Administrat®efendants were aware of a
prior Police Review Board (“PRB”) investigati@nd recommendations. The PRB investigation
was convened by Defendants Birgeneau, Breslaner]l_e Grande in the wake of a November
2009 protest in which many people in the gatheresvd of supporteraere struck by police
batons and injured. (Pldifis’ Exh. 16 [‘PRB Report”];see alsdBirgeneau Depo. at 130-31.)
The PRB was to conduct an “independent invesbgaif their handling othe protest with the
mission that “[a]ny tactics to ex@se crowd control on campus mysbvide a safe platform for
expression of free speech and freedom of assembiyva expect that, as a result of this review,
modifications will be made. We must strive to emesthat there is no possibility in the future of
the alleged actions of police brutality and tbat actions are guidday non-violence.”

(Plaintiffs’ Exh. 36.) Williams, on behalf ¢he UC Administration, had thanked the PRB and

accepted the recommendations just weeks befofddliember 9 protest at issue here. (Plaintiffs]
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Exh. 29.) The recommendations therein were kntsthe AdministratoDefendants at the time
they created their OperatiorRallan of response to the Naaber 9 protest, including the
recommendation that the adminisima designate and maintainlaast one civilian administrator
in charge during the action. (PRB ReporLal-115.) Birgeneau testified that the
recommendations from the PRB Report included afssteps for defusing a situation that were
supposed to be used prior to use of forcargéheau Depo. at 217.) The recommendations of t
PRB Report also strongly suggested the Unityeesiministration establish a clear response
protocol for large-scale civil disobedience watiplan to maintain dine of succession of
responsibility” and “assure prompt commeetion among members” of the response team,
including maintenance of “one civilian memlaéithe crisis management team...in the UCPD
command post” or some other gathering pla@RB Report at 117.) The PRB Report thus put
the UC Administrator Defendants on notice of tieed for administrativeversight of the police
department’s use of forae protest situations.

In connection with the events at issue h#rere is evidence thdte UC Administrator
Defendants were each aware that batons hadussehon protestors in the afternoon, that there
had been reports of injuries, and that the gathem@dd was large. ThgC Administrators left
the campus with no civilian member of the crisi@nagement team in place during the events of
the evening. Each of the UC Axhistrators declares that hegire did not believe any excessive
force had been used to remove the tents. Kewall of them knew police had used batons in
enforcing the no-encampment policy in the ft®n. Breslauer testified that “minimizing
injuries was a good idea, but not to the poiisacrificing thegoal of preventing an
encampment.” (Breslauer Depo. 158:16-19.) And whigeUC Administratorsll statethat they
did not see any of the footagéthe police action until the negty, videos and photos of the
police action in the aftaoon were posted on the Hub, and régato Holmes, during the course
of the day. (Holmes Depo. at 156:10-158:4; Exh. L, Dkt. 416-16.)

For the reasons detailed aboves @ourt cannot find, as a mattérlaw, thatthe level of
force used by the officers was reasonable u@daham Thus, the first argument for summary

judgment on the Administratorgipervisory claims fails.
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As to the second argument, the UC Administrsi argument misstates the law. Persona
involvement in the conduct alleged to have atetl plaintiffs’ constutional rights is not a
requirement for holding supervisors liable under section 1&8gerly, 599 F.3d at 961
(supervisor liability can be shown by persom&blvement or a sufficient causal connection
between the supervisor’s actioninaction and the constitutional injury). A failure to act that
causes injury is sufficientid.

With respect to the final argument—that Holmes, LeGrande, and Williams have no
responsibility since they were niota direct chain of comma over police officers—Defendants
again seek to impose a limitation liability not supported by arguthority they offer. These
three defendants were the only CMET members ercéimpus that day. A triable issue remains
as to each person’s authordyer the UC Administration’sesponse and awareness of the
potential constitutional violations that ghit occur if they failed to act.

The UC Administrators contend that they madreason to believedahenforcing the no-
encampment policy would lead to the use of excedsinee. The Court disagrees. The evidence
in the record indicates dhthe police response to a similar psithad, in the past, led to injuries
and concerns sufficient to warraghe PRB investigation. It indicas that the UC Administrators
knew that the police had useddras on protestors in the aft@on without the administrators
having any information to suggest that this leveioote was reasonabl&urther, issues remain
regarding the extent of the URIministrators’ knowledge of these of force by police, injuries
that resulted in the &#rnoon, and whether they deliberatelyexklessly failed to take action to
change course in the evening.

ii. Qualified Immunity

Finally, the UC AdministratoDefendants also contend that the doctrine of qualified
immunity bars any claims for damage fovicrights violationsunder section 1983 against
administrators in supervisory positions over Unsigrpolice officers. Qalified immunity would
shield these defendants from liability unless thegd fair notice that the force employed was
unlawful, and that any mistake to thentrary would have been unreasonablBrummond ex rel.

Drummond v. City of Anahejr843 F.3d 1052, 1060 (9th Cir. 2003).
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Viewing the evidence in the light most favo@ko the Plaintiffs, as the Court must on
summary judgment, the UC Admstrator Defendants are nottigéled to summary judgment on
gualified immunity on the excessive force supamyslaims. As set forth above, the Fourth
Amendment right to be free from baton blowispkeholds, and similar physical force in the
absence of a governmental intenestranting such force was welltaklished at the time of this
incident. Triable issues o€t exist as to whether reasoleagjovernment officials in their
position would have understood thélt) the police officers’ use dfatons and other physical force

on the protestors in the afternoon to enforeerntb-encampment policy was unreasonable, and (

unreasonable risk that the police officers wouldmeiolation of the Fourth Amendment rights of
the protestors, inabing Plaintiffs. Cf. Batessupra 2008 WL 820578, at *13 (denying qualified
immunity where defendants recognized that uderak when plaintiffs were not resistant was
unnecessary and unlawful, but evidence néedess indicated use of force under those
circumstances).

b. PoliceSupervisoDefendants

Defendants Tejada, DeCoulode, and Tudkan the UCPD filed cross-motions for
summary judgment on Plaintiffs’ claims for supervisory liability for excessive fSrce.

First, as a legal matter, Defendants arguedgtin Plaintiffs cannot maintain a claim
against them for supervisory liability if they hawvet alleged a claim for gict liability against a
particular officer in the complaint. Thisgament does not persuade. While the cases require
proof that a subordinate of thepervisory defendant inflicted a vailon of rights, those cases do
not require that a claim h@eadedagainst that subordinate in order the supervisor to be liable.
Defendants confuse proof of the subordinat@sduct with a specticlaim against the

subordinate, which theases do not require&seeleffers,267 F.3d at 915 (supervisor liable if therg

¥ The ACSO Defendants’ motion for summaugigment did noinclude a motion for
summary judgment on the claims against defendant Rodrigues for supervisory liability for
excessive force. Instead, ACSO raised this issue for the first time on reply. Summary judgm
on these grounds IBENIED.
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is a causal connection between supervisor’'s conduct and a constitutional viokRttn); Los
Gatos Union Sch. Dist33 F. Supp. 3d 1138, 1154 (N.D. Cal. 20t49missedOct. 29, 2014)
(supervisory liability is derivative of claintBat individual coachedgolated plaintiffs’
constitutional rights)see also City of Los Angeles v. Helkkr5 U.S. 796, 799 (1986n(nicipal
liability depends upon showing that in@tiual officer inficted injury).

As to the substance of the claims, Pldistoffer evidence to show that Tucker and
DeCoulode were directly involvad use of force against them, as well as giving orders to their
subordinate officers directing @®f force and observing otheificers’ use of force against
Plaintiffs but doing nothing to stop it. Both Twkand DeCoulode comtd that their uses of
force were reasonable under theegmstances, which they testificluded Plaintiffs’ pushing and
shoving, disobedience to their ordeand attempts to grab thbatons. Because there are
disputed issues of fact with respect to Tuckad Decoulode’s liability as supervisors, summary
judgment iSDENIED.

However, Plaintiffs opposition to summandgment did not directly address defendant
Tejada’s supervisory liability. The only evidermi#ered in opposition indicated that Tejada mad
an announcement to disperse. No attempt tenbig Plaintiffs to show a causal connection
between Tejada’s actions or inactions and inforthem. Because the summary judgment motig
is unopposed, the CoUBRANTS summary judgment to defendant Tejada on the claims of
supervisory liability for excessive force.

Based on the foregoing, summary judgmerfaior of defendants on the claims for
supervisory liability of offters DeCoulode and TuckeM&NIED. Summary judgmd in favor of
Defendant Tejada IGRANTED as to supervisory liability for excessive force.

C. False Arrest Claims

e

The UC Administrator Defendasmind Defendant Tejada filed a cross-motion for summary

judgment on claims by Plaintiffs Alvarado-Rss&linger, Morreale, Wagaarachchi, and
Yamaguchi-Phillips for false arrest. These de#mnts put forward evidence of probable cause f¢
the arrests of each of the arrested plaintiffs. Plaintiffs did not respdhd cross-motion for

summary judgment on the false arrest claims. Bse&laintiffs have failed to offer evidence to
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create a triable issue @dt on these claims, the Co@RANTS the cross-motion for summary
judgment on these grounds.
V.  CONCLUSION

For the reasons stated herein,

1. The motion for summary judgment of tH€ Administrator Defendants and Defendar
Tejada iISGRANTED on the First Amendment claims aDdNIED on the claim for supervisory
liability for excessive force;

2. Plaintiffs’ motion for summarjudgment (Dkt. No. 391) iBENIED as Withdrawn.

3. As to the UC Administrators’ cross-tran for summary judgment, the motion is:

(a) GRANTED as unopposed with respectie false arrest claims;

(b) (1)) GRANTED as unopposed on direct liability against Decoulode epD&NIED as
to direct liability against Tucker becausiable issues of fact exist; and

(c) (1)) GRANTED with respect to supervisory liability of Defendant Tejada and (
DENIED with respect to supervisory liabiligf Defendants DeCoulode and Tucker.

4. On the ACSO Defendants’ motion for summary judgment, the motion is:

(a) GRANTED as to direct excessive force claiagainst Buschhueter and Rodrigues;

(b) GRANTED as unopposed on direct excessive force claim against Wilson;

(c) DENIED as to direct excessive force claiaggainst Obichere by C. Anderson, J.
Anderson, Crawford, and Morreale; direct excesfivee claim against Armijo by Crawford and
Morreale; and direct excessif@ce claims against Garcia by Finton and Young;

(d) DENIED as to supervisory claimegainst Rodrigues; and

(e) DENIED as Moot as to claims not pleadedhe TAC or previously dismissed;

5. Defendant Lachler’'s matn for summary judgment [3ENIED.

This order terminates Docket Nos. 387, 391, 432, 434, and 435.

é)w/v’%%

Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT

T 1SS0 ORDERED.
Dated: January 27, 2016
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