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UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

RANDY M EADOWS, Case No.: 11-CV-5754 YGR

ORDER GRANTING IN PART AND DENYING IN
PART MOTION OF DEFENDANTSWELLS
FARGO BANK, N.A. AND BANK OF AMERICA,
VS. N.A. TODIsMISSWITH LEAVE TO AMEND

Plaintiff,

FIRST AMERICAN TRUSTEE SERVICING
SOLUTIONS, LLC, WELLSFARGO BANK,
BANK OF AMERICA,

Defendants.

Plaintiff Randy Meadows (“Plaintiff”) bringthis action against Defendants Wells Fargo
Bank, N.A. and Bank of America, N.A. (“the Bles”) for improprietiesn connection with a
modification of his mortgage loa Plaintiff alleges claims fof1) breach of contract; (2)
promissory estoppel; (3) fraud; (4) violationtbé Equal Credit Opportunity Act, 15 U.S.C. 8169
(“ECOA"); (5) negligence; (6) violation of the California Unfair Competition law, Cal. Bus. &
Prof. Code 88 17200 and 17500 (*UCL”"); and (7) declaratory relief.

The Banks have filed a Motion to Dismidsaaim on the grounds #t Plaintiff does not
allege a basis upon which relief can be grantedRpde 12(b)(6) of the Federal Rules of Civil

Procedure. Having carefully considered the papers submitted and the pleadings in this actio
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andfor the reasons set forth beldiag Motion to Dismiss is herel§yRANTED IN PART WITH
LEAVE TO AMEND, AND DENIED IN PART.}
SUMMARY OF ALLEGATIONS
Plaintiff Randy Meadows brings this actioneoforce an alleged modification agreement
with defendant Wells Fargo Home Mortgage ("Wé&lggo"). Plaintiff alleges that Wells Fargo
agreed, in August 2010, to modify his monthly hdoan payments. Prior to that agreement, ovg

the course of nearly two yeaRaintiff alleges that Wells Fgo induced him to pay more than

48

$75,000 based on the promise of a loan modification. He made monthly payments, large balloon

payments ($10,000.00 and $11,259.25) and submittechigdimancial hardship letters and
worksheets. (Complaint 1 16-23.) In Aug2@10, after performing on a trial modification and
agreement plan, Wells Fargo advised Plaintét thwould agree to a modification and accept
reduced monthly payments. Relying on Wellsgé& promise of a modification and a writing
memorializing that modification, Plaintiff madand Wells Fargo accepted) the reduced paymern
for several months. (Complaint32 Plaintiff allege that he waited for the written modification
to arrive, and inquired about it regiedly, but was assured that ttacuments had been sent to hin
and that he should not worry because the ageaémas “in the system.” (Complaint I 24.)

Then, in July of 2011, Wells Fargo declined to accept Plaintiff's payment and instead
advised Plaintiff that his home was in “activedolosure.” (Complaint § 26.) However, the
representative requested additiotax and hardship documentatioonrn Plaintiff and promised “to
do everything to keep Plaintiff and his famitytheir home.” (Complaint § 26.) Plaintiff

continued to contact Wells Fgr twice a week. On Septemt#2, 2011, he was told to submit

! As stated in the Notice issued by the Court on August 30, 2012, this motion was determined
appropriate for decision without oral argument, petilCiocal Rule 7-1(b) and Federal Rule of Civil
Procedure 78, and the hearing set for September 4, 2012 was vacated.
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updated hardship information and pay stubs. &diger, Wells Fargo comied receipt of the
materials and stated that “tvi&s all the information that was needed.” (Complaint § 27.)
However, Plaintiff received a Notice of Trastsale on October 17, 2011. (Complaint  28.) A
foreclosure sale date was set for November 7, 20Ekpite that, a Wells Fgo representative told
Plaintiff that there would be a “furtheedision on the loan modification” on Wednesday
November 9, 2011. (Complaint § 29.) Just priathefiling of the insint complaint, a Wells
Fargo representative, advised tthe underwriter had sent the Pl#itd file to Bank of America,
the investor, and that a furthezasion would be made in seventénm days. (Complaint § 30.)
Plaintiff alleges that the moddation was not final because the investor, Bank of America, had
approved the modification. (Complaint § 1.)
STANDARDSAPPLICABLE TO THE MOTION
A motion to dismiss under Rule 12(b)@sts for the legal sufficiency tieclaims
alleged in the complaintlleto v. Glock. Ing. 349 F.3d 1191, 1199-1200 (9@ir.

2003). Review is generally limited to the contents of the complaiiarcom Pay Television.
Ltd. v. Gen. Instrument Corp69 F.3d 381, 385 (9th Cir. 1995). All allegations of material fz
are taken as truekrickson v. Pardus551 U.S. 8993, 94(2007). However|egally conclusory
statements, not supported by actiaatual allegations, need nbéeaccepted.See Ashcroft v.
Igbal, 556 U.S. 662, 679 (2009)I¢bal’).

A complaint should not be stnissed under Rule 12(b)(6) “unless it appears beyond dou
that the plaintiff can prove no set of facts in sappf his claim which would entitle him to relief.”
Conley v. Gibson355 U.S. 41, 45-46. "So long as the Plaintiff alleges facts to support a theo
that is not facially implausiblehe court's skepticism is basserved for later stages of the

proceeding when the Plaintiff's case danrejected on evidentiary groundBalderas v.
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Countywide Banlk64 F .3d 787, 790 (9th Cir. 2009). Newetess, “when the allegations in a
complaint, however true, could not raise a clairemtitlement to relief,” dismissal is appropriate.
Bell Atl. Corp. v. Twomb|y650 U.S. 544, 558 (2007)Ttwombly). Thus, a motion to dismiss
will be granted if the complaint does not proffamolgh facts to state a claim for relief that is
plausible on its faceSee idat 558-59.
A. Bank of America

Plaintiff's complaint does not allege a basistiolding Bank of America liable. The most
liberal reading of the complain¢veals only that Bank of Ameriegas an investor in the note on
Meadows’ home. (Complaint 1 1, 3@)aintiff alleges that Bank &merica, as the investor, did

not approve the modification, atiterefore the foreclosure wefiotward. (Complaint 1 1.)

Plaintiff does not allege any theory for holding BarilAmerica liable on the claims he has allege

(breach of contract, promissory estoppel, fraid,). In his opposition, Rintiff argues that Bank
of America could be held liable either because Bainkmerica is a successm interest to Wells
Fargo or because Wells Fargo was acting as thd afBank of America. Plaintiff also contends
that Bank of America can be considerethéwe aided and abettdtk alleged fraud.

None of these theories is pleak] nor is it clear that Plaintiff can plead facts necessary tq
state a plausible claim against Bank of America esealtheories. Indeedjstnot clear from the
current pleading which defendantsiRltiff alleges are liable on whicclaims. Plaintiff is given
leave to amend to state which claims are alleagainst Bank of America and the basis for its
liability on those claims.

B. Breach of Contract Claim
Plaintiff alleges that Wells Fargo entered iatooral agreement to modify the loan in

August 2010 and promised to memorialize the agesim writing. Plaintiff further alleges that

14
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Wells Fargo breached the agreement by refusingritraie to perform on or about July of 2011.
Defendants’ argue that any actiontbe alleged contract is barred ttne statute of frauds and that
alternatively, the contract faifer lack of consideration.

A contract of a type that falls within thequarements of the statutd frauds is invalid
unless memorialized in a writirspbscribed by the party to theached, i.e. the defendant. See
Cal. Civ. Code 81624%ecrest v. Security Nat'l Mortgage Loan Trust 280267 Cal. App. 4th
544, 552 (2008). Mortgage notes and deeds df fallsare subject to the statute of fraudzal.

Civil Code 88 1624, 2922Z¢e, e.g.Phillippe v. Shapell Indus43 Cal.3d 1247, 1258 (1987).
Further, “[a]n agreement to modiéycontract that is subgt to the statute ofduds is also subject
to the statute of fraudsSecrest167 Cal. App. 4th at 553ge also Gammad v. CitiMortgage, Inc
No. C 11-3531 MMC, 2011 WL 6728951, *3 (N.D. Cabd 21, 2011) (invoking statute of fraud
to reject borrower’s breach obwtract claim arising out of lenderdsal promise to modify loan).
Thus, any loan modification or forbearance agre¢menlld be subject to éhstatute of frauds.

Plaintiff argues that there aredily to be sufficient writings ithe Banks’ records to satisfy
the statute of frauds. However, as with theotly of Bank of America liability, he has not
pleaded this as a basis for avaglithe statute of frauds bar.akitiff further argues that his
performance on the loan modification agreemenbrars the agreement from the statute of fraud
requirements. However, performance on anagatement will avoid the bar of the statute of
frauds only when such performance consistsoofiething other than payment of money owed.
Secrest167 Cal.App.4th at 556 (citifgnderson v. Stansbur$8 Cal.2d 707, 716 (1952)). Here,
the only performance called for, and alleged teehaccurred, is payments according to the term

of the alleged modification agreemerT his is not sufficient.

S
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While a plaintiff is not required to anticigaaind plead a response to every defense that

might be raised, when the basis for dismissal appears from the face of the complaint, Plaintiff

—

required to plead around the basisd@missal. Thus, when a plaiifitalleges an oral agreement ¢

D

a type required to be in writinggdditional facts must be allegedptead around to avoid the statut
of frauds bar.See, e.gGiordano v. Wachovia Mortg., FSB010 WL 5148428 (N.D. Cal. Dec.
14, 2010). Here, Plaintiff has not akd any basis to take alleged arahtract out of the statute of
frauds. The motion to dismiss@RANTED on the claim for breach of ntract. While Plaintiff's
ability to plead around statute of fraumgpears doubtful, the Court nevertheleBSNTSLEAVE TO
AMEND.?

C. Promissory Estoppel Claim

o

Plaintiff alleges, in the alteative to his contract claim, @ah Defendants should be estoppe
from refusing to abide by the alleged nfadition agreement based upon the doctrine of
promissory estoppel. The absence of consideratibite fatal to a contract claim, does not defegt
a claim based on promissory estopp@hrcia v. World Sav., FSB83 Cal. App. 4th 1031, 1040-
41, 107 Cal. Rptr. 3d 683, 691-92 (2010), reh'getk@May 5, 2010), review denied (June 23,
2010). Instead, “[u]nder this doctrine a promisobound when he should reasonably expect a
substantial change of position, @ittby act or forbearance, in @lice on his promise, if injustice
can be avoided only by its enforcemendungman v. Nevada Irrigation DistQ Cal.2d 240, 249

(1969). The elements of a claim for promigsestoppel are: “(1) a promise clear and

2 Defendants further argued that the contract cfaifs for lack of consideration and as an illusory
agreement to agree. The Court does not reach theseeartgumdeciding this motion. However, the Couft
notes that additional fees and charges that are addked principal amount owed may be considered
sufficient consideration, at least at the pleading st&geSviridyuk v. BAC Home Loan Servicing,, 2012
WL 174791 (D. Or. Jan. 20, 2012). Further, evendfdhal agreement allegédconstrued to be an
agreement toonsidera loan modification, “[a] contract to negotiate the terms of an agreement is not, i
form or substance, an ‘agreement to agree,” and may be an enforceable agr€&apeland v. Baskin
Robbins U.S.A96 Cal. App. 4th 1251, 1257-58 (2002).

S
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unambiguous in its terms; (2) reliance by the pertyhom the promise is made; (3) [the] relianc
must be both reasonable and forebémand (4) the party assertitite estoppel must be injured b
his reliance.””Advanced Choices, Inc. v. State Dept. of Health Seni82sCal.App.4th 1661,
1672 (2010) (quoting).S. Ecology, Inc. v. State of Californe29 Cal.App.4th 887. 901 (2005)).

Defendants argue that Plaintifas not alleged any detrimentaliance, only an obligation
to make payments that were already due. Pthgdunters that he has alied more than just an
obligation to make payments the original debt. He argues thatincurred continuing costs and
fees in excess of the amountshael originally obligated himself to pay and that he made lump S
payments that caused him to incur penaltiesvidrdrawal from his 401K retirement savings.

A claim for promissory estoppel cannot be bbsied where the acin taken in reliance on
the promise to hold off on a foreclosure was notlmmage than the borrower’s agreement to resu
making payments on the promissory ndt@ntenot v. Wells Fargo Bank, N.A98 Cal.App.4th
256, 275 (2011). However, allegations that trenpiff undertook new obligations or forewent
other options can establish reliance for purposegobmissory estoppel claim. Specifically in th
context of forbearance and loan modificationeggnents, California courts have found when
borrowers undertake or forego actiongeliance on that promise, such allegations are sufficient
support reliance and promissory estopggte Aceves v. U.S. Bank, NL82 Cal.App.4th 218, 226
(2011) (allegations that borrower decidedamego bankruptcy relief based upon the lender’s
promise to negotiate a loan modification sufficiently alleged reliata)ia v. World Sav., FSB
183 Cal. App. 4th 1031, 1041, reh'g denied (Mag010), review denied (June 23, 2010)
(borrowers’ actions in procuring a high cost, highriesé loan secured by other property in order
make a lump sum payment lender representaddivforestall foreclosure sufficient to support

detrimental reliancekee also Salcido v. Aurora Loan Servjc®12 WL 123280 (C.D. Cal. Jan.

(0]
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17, 2012) (borrower reasonably relied upon promise to negotiate a loan modification by making

improvements to her home and gt filing for bankruptcy).

While Plaintiff does allege makg lump sum payments, it is ndear that those payments
were something other than amounts he was afrebligated to pay. (Complaint at 19, 20.)
Further, although Plaintiff argues in his oppositioat the incurred addition&ées and penalties by
withdrawing from his retirement savings to makese lump sum payments, they are not found i
the complaint. Such allegations mightdye@ugh to allege detriemtal reliance undésarcia and
Acevesbut the facts are not allegedtite complaint as currently drafted. Therefore the motion
GRANTED WITH LEAVE TO AMEND.

D. Fraud Claim

Plaintiff alleges that in August 2010, Wells Fargpresented it would mdgithe loan if he
made certain monthly payments, knowing tiat promise was false and Wells Fargo had no
intention to keep its end of thoargain, and that it thereby inteonally defrauded and deceived
him. Defendants argue that the fraud allegatamesinsufficiently partiglar and therefore do not
satisfy Rule 9(b) of the Fedéfules of Civil Procedure.

The elements of a claim based upon fraud acéditiare: false representation, concealmer
or nondisclosure; defendant’s knodtge of the falsity; defendaniatent to induce plaintiff's
reliance; plaintiff's justifiableeliance; and resulting damageazar v. Superior Coustl2 Cal. 4th
631, 638 (1996). A promise made without thentitan to perform can constitute an implied
misrepresentation and thus be actionable as fraidTo comply with Rule 9(b), allegations of
fraud must be specific enoughpat defendants on notice of theecise nature of the misconduct
such that they can defend themselvBli-Magee v. California236 F.3d 1014, 1019 (9th Cir.

2001); see alsbirst Advantage Background Services Corp. v. Private Eyes,368.F. Supp. 2d

t,
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929, 942-43 (N.D. Cal. 2008) (considering Rule 9@nguirements in contéxf a false promise
claim). Hereall Plaintiff only alleges that “on or about August 2010 Wells Fargo represented to
Plaintiff that it would modify the subject loan ifdtiff made certain monthly payments.” (Complaint
1 46.) These allegations do not specify which defendaade the misrepresentations, and lack
sufficient detail as to the identity of the person who made the misrepresentations, what was said,
when. Although Plaintiff need not plead the claim in minute detail, the current allegations are
insufficient. Thus, the motion to dismisSGRANTED WITH LEAVE TO AMEND on these grounds.

Defendants also argue the complaint doesatetje a damages element because any
damages would only be sums that were alrehgyand owing under the existing mortgage. The)
Court finds that the element of damages is suffityaalleged in that Plaintiff seeks tort damages
beyond the amounts due and owing. (Complaint {1 49, 50, 51.)
E. ECOA Claim

Plaintiff alleges that Wells Fargo encouradpu to apply for a loan modification and he
was led to believe his application had been apptovet he was later inforad that his application
for a modification was “still witlthe investor” after fifteen onths, which was tantamount to a
denial of credit and adverse axtiunder ECOA. The ECOA requirtgmt “[e]ach applicant agains
whom adverse action is taken shall be entitle@ $tatement of reasons for such action from the
creditor.” 15 U.S.C. 81691(d)(2)}B Plaintiff alleges that he wmer received any written notice of
the reason for the adverse action takenregdiim on his modification application.

Defendants argue that failure to receive a loan modification is not considered an “advq
action” within the meaning of the statute:

the term “adverse action” means a denial or cation of credit, a change the terms of an

existing credit arrangement, or a refusal to grant credit in substantially the amount or ¢

substantially the terms request&dich term does not includeefusal to extend additional
credit under an existing credit arrangementesd the applicant is diequent or otherwise

and
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in default or where such additional credit wowrceed a previously established credit
limit.

15 U.S.C. 8§ 1691(d)(6). Here, Defendants argaeRtaintiff was behindn his monthly payments
from July 2009 to April 2010, at which time heobght himself current, bdhat Plaintiff fell

behind again within two months. Thustla¢ key time of August 2010 when Wells Fargo
allegedly agreed to a loan mbdation, Plaintiff was delinquent on default. The complaint
alleges a request for modification in Februar@2@nd that Plaintiff kepip with his payments
until June 2009. (Complaint § 15.) It further gte a variety of back and forth negotiations and
agreements for forbearance. It also allegasRaintiff made his regular payment on May 12,
2010, after bringing his loan current, at which tineeasked for a permanent loan modification.
(Complaint 1 20, 21.) The Cowdnnot find, as a matter of lathat Plaintiff cannot prove any
set of facts entitling him to relief under tB€OA based on these allegations. The motion to
dismiss is thereforBENIED as to this claim.

F. Negligence

With respect to his claim for negligence, Ptdiralleges only that “Defndants, and each of

them, owed a duty to Plaintiff to exercise i@aable care so as to not cause them harm,”
incorporating all thereceding allegations. (Cguaint at 160.) “[A] fnancial institution owes no
duty of care to a borrower when the institutiomgolvement in the loan transaction does not
exceed the scope of its conventional role as a mere lender of mbiyayatk v. Heart Fed. Sav. &
Loan Ass'n231 Cal. App. 3d 1089, 1095-96 (1991). Plaimi# not alleged facts that the banks
here exceeded the normal scope of the role asdaidenor does Plaintiff offer facts that it might
allege to cure this deficiency. However, the Court will permit Plaintiff to amend the claim in li
of this ruling, if he is ablezonsistent with Rule 11. Thusgtimotion to dismiss the negligence

claim isGRANTED WITH LEAVE TO AMEND.
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G. UCL Claim

Plaintiff alleges that Defendants committed unfair business practices by promising
modifications and then declining to performialihcompelled him to apply for further and less
beneficial modifications in a "&t and Switch" manner and vialag ECOA. (Complaint 64.)
Because the Court finds that the ECOA clairsufficiently pleaded, the/CL claim derived from
that alleged violation ialso sufficiently alleged. The motion to dismis®BENIED as to this claim.
H. Declaratory Relief

Plaintiff alleges that there is an actual comérsy as to each pargytights and obligations
with respect to the loans and promised loanification. Thus the claim appears to depend upo
whether there is legal duty to enforce the |loadification as promised. Because the Court has
granted the motion with respectttee breach of contract, prassory estoppel, negligence and
fraud claims, as well granting the motion with resfpto Defendant Bank @&merica generally, the
underlying basis for the declaratoryieéclaim is insufficiently allege as a result. Therefore, the
motion iISGRANTED WITH LEAVE TO AMEND as to the declaratory relief claim.

CONCLUSION

Based upon the foregoing, the MotiorGBANTED WITH LEAVE TO AMEND as to the
breach of contract, promissory estoppel, negligefraud, and declaratory relief claims and is
DeNIED as to the ECOA and UCL claims. Plainsffall file and serve his amended complaint ng
later than September 26, 2012. Defaridahall file and sge their responsivpleading within 15
days thereafter.

| T IsSO ORDERED.

Date: September 10, 2012 W

(/ YvONNE GoNZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE
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