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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

TIM KRANSON, Case No.: 11-cv-05826-YiS

ORDER GRANTING IN PART AND DENYING IN
PART DEFENDANT’'SM OTION FOR SUMMARY
JUDGMENT OR, IN THE ALTERNATIVE ,
VS. PARTIAL SUMMARY JUDGMENT (DKT. NoO.
26); AND DENYING PLAINTIFF 'S CROSS
MOTION FOR SUMMARY JUDGMENT OR IN
FEDERAL EXPRESS CORPORATION, THE ALTERNATIVE , PARTIAL SUMMARY
JUDGMENT (DkT.NoO. 39)

Plaintiff,

Defendant.

Pending before the Court are two summnjadgment motions. Plaintiff Tim Kranson
(“Plaintiff”) filed this disability discrimination action against Defgant Federal Express Corporat
(“Defendant” or “FedEX") in state court on Octol#8, 2011. Plaintiff allegenine claims against
FedEx: (1) disability discrimination under tRair Employment and Housing Act (“FEHA”"); (2)
failure to provide reas@ble accommodation; (3) failure to engage in the interactive process; (
violation of the California Family Rights Act (“CFRA”"); (5) retaliation; (6) failure to prevent
discrimination; (7) wrongful termination in violation of public policy; {@lation of Business and
Professions Code section 17260seq(“UCL"); and (9) declaatory relief. (DktNo. 1 (“Compl.”).

Plaintiff seeks a determination of whether FedEx’s medical leave policy constitutes an unfair

90
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busir

practice under the UCL, and a judicial declaration that the FedEx Policy violates FEHA. (Co]npl. é
o

Prayer for Relief { 5.) Plaintiff also seeks epéary and punitive damages. (Compl. at Prayer
Relief T 3.)

Defendant filed a Motion for Summary Judgment or, in the Alternative, Partial Summa
Judgment on July 24, 2012. (Dkt. Nos. 26 & 27 (“Motion” or “Mot.”).) On August 21, 2012,
Plaintiff filed his Opposition to Motion for Sumary Judgment, or in the Alternative, Partial
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Summary Judgment, and Crosstia for Summary Judgment, or the Alternative, Partial
Summary Judgment. (Dkt. No. 8®pposition” or “CrossMotion”).) Defendant filed its reply to
Plaintiff's Opposition and opposition to PlaintgfCross-Motion on September 4, 2012. (Dkt. N¢
(“Reply”).) On September 18, 2012, the Court hatal argument on the Mion and Cross-Motion
(Dkt. No. 79.)

Having carefully considered the papers siitad and the pleadings in this action, the

arguments of counsel, and for the reasons set forth below, the Court hereby:
. DeNIes Defendant’s Motion for Sumary Judgment as to tledaims for disability
discrimination, failure to provide reasonal@lccommodation, failute engage in the
interactive process, retaliation, failurepgrevent discrimination, wrongful terminatig
in violation of public policyyiolation of UCL, and declatory relief (first, second,
third, fifth, sixth, seventh, eightland ninth claims, respectively);
o GRANTS Defendant’s Motion for Summary Judgment as to the fourth claim for
violation of the CFRA; and
. DeNIEs Plaintiff's Cross-Moton for Summary Judgmeitt its entirety.
l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff worked as a full-time Ramp Agenttae Oakland Airport facility of FedEx at the
time of his injury on February 2, 2011. (RS®. 6.) On that date, Priff suffered a crushing an
degloving injury to toes on hisftdoot and a ruptured tendon s right elbow. (RSS No. 8.)

FedEx policy 1-8, entitled Leave of Absence (Medical) — Merit Hourly (“Policy 1-8),
provides employees with up to 90 dafanedical leave of absencéRSS No. 11.) It also provide
that after the exhaustion of FamilgcaMedical Leave Act (“FMLA”)/CFRA leaveand the 90 days
of medical leave under Policy 1-8, FedEx may replide position of the employee on leave or a

the position to remain unfilled.ld.) From February 2—-8, 2011, Plafhtvas on paid medical leave

1 “RSS” refers to the Reply Separ&tatement of Undisputed Material Facts in Support of Defendant’s |
for Summary Judgment, or in the Alternative, PhBiammary Judgment, and in Opposition to Plaintiff's
Cross-Motion for Summary Judgment, or in the Alaive, Partial Summary Judgment. (Dkt. No. 48.)
Unless otherwise noted, the references to the matacdiahos. include the evidence supporting the same.

2The CFRA (Cal. Gov't Code section 1294%1.seq). closely parallels the provision$ the FMLA (29 U.S.C. section
2601,et seq).
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of absence, pursuant to FedExipp1-7 (Medical Absence Pay Red). (RSS No. 12.) Although
the policy permits it, as a matter of practice Fed&es not count the first 40 work hours (7 days) of
medical leave under this policyagst an employee’s FMLA/CFRA#&ve, or leave pursuant to
Policy 1-8. (d.)

Kathleen Cline (“Cline”) is the Human Cagitdanagement Program (“HCMP”) Advisor at
FedEx. (RSS No. 10.) Cline oversees employdesare out on medicaddves and facilitates
requested disability accommodations. FedEx uses Sedgwick(@d&gwick”) as a third-party
administrator of workers’ compensation clainf®SS No. 19.) Sedgwick arranged with another
company, Intracorp, to have its employee, nurseK&lumb (“Nurse Plumb”), attend and monitor
Plaintiff's medical visits with t8 treating physician, Jack H. Stekt.D. (“Dr. Stehr”). (RSS Nos. 18
& 19.) Dr. Stehr is a Board @édied orthopedic surgeon and a qualified medical examiner for
workers’ compensation claims. (RSS No. 18.) Huwr&imb would keep Cline aware of Plaintiff’s
work/disability status following his medicaisits with Dr. Stehr. (RSS No. 19.)

On February 8, 2011, Nurse Plumb advisede&livat Plaintiff was temporarily totally
disabled from work. (RSS No. 20.) Riaff's 84 days of FMLA and CFRA leavend 90 days of

medical leave under Policy 1-8 began to run on February 9, 2011. (RSS Nos. 13 & 14.) Durng tl

time, Kranson retained the right to returrhte position as a full-time Ramp Agentd.j

By letter on February 9, 2011, Cline s@intiff a letter that stated:

We will hold a position open for you for at least ninety (90) calendar days and the
exhaustion of any eligible FMLA entitlementif you are unable to return to work
within this period oftime, we may need to replageu in your position in order to
maintain service to our customers. If yqasition is replaag you will report to the
District HCMP Advisor and yauwork location will be charged to the District Office
for administrative purposes until you are esled to return to wh full duty. If your
position is no longer available, and you are ttedeased to return wwork (other than
TRW), you will be given opportunity toubmit unlimited JCA'’s, for a 90 calendar
day period or the remainder of your mediézdve, whichever is less, and receive
preferential placement for lateral or lawevel positions for which you are qualified
to perform with orwithout reasonable acoonodation. If you he&e not accepted a
job by the expiration of this period, yoemployment will be terminated.
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(RSS No. 16; Kranson Dep., Ex £2®n February 17, 2011, Plaintifflled Cline to give her an
update of his medical condition. (RSS No. 17.)

On March 3, 2011, Plaintiff called Cline to infotmar that he had seen.[Btehr, and that he

was doing well. (RSS No. 62.) He informed hextthe was hopeful to get his cast off later that
month and that his toagere doing well. Ifl.) In late March or earlpril 2011, Plaintiff called his
manager, Operations Manager Reginald Wright (M), to inquire abouhis position and to mak
sure it would be available to him when he was reléds return to work. (RSS Nos. 7 & 63.) Wi
informed Plaintiff not to worry about his position and told him “you’re not going anywhere.” (R
No. 64.)

On May 4, 2011, Plaintiff exhausted his FMLA/RA leave. (RSS No. 15.) On May 9, 2
Plaintiff had an appointment with Dr. Stehr, winidurse Plumb and Plaintiff's wife attended (*M:
9th Appointment”). $eeRSS No. 22.) Plaintiffrad his wife recall that d@his appointment, Dr. Stg
asked Nurse Plumb whether a modified work dcifewas available for Plaintiff. (Kranson Dep.
68:7-17 & 68:23—-69:7; PlaiffitiTim Kranson’s Declaration inipport of Plaintiff's Opposition to
Motion for Summary Judgmennd in Support of Plaintiff's Ces-Motion (Dkt. No. 42 (“T. Kransa
Decl.”)) 1 17; Jacqueline Kranson’s Declaratiorsupport of Plaintiffs Opposition to Motion for
Summary Judgment and in Supporfddintiff’'s Cross-Motion (DktNo. 41) 1 2.) Dr. Stehr does
recall any conversation at the May 9th Appointnregarding modified, restted, or light-duty
(RSS No. 22), but testified that he routinely ds&sause of the pressures to return employees tq
work. Nurse Plumb denies that Dr. Stehr askechgrquestion regarding mdigid work schedule
modified work duty. (Declarain of Karen Plumb, R.N. in Suppaf Defendant’s Opposition to
Plaintiff's Cross-Motion (Dkt. No51) 1 4.) Also on May 9, 2011, NurBé&umb reported to Cline tl

®The parties have separately attachrcerpts of Plaintiff's deposition transcripts in support of their brief$

(Declaration of Charles W. Matheis Jr. and Noticeadgment of Exhibits in &port of Defendant Federal

Express Corporations Motion for Summary Judgment s Decl.” (Dkt. No. 29)) at Ex. A (Dkt. No. 29}

1); seeDeclaration of P. Bobby Shukla in Support chiRtiff’'s Opposition to Motion for Summary Judgme
and in Support of Plaintiff's Cross Motion for Summary Judgment (“Shukla Decl.” (Dkt. No. 39-1) at E
(Dkt. No. 39-2);see alsdeclaration of Charles W. Matheis Jr. No. 2 (“Matheis Reply Decl.” (Dkt. No. 4
Ex. H (Dkt. No. 49-1). For ease of reference in this Order, the Court will refer to Plaintiff's deposition
transcripts as “Kranson Dep. page” or “Kranson Dep., Ex. #.”
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Plaintiff remained off work; Cline interpreted thsmean he remained temporarily totally disable

from work. (RSS No. 21.)

Plaintiff exhausted his leave pursuant tdid301-8 on May 10, 2011. (RSS No. 15.) By I¢
dated May 19, 2011, FedEx advised Plaintiff thabiraler to maintain operational efficiency and
service to [its] customers, it [might] be necessaoy&liminate his position and wished him a “spq
recovery” so he could “return t@ork in the near future.” JeeRSS No. 29; Kranson Dep., Ex. 14
Plaintiff acknowledged his understandiof the possibility of thelienination of his job on May 23,
2011. (RSS No. 29.) Some time after May 19, 2011n#ffacontacted Cline, who told him that h
would be placed on personal leave of absence for 90 days and would have to look for a later
or accept a lower paying position, such as a pad-joh. (RSS No. 113.) Plaintiff told Cline he
could not live on part-time work.Id.)

On June 6, 2011, Dr. Stehr released Plaintifetarn to work beginning June 13, 2011. (F
No. 37.) The release was to rettorfull duty, without restrictions. Iq.) Plaintiff agrees that as off
June 13, he had no need for an accommodation at wakk. @n the day of the June 6 appointmg
Plaintiff called Cline to inform her of the releasg&kSS No. 110.) Plainfifiso called Wright and
learned that FedEx was not hiringyanore Ramp Agents at the Oakdafacility because they had
many Ramp Agents. (RSS Nos. 30 & 110.) Plaih@ffl no reason to disbelieve the statement f
Wright. (RSS No. 30.)

On June 10, 2011, Cline informed Plaintiff bytée that he was being placed on a 90-day
personal leave, during which he could applydtrer FedEx jobs for which he was qualified.
Plaintiff was advised that if Head not found another position aftee 90 days expired, he would [
terminated from employment with FedEx. (RIS& 38.) Plaintiff acknovedged his understandin
of the information and requirements on June 13, 20Ml) He also acknowledged that he was
unwilling to relocate for another BEx position. (RSS Nos. 38 & 39.)

During Plaintiff's 90-day personal leave/job-sgarthe only jobs available for which he w
gualified were part-time jobs. (RSS No. 41.) Rtiffi does not dispute that FedEx sent him job
notices for out-of-state or part-time positions.SE@No. 116.) At least one job opportunity for a

time job came to Plaintiff from FedEx in the foohan offer. (RSS No. 118.) Plaintiff would not
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have applied to available part-time Ramp Agerditions at the Oakland facility, had any been
available to him. $eeRSS Nos. 42 & 43.)

On October 20, 2011, Plaintiff was terminatezhirhis employment with FedEx for being
unable to return to work from hieedical leave of absence, consisteith Policy 1-8. (RSS No. 44
Plaintiff filed a Complaint of Discrimination witthe California Department of Fair Employment
Housing on August 5, 2011. (RSS No. 45.)

Defendant moves for summary judgment dmade claims. Plaintiff opposes summary
judgment on all claims except for the CFRA claim, to which Plaintiff agrees summary judgme
Defendant is proper. (Opp. at 2.) Plaintiffgsanoves for partial summary judgment on liability
the claims for: (1) disability discrimination;)(failure to provide reasonable accommodation; (3)
failure to engage in interactive process; (5) retaliation; (6) failure to prevent discrimination; (7,
wrongful termination; and (8) violation of UCLPlaintiff requests full summary judgment on the
ninth claim for declaratorgelief. (Opp. at 20.)

I. DiscussIoN
A. Legal Standard for Motion for Summary Judgment Under Fed. R. Civ. P. 56

Summary judgment is appropriatden there is no genuine dispus to any material fact 3

the moving party is entitled to judgment as a maitéaw. Fed. R. Civ. P. 56(a). A party seeking

summary judgment bears the inlittwrden of informing the court ahe basis for its motion, and of
identifying those portions of th@eadings, depositions, discovergpenses, and affidavits that
demonstrate the absence of a geaussue of material facCelotex Corp. v. Catretd77 U.S. 317,
323 (1986). Material facts@athose that might affette outcome of the casé@nderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). The “mere existencsooiealleged factual dispute betwe
the parties will not defeat astherwise properly supported tran for summary judgment; the
requirement is that there be genuineissue oimaterialfact.” Id. at 247-48 (dispute as to a mate
fact is “genuine” if there is sufficient evidence Boreasonable jury to return a verdict for the nor
moving party).

Where the moving party will have the burderpadof at trial, it must affirmatively

demonstrate that no reasonatbiler of fact could find othethan for the moving partySoremekun V.
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Thrifty Payless, In¢.509 F.3d 978, 984 (9th Cir. 2007). On an issue where the non-moving p4

bear the burden of proof at trifthe moving party can prevail merddy pointing out to the district

court that the non-moving party leckvidence to support its cadd. If the moving party meets it$

initial burden, the opposing party must then set'spiecific facts” showing a genuine issue for tri
in order to defeat the motiond. (quotingAnderson477 U.S. at 250). The opposing party’s

evidence must be more than “merely cologaliut must be “signitiantly probative.”ld. at 249-50

Further, that party may not rest upon mere allegations or denihis aflverse party’s evidence, but

instead must produce admissible evidence that showsuingassue of materiaatt exists for trial.
Nissan Fire & Marine Ins. Co. v. Fritz Cos., In210 F.3d 1099, 1102-03 (9th Cir. 200Q&lson v.
Pima Cmty. College Dist83 F.3d 1075, 1081-1082 (9th Cir. 1996héte allegation and specula
do not create a factual disputeAypin v. Santa Clara Valley Transp. Agen2gl F.3d 912, 922 (9
Cir. 2001) (“conclusory allegationsisupported by factual data are ingiéint to defeat [defendant
summary judgment motion”).

When deciding a summary judgment motion, a cowst view the evidere in the light mos
favorable to the non-moving party and drdiywstifiable inferertes in its favor.Anderson477 U.S
at 255;Hunt v. City of Los Angele638 F.3d 703, 709 (9th Cir. 2011). However, in determining
whether to grant or deny summary juaant, it is not a court’s task “sxour the record in search g
genuine issue of triable factKeenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996) (internal
guotations omitted). Rather, a court is entitietrely on the nonmovingarty to identify with
reasonable particularity the evidenhat precludes summary judgmentee id. Carmen v. San

Francisco Unified Sch. Dist237 F.3d 1026, 1031 (9th Cir. 2001 e district court need not

examine the entire file for evidence establishingraugee issue of fact, where the evidence is not

forth in the opposing papers with adequate refegs so that it could conveniently be found.”)
B. Disability Discrimination (First Claim)

1. Legal Standard for Disability Discrimination Claim Under FEHA

The elements of a prima facie case of disghdliscrimination are: (1) the plaintiff is

disabled under FEHA; (2) the plaintiff can, withwithout reasonableccommodation, perform the
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essential functions of his positigrand (3) the defendant subjected the plaintiff to an adverse
employment action (4) because of the disabilfyila v. Continental Airlines, Inc165 Cal. App. 41
1237, 1246 (Cal. Ct. App. 2008); Cal. Gov't C&l&2940(a). “Whatever the employer’s
decisionmaking process, a dispi@r treatment claim cannot succeetess the employee’s protecty
trait actually played a role in that process and hdet@rminative influencen the outcome.’'Hazen
Paper Co. v. Bigging07 U.S. 604, 610 (1993) (emphasis supplied).

Where there is no direct exdce of discrimination, Califoraicourts analyze disability
discrimination claims under the three-stdgeden-shifting framework set forth McDonnell
Douglas Corp. v. Greert11 U.S. 792, 802-04, 807 (197&uz v. Bechtel Nat'l, Inc24 Cal. 4th
317, 354- 55 (2000Bradley v. Harcourt, Brace & Cp104 F.3d 267, 270 (9th Cir. 1996).
California courts also look to federal anti-discriation law as an aid imterpreting analogous sta
law provisions.Guz 24 Cal. 4th at 354.

If a plaintiff succeeds in establishing a prifaaie case (step one), the burden of producti
shifts to the defendant to antilate a legitimate, non-discrinatory reason for the adverse
employment action (step two). tlie defendant does so, the ptdf moves to step three to
demonstrate that the defendant'scalated reason is a pretext famlawful discrimination “by eithe
directly persuading theoart that a discriminatory reason radikely motivated the employer or
indirectly by showing that the employer’s ffeved explanation is unworthy of credencéfagon v.
Republic Silver State Disposal In292 F.3d 654, 658-59 (9th Cir. 20@Riternal quotations and
citations omitted)Godwin v. Hunt Wesson Ind.50 F.3d 1217, 1220 (9th Cir. 1998).

To establish pretext under stepeth, very little direct evidexe of discriminatory motive is
required, but if circumstantial evidence is off@, such evidence has to be “specific” and
“substantial.” Id. at 1222, Cornwell v. Electra Cent. Credit UnipA39 F.3d 1018, 1028 n.6 (9th G
2006) (merely denying the credibilibf defendant’s proffered reas@or the challenged employme

* The second element is also described as requiring that the plaintiff is a “qualified indivBuaidage v.
Hahn, 57 Cal. App. 4th 228, 236 (Cal. Ct. App. 199A) gqualified employee is one “who can perform the
essential duties of the employment position with reasonable accommoddaiaeh v. State of Californja2
Cal. 4th 254, 264 (2007). Essential functions are defase“the fundamental job duties of the employmer
position the individual with a disability holds or desires.” Cal. Gov't Code § 12926(f).

]

r.

—
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action or relying solely on plaiiff's subjective beliefs that the action was unnecessary are

insufficient to show pretext)Vallis v. J.R. Simplot Co26 F.3d 885, 890 (9th Cir. 1994) (“a plainfi

cannot defeat summary judgmenply by making out a prima faccase” to show pretext or
“deny[ing] the credibility of the [defendant’s] witnesses”) (internal citations omitted) (second
alteration in original).

2. Summary of Parties’ Positions

FedEx contends that Plaintiff cannot estdbhigs prima facie case. First, he was npt

qualified to do his job when he walisplaced on May 10, 2011. (Mot. at 11.) At that time, he c
not perform all of the essentialrfctions of a Ramp Agent, namely, he could not lift 75 pounds,
required by the job descriptionld(at 12.) FedEx further contends he was not qualified becaug
Stehr had not released him to work on May 10. Second, Plaintiff was not disabled when he
terminated because he was fully recovered (@®tled no accommodation) as of June 13, 2011
thus needed no accommodation when he was tatedrin October 2011. (Mot. at 13.) Third,
Defendant contends there is no evidence of discrimipantent in the decien to displace Plaintiff
or to terminate him. 1d.) FedEx emphasizes that Guy Caprilianaging Director of Operations
FedEx in Oakland (“Capriulo”), madedldecision to displace Plaintift€., not to replace his
position) based on operational necessity.) (

Defendant contends that even if Plaintiff could establish his prima facie case, it had le
non-discriminatory reasons for its employmeetidions. Beginning in approximately 2008, Fed
experienced a significant reduction in the volumé&aifjht at the Oaklandatility. (RSS No. 31.)
The result has been, among other things, a reductitve inumber of aircratb load and unload.

(Id.) With the reduction in aircraft arriving andpéeting in Oakland, FedEx became overstaffed

ff

puld
as

5e Dr
vas

and

Ditim

=X

with

Ramp Agents. (RSS No. 33.) Accordingly, it vdetermined to reduce the number of Ramp Agents

through attrition, rather than simply laying somehe@m off, or reducing them to part-timdd.j
Any Ramp Agent position vacated, for atbver reason, was not backfilledd.Y FedEx is not
presently hiring full-time employees at the Oakland facility, nor has Wright hired a full-time

employee the entire time he Hasen an Operations Managee (since 2005). (RSS No. 34.)
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The Oakland facility has an AM operationP&l operation and the West Coast Overlay

(“WCOQ?”) operation. (RSS No. 35.) With the redoctiin volume, the aircraft for the WCO opere]:on

arrive much later. 1¢.) Accordingly, there was no work for the WCO operation Ramp Agents

first half of their shift. [d.) In order to make productive usethose employees, the decision wa
made to have those Ramp Agents work a split shifishich they work one-half of their shift as a
WCO Ramp Agent and one-half of their shift as adévial Handler supportingither the AM or PM
operation. Id.)

FedEx contends that reducingféing levels and headcount $ave money is a legitimate

r th

L

D

reason for termination, even where the terminated @replis on disability leave. As part of FedEx’s

plan to reduce the number of Ramp Ageand consistent with Policy 1-8, Plaintiff was displaced

from his Ramp Agent position, which has never bidld because it canndie justified based on

departmental operating requirem&nHe was not eliminated, according to FedEx, because of his

disability. (Mot. at 14.) Indct, the only reason he was terminates because he failed to obtain

another position before October 10, 201MH.)(

Plaintiff responds that he can establish a prima facie case. He asserts that he was entitled

job protection when Dr. Stehr released him and titathat time, he was capable of performing the

essential functions of his job. (Opp. at 17 & 2Plaintiff also argues #t Defendant improperly

focuses on his condition at the time of his terrmama—the proper timeframe to consider is when

FedEXx failed to reinstate him: “if defendant feetommodated plaintiff before expiration of the 90

daysJ,] then he would have retained his position All of plaintiff's damagedlow from this event.’
(Opp. at 17-18.)

As to the issue of discriminatory intent aRedEX’s proffered non-discriminatory reasons

for

its actions, Plaintiff asserts it is sufficient that FedBsed his removal on his inability to return fiom

a medical leave of absence to full duty lbefthe expiration of 90 days. (Opp. at itB;at 19 (“He
was selected for removal solely because of the leave of absence required by his disability.”).

emphasizes that FedEx does not disghat he would have retainkis job if he had not been hurt

and on medical leave for more than 90 days. (Oppl.at Plaintiff believes that he need not prove

pretext because FedEXx’s reas@elitis direct evidence of stirimination. (Opp. at 18.)

10

Pla
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3. Triable Issues of Fact Exist on Plaitiff's Disability Discrimination Claim

As the preliminary matter, the Court notes éhare three critical events at issue in
action: (1) May 10, 2011, when Plaintiff's 90ydi@ave under Policy 1-8 expired and he was
displaced; (2) June 13, 2011, when Plaintiff was reletsesturn to work full duty; and (3) Octob
10, 2011, when FedEx terminated Plaintiff. WIikEdEx makes arguments as to how Plaintiff’s
prima facie elements fail based on various pamtsne, Plaintiff focuses on the loss of job
protection as of May 10, 2011. However, FedEx seernencede the relevance of when the deq
was made to displace Plaintiff, which occurred/iay 2011. (Mot. at 11; RSS Nos. 29 & 113.) A
such, the Court first consideltee facts as of this time.

When Plaintiff was displaced, the parties dodispute that he was unable to return to ful
duty work and was either disabled or regardedisebled by FedEx. (RSS No. 21.) Itis also
undisputed that Plaintiff suffetlean adverse employment action when his job was eliminafesito
the other elements, the Court firttiat a triable issue of fact eisyegarding whéer Plaintiff was
able to perform the essential functions of hisigpms with or without @commodation, as of May 1
and whether FedEx’s conduct wagtiause of” his disability.

During his leave, Plaintiff remained in caot with Cline and provided updates of his
condition. As of March or Apri2011, he reported he was making progress. But when Plaintiff
leave was about to expire, it appears that Cline madsfort to confirm Plaintiff's status despite {
fact that his progress, toahpoint, had been positifeNumerous courts haveld that “[hJolding a
job open for a disabled employee who needs time t@ezate or heal is in igéf a form of reasonal

accommodation and may be all that is required where it appears likely that the employee will

®> An adverse employment action must materially affieet‘terms, conditions, or privileges of employment.”

Yanowitz v. L'Oreal USA, Inc36 Cal. 4th 1028, 1054 (2005).

® While a written job description is evidence of whethgrarticular function is essential, “other relevant
evidence that may be consideredi@termining the essential functions of a job might include the actual \
experience of current or past employees in the jabathount of time spent performing a function, and th
consequences of not requiring that an employee perform a funchap’t of Fair Employment & Housing
Lucent Technologies, InaC 07-3747 PJH, 2008 WL 5157710, at *9 (N.D. Cal. Dec. 8, 2668}, 642 F.3d
728 (9th Cir. 2011) (citing Cal. Gov'tdde § 12926(f)(2)). The Court is nmersuaded that no triable issug
exists over whether Plaintiff was qualified to perfarRamp Agent’s essential duties merely because he
not lift 75 pounds. (T. Kranson Decl. Y 3-5.)
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to return to an existing position atnse time in the foreseeable futurelénsen v. Wells Fargo Ban

k

85 Cal. App. 4th 245, 263 (Cal. Ct. App. 2000). Basethe evidence presented, a reasonable jury

could find that—based on what FedEx knew at the-tirt was likely that Plaintiff would be able {
return to his job in the foreseeable future #rat additional time wodl have been a reasonable
accommodationSee alsdHanson v. Lucky Stores, In@4 Cal. App. 4th 215, 226 (Cal. Ct. App.
1999) (“[A] finite leave can be a reasonable anowdation under FEHA, providet is likely that af
the end of the leave, the employee wouldblke to perform Isi or her duties.”)Humphrey v.
Memorial Hospitals Ass’i239 F.3d 1128, 1139 (9th Cir. 2001) (leave of absence was reasong
accommodation for plaintiff's disabilityNunes v. Wal-Mart Stores, Ind.64 F.3d 1243, 1247 (9tHh
Cir. 1999) (under the Americans with Disabilitiest (“ADA”), “[e]ven an extended medical leavg
or an extension of an existing leave period, mag beasonable accommodation if it does not po
undue hardship on the employer”).

Plaintiff has also raised a thike issue of fact regarding FedE motivations for its conduct.
FedEx contends that it was permitted to and didvioPolicy 1-8 by eliminating Plaintiff’'s position
as part of its business plan to reduce beadt through attritionFedEx, however, was not
transparent that when his leave began, itdieehdy decidedhat his position would be eliminated
he could not return by the 91st dayeéDeposition of Guy Capriulo (“Capriulo Dep.”) at 32,
attached as Ex. E to Shukla Dg@kt. No. 39-6) (“[T]he decision was never made because of I

disability. The decision was made because heau of that position for 91 days. And, by policy

(0]

\ble

Se ar

if

is

we can make the decision on whether or not we need to replace it for business demand, or not.”);

Declaration of Guy Capriulo iBupport of Defendant’s Motidior Summary Judgent 1 3—-4 (Dkt.
No. 30); Motion at 14.) In addition to beingormed in writing that his position “may” be

eliminated, Plaintiff called his manager (Wright) tokaaure his job would be available to him when

he was released to return to work, to which Wrighd Plaintiff, “you’re not going anywhere.” (R
Nos. 63 & 64.) Further, Managing Director Gajy and Michael Blandird, Plaintiff’'s senior
manager (“Blanchard”), both testiflehat if Plaintiff had not beeinjured or never went on medicg

leave, he would have keptshpb. (RSS Nos. 127 & 128.)
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These are specific and substantial facts from kwhiceasonable jury califind that Plaintiff's

disability was a motivating factor in FedEx’s d&on to eliminate his positn. It is possible that
FedEx specifically chose to insulate itself from dssions with Plaintiff sucthat it could strictly
follow Policy 1-8 and eliminate higosition. It is also possibleahFedEx earnestly followed the

Policy based on its cost concerns, having no knowledge of Plaintiff's recete¢ug. Neither party

has met the burden on summary judgmentsdrmivn that no triaklissues existSeeNorris v. Allied;

Sysco Food Services, In848 F. Supp. 1418, 1434 (N.D. Cal. 1996) (where employer stated i
writing that the reason it terminated plaintifds her continuing unavailability for work and
reasonable jury could have concluded she was unaleaitabwnork because of her disability, a trig
issue existed regarding whether ptéf's disability was a motivatingactor in employer’s decision
terminate her).

For the foregoing reasons, the CdDENIES the Motion and Cross-Motion on the first clai
for disability discrimination.

C. Failure to Provide Reasonable Accommodation (Second Claim)

Under FEHA, employers have an affirmatihaty to make reasonable accommodations f(
known disability of an employegrovided the accommodation does aaate an undue hardship

the employer’s operations. Cal. Gov't C&l&2940(m). “Where a necessary accommodation i

obvious, where the employee requests a specitiazailable reasonable accommodation that the

employer fails to provide, or where an employatipgates in a good faitimteractive process and
identifies a reasonable accommodation but faijsrtwide it, a plainff may sue under section
12940(m).” Nadaf-Rahrov v. Neiman Marcus Group, Iri66 Cal. App. 4th 952, 983 (Cal. Ct. Ay

2008). To establish a prima facie case for failuracdmommodate, a plaintiff must show that: (1)

D

ble

to

m

DI a
o

L

D

DP.
he

suffers from a disability covered IREHA; (2) that he is otherwise qui#did to do his job; and (3) that

defendant failed to reasonably accommodate his disabilégsen85 Cal. App. at 256. An
employer’s failure to provide reasonable accommodas a violation of th statute even in the
absence of an adverse employment actking v. United Parcel Serv., Incl52 Cal. App. 4th 426
442 (Cal. Ct. App. 2007).
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FEHA provides examples of what constitite“reasonable accommodation.” This may
include: making existing facilities used by employesedily accessible to, and usable by, individ
with disabilities; job restructung; part-time or modified workchedules; reassigremt to a vacant
position; acquisition or modification of equipmeamtdevices; adjustment or modifications of
examinations, training materials or policies; thevsion of qualified readsror interpreters; and
other similar accommodations for individuals with disabiliti&sotch v. Art Institute of California
Orange County, In¢173 Cal. App. 4th 986, 1010 (Cal. Ct. App. 20G@@eCal. Gov't Code §
12926(0); 2 Cal. Code Regs. § 7293.9(a); 42 U.SX2181(9). California cots have adopted thq
Equal Employment Opportunity Commission’s npietative guidance on the ADA, in which a
reasonable accommodation meangtaification or adjustment tilne workplace that enables the
employee to perform the essential fuans of the job held or desiredScotch 173 Cal. App. 4th a
1010 (citingNadaf-Rahroy166 Cal. App. 4th at 975-76).

Defendant’s primary argument is that it wet required to protect Plaintiff's job beyond 8
days under CFRA. (Mot. at 9.) Citifiggmlinson v. Qualcomm, Ind-edEx argues that CFRA do
not guarantee reinstatement to saene or comparable position wldhe employee is terminated {
part of a work force reduction. 97 ICApp. 4th 934, 940 (Cal. Ct. App. 2002)See alsdreply at 61
7 (arguing that an employer need not hold atposopen indefinitely as an accommodation).
Because Plaintiff admits that he did not needaccommodation after June 13, 2011, FedEx foct
its argument on what it was required to do to eable accommodate Plaintiff prior to June 13.
(Reply at 5.) However, FedEx alpoints to its multiple offers available positions (occurring aft
June 13) aseasonableaccommodations thatafffered Plaintiff. (d. (also identifying Plaintiff's
medical leave itself and extensions #wdras reasonable @ammodations).)

Plaintiff asserts that FedEailed to offer a reasonable@mmmodation by failing to even

consider extending his leave ofsaince beyond the 90 days under Pali€d. (Opp. at 7-8.) Plaintiff

emphasizes that FedEx has not attempted to éingtikeeping his position open would have cau
an undue hardshipld( at 8.)
The Court agrees that a triable issue leenlraised regarding whether FedEx failed to

reasonably accommodate him. This case distinguishableTfoominson where plaintiff was
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selected for layoff as part of a company-widéuaion-in-force while on maternity leave. Here,
sufficient evidence exists to raishe inference that FedEx implented its headcount reduction an
specifically chose to eliminateditiff's position through Policy 1-Becauséne was unable to retu

from medical leave. For the same reasons disdussave in Section 11.B.3& reasonably jury coulg

nd

=

find that, based on what FedEx knew at the time his job-protected leave expired, additional time

would have enabled Plaintiff to return to teissting position within a foreseeable peridinsen8s
Cal. App. 4th at 263danson 74 Cal. App. 4th at 226. Triabisues exist regarding whethather
party had an understanding as to hmwch additional time Plairitiwould need to recuperate.

The CourtDeNIES the Motion and Cross-Motion on the second claim for failure to provi
reasonable accommodation.

D. Failure to Engage in the Interactive Process (Third Claim)

Under FEHA, it is unlawfufor an employer “to fail to engage in a timely, good faith,
interactive process with an erogke to determine effective reamsble accommodations, if any, in
response to a request for reasonable accomnoodagi an employee or applicant with a known
physical or mental disability.’Cal. Gov't Code 8§ 12940(n)[A]n employer who knows of the
disability of an employee has an affirmative dittynake known to the employee other suitable |
opportunities with the employer anddetermine whether the employisanterested in, and qualifi¢
for, those positions, if the employer can do so withmdue hardship or if the employer offers sin
assistance or benefit to othesalled or nondisabled employeedas a policy of offering such
assistance or benefit to any other employe&silliman v. United Air Lines, In¢53 Cal. App. 4th
935, 950-51 (Cal. Ct. App. 1997). The employer is requmeengage in an interactive process &
in the case of a “perceived” disabilitgzelfo v. Lockheed Martin Corpl40 Cal. App. 4th 34, 61§
(Cal. Ct. App. 2006).

In general, “it is the responsibility of the inddual with a disability to inform the employer

that an accommodation is neede&pitzer v. The Good Guys, In8Q Cal. App. 4th 1376, 1384 (¢

Ct. App. 2000). “[I]t is the employee’s initigéquest for an accommodation which triggers the
employer’s obligation to participate in the intdnae process of determining one. If the employe

fails to request an accommodation, the employer carabeld liable for failing to provide oneld.
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(quotation anditations omitted)King, 152 Cal. App. at 443 (employer cannot be expected to re¢ad

employee’s mind and is ordinarily not liable Bor accommodation of which it had no knowledge).

While the employee is typically required “to ten@especific request for a necessary accommod

(King, 152 Cal. App. at 443 (quotirgpitzer 80 Cal. App. 4th at 1384)¥he burden is not entirely gn

the employeeJensen85 Cal. App. 4th at 261-62). “The irdetive process is at the heart of the
ADA'’s process and essential to accomplishing its goalsEmployees do not ya at their disposa
the extensive information concerning possditernative positions or possible accommodations
which employers have. Putting the entire barde the employee toedtify a reasonable
accommodation risks shutting out many workers simply because they do not have the superi
knowledge of the workplace that the employer haeihsen85 Cal. App. 4th at 261-62 (quoting
Barnett v. U.S. Air, In¢228 F.3d 1102, 1113 (9th Cir. 2000)). fhat end, courts have held that
“[tlhe employee must initiate the procasdessthe disability and restihg limitations are obvious.’
Scotch 173 Cal. App. 4th at 1013 (emphasis supplied).

Plaintiff asserts that FedExiled to engage in the interive process on two separate

occasions: first, before the exgimn of the 90-day leave period “totéemine if he could return to

work with accommodations” and, second, after thabpenad expired “to determine if an extended

leave of absence would have enabled him to retuwotk.” (Opp. at 10.) As to the first claimed

failure to engage, Plaintiff asserts that theractive process wasggered at the May 9th

ation

Appointment when Dr. Stehr asked Nurse Plumb wdrefFfedEx offered a “modified work schedule,”

to which she “simply responded ‘no.” (Opp. at 11.) Plaintiff argues‘t#saan agent of FedEx,
notice to her is notice to FedEx.1d() If Nurse Plumb was not antaal agent of FedEx, Plaintiff
argues she was an ostensible agé@pp. at 11-12.) Even if Nur&umb was not an agent at all,
Plaintiff nonetheless assethat triable issues existgarding FedEX’s failure tengage the interact
process by “flatly refusing to consider modified dutgt Plaintiff. (Opp. at 12-15.) As to the sed
claimed failure to engage by FedEx, Plaintiff assids Policy 1-8 violates California law and thg
leave of absence must be a reasonable accommodation as long as the leave does not causq
hardship. (Opp. at 16-17.) Plaintiff argues thdickd-8 effectively require that an employee bg
100% healed before returning to work and neg&edEX’s duty to accommodate altogethéal.) (
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FedEx primarily argues that it ditbt fail to engage in the interactive process because P

failed to trigger the processtv a request for an accommodatidlthough Kranson spoke to Ms

Cline on numerous occasions, he never identifrgdraedical restrictions and never requested an

accommodation.” (Mot. at 8-9.) As such, FedEda teamply nothing . . . to do until it received
notice” on June 6, 2011 that Plaintwbuld be returned to work.ld; at 9.) FedEx denies that Dr.
Stehr asked Nurse Plumb about modified work at\iay 9th Appointment, but even if it did occy
such question would not have triggered the imtra process. (Reply at 3—4.) FedEx does not
otherwise respond in its Reply Rhaintiff's argument that Nurse Plumb is an agent of FedEx.
The Court finds that, on balandgable issues of fact existgarding whether FedEx failed
engage in the interactive procedhere is no dispute that Plafhwas injured on the job and that
FedEx was aware of the injury. Sedgwick serasdhe third-party adinistrator for FedEx’s

workers’ compensation claims aatdanged with Intracorp to haturse Plumb on hand at Plainti

aintif

-

(o

f's

medical appointments during his oe@ery. FedEx admits that “Nurse Plumb would keep Ms. Cline

aware of Kranson’s work/disability status followgi his medical visits.” (RSS No. 19.) In other
words, regardless of who her employer was, Keattinits that Nurse Plumb was in some manne
responsible for communicating infoation from Plaintiff's medical visits. FedEx relied on her fq
information.

A factual dispute exists over whether Dr. Statked Nurse Plumb about modified work.
jury should determine whether the conversatictuored, the resolution efhich is potentially

significant to whether the interactive process was triggered. Assuming that Nurse Plumb infd

Dr. Stehr, in the presence of Plaintiff and his wifat no modified work was available, that action

may have effectively cut off the insetive process before it truly begaBee Scotchl73 Cal. App.
4th at 1014 (“[bJoth employer and employee hthe2obligation ‘to keepommunications open’)
(quotingJensen85 Cal. App. 4th at 266). €he is thus a materiadsue regarding whether FedEx
had notice of the attempt to filsite the process, based on NuPdemb’s responsibility to inform
Cline of work/disability status. At the same timemmary judgment cannbé granted to Plaintiff
and a jury should take into accadfaintiff’s failure to followup with Cline after the May 9th

Appointment and his failure to otherwise perdhynaquest an explicit@commodation at any othe
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time. The Court cannot determine based on the esdpresented which party failed to initiate th
interactive process and/or why it broke dovBee ScotcHL73 Cal. App. 4th at 1014 (“Liability
hinges on the objective circumstas surrounding the gees’ breakdown in communication, and
responsibility for the breakdown li@gth the party who fails to pacipate in good faith.”) (quoting
Gelfa 140 Cal. App. 4th at 62 n. 22).

Finally, Plaintiff has presented significani@snce that no one at FedEx performed any
inquiries into whether modifiedork was available or even félle, nor attempted to determine
Plaintiff's limitations at the time his 90ay leave expired. (RSS Nos. 81-83, 87, 90-91, 94, 12
132.) Indeed, Cline—who oversaw employeasnedical leave—still considered Plaintiff
temporarily disabled as of May(RSS No. 21), but admits that shd diot engage in the interactiv
process and never considesgdaccommodation for Plaifft(RSS No. 87). Under the
circumstances, triable issuesist on whether FedExtonduct violated FEHA.

The CourtDENIES the Motion and Cross-Motion on therthclaim for failure to engage in
the interactive process.

E. Retaliation (Fifth Claim)

A plaintiff can establish a prima facie caseeahliation in violatiorof the CFRA by showin
the following: (1) the defendant was a covered eygy; (2) the plaintiff was eligible for CFRA
leave; (3) the plaintiff exercisedshiight to take a qualifying leavand (4) the plaintiff suffered an
adverse employment action because heotssext the right to take CFRA leavRogers v. County o
Los Angeles198 Cal. App. 4th 480, 491 (Cal. Ct. App. 201R)aintiff confirms in deposition that
his retaliation claim is based on taking “family leave” and cannot identifyptmey protected activit
(Kranson Dep. 114:18-115:9; Compl. 1 44 (“[Dlefendatdliated against [Plaintiff] for requestin
and taking medical leave and for requiringaaeommodation for his disability or otherwise
exercising his FEHA rights.”).)

FedEx contends that Plaintiff fails on the fouptima facie element, and that FedEXx furthg
prevails on the claim because it has establishetinede, non-discriminatory reasons for its cond
(Mot. at 15; Reply at 11.) Platiff does not provide independearigument on his retaliation claim

but vaguely notes that the ADA prohibits an eoyelr from retaliating against an employee for
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seeking an accommodation in good faith. (OpA9af20 & n.5.) He does not identify the requeg
accommodation sought that serves as the protected activity.

The triable issues of factised with respect to the firthree claims preclude summary
judgment for either party on thetaim. Accordingly, the CouENIES the Motion and Cross-Moti
on the fifth claim for retaliation.

F. Failure to Prevent Discrimination (Sixth Claim)

Under FEHA, it is an unlawful ephoyment practice for an employen“fail to take all
reasonable steps necessary to prevent discrimmatid harassment from occurring.” Cal. Gov't
Code § 12940(k)Defendant argues that the failure to metvdiscrimination claim must fail becal
the underlying discrimination claimifa. (Mot. at 16; Repl at 11.) Plaintiffprovides no additiona
substantive argument on this claim. (Opp. at 19-20.)

Because summary judgment on the first claim feabllity discrimination is denied as to b
Motions, the Court heredyeNIes the Motion and Cross-Motion ondlsixth claim for failure to

prevent discrimination.

G. Wrongful Termination in Violation of Public Policy (Seventh Claim) and
Violation of Cal. Bus. & Prof. Code § 17200 (Eighth Claim)

Similar to its arguments on the sixth claidefendant argues that Plaintiff's wrongful
termination and UCL claims cannot proceed withouiahle discrimination clam. (Mot. at 16 (citin
Johnson v. Hertz Local Edition CarfNo. C 03-4439 MJJ, 2004 WL 2496164, at *5 (N.D. Cal. N
3, 2004) (summary judgment of UCL and wrongful texation claims proper where plaintiff failed

demonstrate a prima facie case of discriminatioR)aintiff identifies the public policy against

ted

se

pth

g

loVv.

to

disability discrimination as the fundamental and saitsal policy for his wrongful termination claim.

(Opp. at 22.)See Stevenson v. Superior Coli& Cal. 4th 880, 889-90 (199'Hplmes v. General

Dynamics Corp.17 Cal. App. 4th 1418, 1426 n.8 (Cal. Ct. App. 1993). Plaintiff also identifies
business practices at issue as “punishing employbedake leaves of absence protected by FE
[] failing to ensure managers and others engage in the interactive process, and [] failing to co

reasonable accommodations for employeitis disabilities.” (Opp. at 23.)
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Because summary judgment on the first claim feabllity discrimination is denied as to b
Motions, the Court heredyeNIEs the Motion and Cross-Motion ondfseventh and eighth claims
wrongful termination in violation of public polycand violation of the UCL, respectively.

H. Declaratory Relief (Ninth Claim)

Defendant contends that the ninth claim fecldratory relief must be granted because Pg
1-8 is “clearly lawful.” (Mot. atLl8.) Plaintiff responds that “thendisputed evidence shows that
policy violates FEHA by ignoringn employer’s duties to engaigethe interative process and
provide accommodations for disabled employees. Under prev&isihiprnia law, an extended jol
protected leave of absence can be an accommada®iolicy 1-8 forecloses the opportunity to
provide such an accommodation anthiss unlawful.” (Opp. at 23.)

Neither party has established that Policy 1-8udu&or unlawful as a matter of law. Indee
Policy 1-8 itself is discretionaryproviding that “[a]t the end of 99ays and exhaustion of FMLA, i
applicable, the employee’s manageayreplace the position of tremployee on leave or allow the
position to remain unfilled.” (Kranson Dep., B2 (emphasis supplied); RSS No. 11.) “This
decision should be based on departmental apgregquirements,” which necessarily takes into
consideration case-specific circumstances sisdine employee’s department and operating
requirements as of that time. (Kranson Dep., Ex. &her language in Policl-8 further confirmg
that the application of the Policy is discretionanye=-“[i]f a decision is made to fill the position.”
(Id. (emphasis supplied).)

Here, whether the application of Policy 1-&aintiff violated FEHA will be determined by

jury. As such, the Court cannot determine as a maftiaw that the Policy isawful. At the same

time, Plaintiff has not presented any evidence showing that Policy ie8 seunlawful as applied to

all employees, or, for that matter, even a singteinoemployee. The record is insufficient for the
Court to make the declaration that Plaintiff seeks.
Accordingly, the Court hereldyeNIes the Motion and Cross-Motion on the ninth claim fo

declaratory relief.
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II. CONCLUSION

For the foregoing reasons, the Court:

. DeNIes Defendant’s Motion for Sumary Judgment as todftlaims for disability

discrimination (claim one), failure to provide reasonable accommodation (claim
failure to engage in the interactive procedasific three), retaliation (claim five), failu

to prevent discrimination (claim six), wrongful termination in violation of public

policy (claim seven), violation of UCL (claigight), and declaraty relief (claim

nine);
o GRANTS Defendant’s Motion as to the fourthaim for violation of the CFRA; and
. DeNIEs Plaintiff’'s Cross-Motbn for Summary Judgmeit its entirety.

This Order terminates Dkt. Nos. 26 & 39.

T 1SS0 ORDERED.

Dated: October 1, 2012
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