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6 UNITED STATES DISTRICT COURT

7 NORTHERN DISTRICT OF CALIFORNIA

8

9 || ANCORA TECHNOLOGIES, INC., Case No. 11-CV-06357 YGR
10 Plaintiff, ORDER GRANTING IN PART AND DENYING
11 IN PART ANCORA’SMOTION FOR REVIEW

V. OF CLERK 'SORDER ON APPLE’'SBILL OF

12 CosTs
13 APPLE, INC.,
14 Defendant.
15 || And cross-action

16 Plaintiff Ancora Technologiesnc. has filed its Motion for Reew of Clerks’ Order on the

|-

United States District Court
Northern District of California

17 || Bill of Costs of prevailing party Apple, Inc. (f#ple”). (Dkt. No. 136.) Hang carefully considere
18 ||the papers submitted, and for the reasons set forth below, the Court @ec#HRs that the Motion
19 ||i1s GRANTED IN PART AND DENIED IN PART as stated herein.

20 |- BACKGROUND

21 On May 13, 2013, following this Court’s entoy an order granting summary judgment,
2o || Apple filed with the Clerk of the CourtBill of Costs seeking $116,366.87 in costs, including
23 ||$94,400.71 for “fees exemplification and the costsiaking copies.” (Dkt. No. 129.) On May 28
24 112013, Ancora timely filed objections to that Bill 6bsts. (Dkt. No. 133.) Ancora specifically

o5 || objected to recovery of many Apple’s fees based on the Sepre Court’s recent decision in

26 || Taniguchi v. Kan Pacific Saipan, Ltd___ U.S. , 132 S.Ct. 1997 (2012), which had reversgd the

27 ||Ninth’s Circuit’s decisions readg the items of recoverable cesinder Rule 54(d)(1) and Section

28

Dockets.Justia.gom


http://dockets.justia.com/docket/california/candce/4:2011cv06357/249228/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2011cv06357/249228/146/
http://dockets.justia.com/

United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

1920 broadly. On June 24, 2013, the Clerk ef@ourt issued aorder awarding Apple
$111,158.23. (Dkt. No. 135.) The instant motion followed.
Il STANDARD APPLICABLE TO THE MOTION

“An award of standard costs in federal casmormally governed by Federal Rule of Civil
Procedure 54(d)."Champion Produce, Inc. v. Ruby Robinson @42 F.3d 1016, 1022 (9th Cir.
Idaho 2003) (denial upheld in breach of contract action). Rulg@Jj&ates: “[u]nless a federal
statute, these rules, or a coortler provides otherwisepsts-other than attorney's fees—should |
allowed to the prevailing party....” FRCP 54(d).eTtiipes of costs that may be awarded under §
54(d) are limited to those enumerated in 28 U.S.C. § 192a€iguchi v. Kan Pacific Saipan, Lid _
U.S. _, 132 S.Ct. 1997, 2006 (2012)awford Fitting Co. v. J.T. Gibbons, Ind82 U.S. 437, 441
442 (1987). Those costs include:

(1) Fees of the clerk and marshal,

(2) Fees for printed or electronically reded transcripts necessarily obtained for
use in the case;

(3) Fees and disbursemefts printing and witnesses;

(4) Fees for exemplification and thest® of making copies of any materials
where the copies are necessarily obtained for use in the case;

(5) Docket fees under section 1923 of this title;

(6) Compensation of court appointed estpecompensation of interpreters, and
salaries, fees, expenses, and costs of special interpretatimeseinder section
1828 of this title.

28 U.S.C. § 1920 (“section 1920").

Local Rule 54-1 requires thafpaevailing party claiming taxableosts serve a bill of costs 1

later than 14 days after entry of judgment, stagach item specifically and separately. Civ. L. R.

54-1(a). The bill of costs must be supported bgfidavit that the costs are stated correctly and
incurred necessarily, and it must attaagpmorting documentation for each item claiméd.

The court reviewsle novathe Clerk's taxation of cost§ee Lopez v. San Francisco Unifig
School Dist. 385 F.Supp.2d. 981, 1001 (N.D. Cal. 2005). Distrairts have “wide discretion” in
determining whether and to whattent prevailing parties may lgvarded costs pursuant to Rule
54(d). K-S-H Plastics, Inc. v. Carolite, Ina108 F.2d 54, 60 (9th Cir.1969).

Generally, Rule 54(d)(1) creates a presumption in favor of awarding costs to a prevaili

party, but the district court may refueaward costs within its discretioseeFRCP 54(d)(1);
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Association of Mexican-American Educators v. Califor@@l F.3d 572, 591 (9th Cir. Cal. 2000)
(denial of costs upheld &ction regarding allegedly discriminatdest by public dtool districts).
The losing party has the burden to “shwiwy costs should not be awarde@&ave Our Valley v.
Sound Transit335 F.3d 932, 944-45 (9th Cir. 2003). However, the presumption in favor of
awarding costs to the prevailingrpadoes not relieve that partyom its obligation to itemize its
costs with sufficient detail to establish tle@ich expense is tebla under section 192%Gee
Plantronics, Inc. v. Aliph, Inc09-cv-1714 WHA(LB), 2012 WL 67617% at *3 (N.D. Cal. Oct. 23,
2012);0Oracle America, Inc. v. Google, IntNp. C 10-03561 WHA, 201®%/L 3822129, at *3 (N.D.
Cal. Sept.4, 2012gccord In re Ricoh Co., Ltd. Patent Liti$61 F.3d 1361, 1368 (Fed. Cir. 2011
(applying Ninth Circuit law to deny costs to a préwg party that “did not meet its burden” to
itemize costs with specificity). “Once a prevailipgrty establishes thatdlexpense is taxable und
section 1920, then the presumption appliddldntronics,2012 WL 6761576 at *3.
1. DISCUSSION

Here, Ancora objects that many of the costsght and awarded by the Clerk’s Order are
taxable costs under section 1920, or are not supmpast¢éaxable costs wiufficient documentatior
as required by Local Rule 54-1(dh particular, Ancora argues the¢veral categories of expense

requested by Apple extend well beyond the narrowidéntal expenses thatevailing parties may

recover under section 19285 recently articulated by the Supreme Coufltaniguchi v. Kan Pacifi¢

Saipan, Ltd.132 S.Ct. 1997, 2006 (2012) (“Taxable costdiaréed to relatively minor, incidental
expenses as is evident from 81920, which lists suntsites clerk fees, cougporter fees, expensg
for printing and witnesses, expenses for exemgpliion and copies, docket fees, and compensat

of court-appointed experts.”) Ancora seeks revathe Clerk’s Order on Apple’s Bill of Costs g
to six categories of costs:)(@onversion of documents produdegAncora in e-discovery; (2)
storage and hosting of electromlocuments; (3) “custom work” and “replacement” costs for

electronic documents; (4) printing of documantsonnection with deposition preparation and

Markmanhearing; (5) costs related@ual aids, including equipmergntal and graphics services;

and (6) costs associated witbposition transcripts. Withaniguchis holding in mind, the Court

examines each category in turn.
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A. CONVERSION OF ANCORA DOCUMENTS

Under the heading of castelated to document prodion and reproduction, section
1920(3)-(4), Apple’s Bill of Costs, Exhibit D, lists $3,471.61 for “processing and conversion o
Ancora document production.” (Dkt. No. 129-5 atRITNos. 167-170.) The invoice attached to
Bill of Costs indicates that this expense wascfamversion of Ancora’s production to a TIFF file
format. (Dkt. No. 129-5 at pg. 96 - Invoice No. 80850Bncora argues that these costs are not
taxable. However, the parties agreed to pcederdiscovery documents as “text searchable PDH
file[s],” along with an “associated .DAT file (Comlance Load File), a®PT file (Concordance
Opticon Load File), an .LFP file (IPRO Load Filepd the accompanying OCR data, in a .TXR f
format.” (Joint 26(f) Report (ECF No. 27) BH2.) According to Apple, Ancora produced many
documents in a format that was not “text searaiadohd did not provide the associated load fileg
OCR data in a .TXT file format. (Declaration ofaRcis C. Ho, Dkt. No. 139 [“Ho Decl.”] at T 14.
Thus, the costs incurred in tlgategory resulted from Ancora’siltare to comply with its own

agreement. Accordingly, the Court fintf®se costs taxable under section 1920 Alzheimer’s

Inst. of America2013 U.S. Dist LEXIS 31952 at *16-*17 (awandi costs in e-discovery for “.TIFF

and OCR conversion, Bates stamping, load file@hdr physical media generation”). The motion

for review is therefor®ENIED as to the conversion costs.

B. STORAGE AND HOSTING OF ELECTRONIC DOCUMENTS

Also under section 1920(3)-(4) document production costs, Apple requested $71,611.
“License Fee [Hosting of data for productid(Pkt. No. 129-5 at CTRL NO. 5, 8, 12, 20, 25, 28,
42, 61, 68-70, 73-74, 76, 79, 85, 91, 103, 110, 124, 139, 146 -AMpB)Je seeks online hosting co4
for several hundred gigabytéSB) of electronic documentatage, though it only produced
documents amounting to around 3.5 GB of data. Ameogues that: (1) the documentation for th
costs fails to explain how they relate to thewlnents actually produced, @gjuired by Local Rule
54-1; and (2) the costs of storage for electronic dwos that may be produced is not a taxable
under section 1920.

As to the latter point, this Court agrees wothers in this districthat e-discovery storage

costs are “non-compensable un8ection 1920 in light ofaniguchi’sguidance[.]” Alzheimer’s
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Inst., 2013 U.S. Dist LEXIS 31952 at *16-*17. Whilaniguchidid not directly adress the issue ¢
taxing e-discovery costs, it did elsliah the principt that section 1920 does roatver all costs that
are necessarily incurred in liagon, but only a narrow subsefaniguchi,132 S. Ct. 1997, 2006.
Costs incurred in hosting documents electrotycahd particularly in hosting costs that
exponentially exceed the amount space needed for the amount of data actually produced, ag
simply do not fit under section 1920’s narrowiliof “exemplification ai the costs of making
copies of any materials where the copies are nedlgssiatained for use ithe case.” Indeed, in
light of the narrow readingf the statute required Byaniguchj at least one court in this district hg
found that the costs of electromiata storage are not permissiate“exemplification costs” under
section 1920 Alzheimer’s Inst.2013 U.S. Dist. LEXIS 31952. Ake district court there reasone
“similar to the need in the paper-document erariembers of the litigation team to gather and
organize boxes of documents in warehousessfdew and production, tHact that preliminary
tasks related to organizing and maintainilgctronic data are necessary does not make them
taxable under Section 1920Alzheimer’s Inst.2013 U.S. Dist LEXIS 31952 at *16-*17.
Moreover, the Ninth Circuit and the courtstbis district havéong held that costs
compensable under section 1920 are only permittegréparation and duplication of documents
not the efforts incurred in assembling, colieg, or processing those documerdsilill v. Shanahan
80 F.3d 1366, 1371 (9th Cir.1996) (“fees for exeng@iion and copying are permitted only for th
physical preparation and duplication of documembs the intellectual efiw involved in their
production”);Romero v. City of Pomon883 F.2d 1418, 1427-28 (9th Cir.1989) (costs for expe
who “assembled, analyzed and distilled the data purated into their triagxhibits” denied despitg
argument that costs were integral exemplificati@rgcle Am., Inc. v. Google IncC 10-03561
WHA, 2012 WL 3822129 at *3 (N.D. C&Sept. 4, 2012) (e-discovery fees denied where the co
found that costs were incurred ‘gfiectual effort” in gatheringrad analyzing the documents rathe
than reproducing the documentB)antronics, Inc. v. Aliph, IncC 09-01714 WHA(LB), 2012 WL
6761576 (N.D. Cal. Oct. 23, 2012) (costs for etmur . TIFF and .PDF conversion and OCR of
documents produced in discovery were perrbiesexemplification costs, but pre-production

document collection and pressing costs were not).
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Apple argues that it warned Ancora aboutngkiliscovery positions, particularly positions

that ostensibly required Apple tollect and preserve internal ematsuld lead to increased costs.

Apple contends that these coats related to production of douents, or preparation to produce
documents, and therefore are compensable. Leagidg the question of whetr Ancora’s reques
did or did not require storage of large amounts of emails, themtigs Apple cites in support of
recovery of these costs are not passve. The cases are from courts outside this district and, n
importantly, predatd@aniguchi

Thus the Court finds that Ancora’s objectto the $71,611.52 sought by Apple for “Licen
Fee [Hosting of data for production]” is wedlken. The motion as to these costSRaNTED and
the costs award will be reduced $¥1,611.52

C. “CusToM WORK” AND “R EPLACEMENT ” OF ELECTRONIC DOCUMENTS

Ancora disputes certain othentries under the documenbgdruction costs heading. Ancor:
argues that the entries and ims&s for “custom work” ((Dkt. No. 129-5 at CTRL No. 7, 54-59, 6
67,72, 75, 77-78, 89, 121, 122, 134-137, and 145) and “replacement” charges (Dkt. No. 129
CTRL No. 109, 132-133) do not expladequately the nature of thikarge and how it relates to
production of documents to Ancora. The Court agrees.

Apple now contends that these amounts aresénstirred for “replacing corrupted electror
documents and resolving technical issues duhegrocessing of documents for production.”
(Oppo. Br. at 7:1-3.) However, the evidence to WhApple cites - the declation of Francis Ho in
support of the Bill of Costs - does not mention coredglocuments or technical issues, or othery

explain the costs, nor doglattached invoices.SéeHo Dec., Dkt. No. 129-1, | 7; Dkt. No. 129-5

CTRL No. 7, 54-59, 65-67, 72, 75, 77-78, 89, 121, 132-137, and 145 [invoices].) Apple’s pos

hoc justification for the amounts the Bill of Costs does not satisfy Local Rule 54-1 and the co
must be denied. The motion as to these co&&4s\TED and the costs award will be reduced by

$5,375.46.

1 In addition, even if costs might berapensable for hosting of e-discovery documents
actually produced, Apple did not provide sufficient documentation with its Bill of Costs to estg
the amount of those fees as compared to tia¢ hosting fees it sought. The motion is therefore
properly granted on these grounds as well.

nore

r=-4

-5 at

c

vise

at

—

D

5tS

blish




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

D. DOCUMENTS PRINTING FOR DEPOSITION PREPARATION AND MARKMAN HEARING

Ancora next objects to costs associated with printing of documents for deposition prep
or case analysis in the amount$®,998.05. (Bill of Costs Exhibit D, Dkt. No. 129-5 at CTRL Ng
149-166). Ancora complains thatrse costs were incurred foomversion of documents into PDF
and OCR of the documents. However, as stabevde, these charges are taxable. Ancora also
argues that the depositionstbé experts were not lengthy, and so copying of 7,000 pages of
documents in preparation for those depositiopeisseunreasonable, but offers no evidence or
authority to support that argument.

The Court is not persuaded. Local Rule 54{@)dallows the “cost of reproducing disclost
of formal discovery documents when useddny purpose in the caseThe presumption in favor
awarding these printing costs, which fall squareithin the bounds of stion 1920, requires that
the motion béENIED as to these costs.

E. VISUAL AIDS, INCLUDING EQUIPMENT RENTAL AND GRAPHICS SERVICES

Ancora objects to Apple’s request for $13,227®8isual aid costs which Apple claims
“were necessarily obtained and used to assestaolurt in understandirte technology behind the
patent-in-suit.” (Dkt No129-1, Ho Declaration at  9).

Ancora first objects to $3,154.00 for the “cospoéparing charts, diagrams, videotapes a
other visual aids to the Court(Dkt. No. 129-7 at pg. 2-3, Columi€ost Type”). The supporting
invoice indicates that this cost svancurred for rental of equipmead technical support. (Dkt. N¢
129-7 at pg. 7). Local Rule 54- 3(d)(5) dowd permit recovery for technical support and
equipment rental used atarkmanhearing. Plantronics 2012 WL 6761576 at **9-10
(disallowing $7,257.30 cost of tecleal support and equipment rent@alpresent visual aids during
Markmanhearing);Minor v. Christie's, Inc.No. C 08-05445 WHA, 2011 WL 902235 at *24
(N.D.Cal. Jan.29, 2011) (Local Rubd-3(d) excludes cost of equipmt rental to present visual
aids) American Color Graphics, Inc. v. Travelers Property Cas. Ins. Bo.,C 04-3518 SBA, 200
WL 832935, at *3 (N.D.Cal. Mar.19, 200{fees for video technician ntaxable). As a result, the

costs are denied.
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Ancora also objects to codtstaling $9,943.75 listed as pertaigito “graphics consulting”
services. (Dkt. No. 129-7 at pg. 2-3). dama argues that the total time for btk technology
tutorial andMarkmanhearing was less than 4 hours such thatcosts sought equate to a rate of
$2,485.94 per hour, an amount far beyond the actodlption costs of visual aids “reasonably
necessary to assist the jury or the Court in understanding the aéghedrial’under section 1920(4
and Local Rule 54-3(d)(5). Applcounters that courts routinedyard these kinds of costs where
graphics and animated presentations are needeglain technical issues tbe court in a patent
tutorial orMarkmanhearing.

As the district court stated in tl@mputer Cache Coherencgse, “[o]nly the cost of

physical preparation of demongtvas are recoverable under Civ. LB-3(d)(5); costs associateq

with the intellectual effort involved in creatingetisontent of demonstratives are not recoverable]

Computer Cache Coheren@009 WL 5114002 at *1-Zee alsZuill, 80 F.3d at 1371 (same);
Romero883 F.2d at 1427-28 (9th Cir. 1989) (sankgntronics,2012 WL 6761576 (same).
Here, the actual graphicsmsulting time sought amounts to 46.25 hours at a rate of $21
hour for “graphics consulting: graphics productioiExh. F., Dkt. No. 129-7 at 8-10.) No furthe
information is provided on the bill of costs, invoicesthe Ho Declaration texplain the nature of
the costs. The amount of time billed indicates the costs are more than simply the time to
produce the graphics themselves arslead include the “intellectuaffort” needed to create their
content. The Ho declaratiométhe supporting exhibits do ndter sufficient detail to determine
whether the costs sought include timtellectual effort” to creatthe content of the presentation,
rather than its basighysical preparation.” SeeBill of Costs Ho Decl. af 9, Exh. F.) Particularly]

given the Supreme Court’s recent statementaimiguchj adhering closely to &bs that fit within

the narrow limits of section 1920 compels the conolushat these costs must denied. Therefore

the motion for review iSSRANTED as to the graphics consultingcaequipment rental costs, and th
costs award is reduced B{3,097.75
Ancora also objects to the costs of thumb drivesd for the visual ds, asserting that the

costs per drive is excessive compared to purchasing the same item at a discount supplier. T]
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costs are of a type that is taxable. Ancomrnat met its burden to overcome the presumption th
the costs should be awarded with respect to these items, and the mD&IrEs in this regard.

F. CoSTSASSOCIATED WITH DEPOSITION TRANSCRIPTS

Apple seeks $4,891.95 in costs for deposition trdptsc(original plus one copy, including
video) and for deposition exhibits pursuan2®U.S.C. §§ 1920(2)-(4)nd Local Rule 54-3(c)(1).
Ancora objects that Apple is seeff costs for “extras” such asugh transcripts and costs of vided

deposition in addition to a certified transcrpid copy. Ancora objects to $1,950.65 being requg

by Apple and requests the taxabéest be reduced to $3,073.95. Appteinters that the two copies

for which it seeks reimbursement include a coratiam of any two copies of the final, rough
(ASCII), videotape, RealTime, or electronict{ans), depending on what the deposition vendor
provided, but Apple does not seekctaim costs for more than twompies of the transcript.

Local Rule 54-3(c)(1) allows casfor an original and a cople. two versions of the
deposition transcript. Here, the Court finds nooeas deny costs which conform to this rule, e\
if the second copy is a rough ASCll@wrideo. Therefore the motionDENIED as to these costs.
V. CONCLUSION

Ancora’s Motion for Review i§SSRANTED IN PART AND DENIED IN PART as stated herein.
Accordingly, the CourORDERS that the Clerk’s Order taxg costs in the amount of $111,158.23
(Dkt. No. 135) is reduced by $90,282.75 for a total costs awaa®875.4&0 be included in the
judgment.

This Order terminates Docket No. 136.

Lo Mogrtoflece

(/' WONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

| T 1S SO ORDERED.
Dated: August 26, 2013

2 In its response to the motion, Apple witadrits request for $198.00 in costs with respe
to the entry “Original and 1 Certified Transcript witness lan Jes#&;” and is now seeking
reimbursement only for the videotaped depositiblan Jestice and hambpy exhibits. (Oppo. at
10:26-28;5eeECF No. 129- 6 at Ctrl. No. 1.)
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