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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ANTHONY ROSIER WILSON, Case No.: 11-CV-06479 YR

Plaintiff,
ORDER DENYING PETITION FOR WRIT OF
V. HABEAS CORPUS BY PERSON IN STATE
CusToDY
ANTHONY HEDGPETH, Warden, Salinas Valley
State Prison,
Defendant.
INTRODUCTION

Petitioner Anthony Rosier Wilson seeks federaldasrelief from his state convictions. F

the reasons set forth below, the petition for such relieEMED.

BACKGROUND

l. CASEHISTORY

On April 26, 2007, a Contra Costa jury founditt@ener guilty of murder with the special
circumstance that the murder was convicted fob#meefit of a criminal street gang. The trial coy
sentenced him to a term of life without paroleddition to a consecutive 3ars-to-life term for a
gun enhancement. The court stayed the sentertus aflditional convictin for gang participation.

On May 27, 2010, a California Court of Appadifirmed the judgment in an unpublished
decision. Subsequently, Petitioriged a petition for review ithe California Supreme Court,
seeking review of the Court éfppeal's rejection of his direceview claims. The California

Supreme Court denied review on September 22, 2010.

DI

Dockets.Justia.q

om


http://dockets.justia.com/docket/california/candce/4:2011cv06479/249531/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2011cv06479/249531/9/
http://dockets.justia.com/

United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

On December 20, 2011, Petitioner filed thetamt Petition. On April 26, 2012, the Court
issued an Order to Show Cause, in which it fouhdf&etitioner's claims plausible. The Petition
fully briefed, and is now ready for review on the merits.

Il FACTS
The Court adapts its account of the facts ftbsmsummary set forth in the last reasoned

opinion of the California state court, the Calif@i@ourt of Appeal decisn on direct review of

Petitioner's convictionPeople v. Wilson, No. A119963, 2010 WL 2126726, at *1-5 (Cal. Ct. App.

May 27, 2010).
A. ProsecutionCase

Hugo Diaz testified he and the murder victinedigo Cadenas, spent part of the evening

December 23, 2005, at a gathering with friendSiaez's home. Close to dnight, Cadenas and Diaz

left the house in a car Cadenas had borrowed, to meet up with a friend in North Richmond. (
who was driving, was highly intoxicated.

Cadenas drove to the area of Third Steent Silver Avenue in North Richmond. This
intersection was where the "Thirdda8ilver" gang congregated to sell narcotics. According to [
as Cadenas stopped at a stop sigrhatd and Silver, three to fivewen approached the car. Diaz
could see at least two of the men pull out guiss the men approached the car, Cadenas sped
through the intersection and turned right on Siltraneling westbound. Cadenhit a pedestrian ir
the knee approximately one-half block from ihiersection, before sid@viping a green Nissan
Armada parked on the north side of Silver Stré#g. also struck a white van later determined to
belong to Robert Moore (aka "Poppy"), a Thirdi&ilver gang member. The group chased Cad
as he circled the block and returrtedhe intersection of Third andh\&r. At that point, Cadenas ¢
out of the car while it was still moving and ranstven Silver toward S®nd Street. Diaz stopped
the car and got out and startedmalk up Third Street, but was mediately surrounded by a grouq
men who pushed him and threw him doviBiaz heard gunshots a few seconds later.

Contra Costa Deputy Sheriff Christina Holdersviae first to respond @ radio call reportin
a shooting victim lying in a driveway on Seconde8t in North Richmond. The driveway was n€g

the middle of the block, closer Market Street than to Silverr8et. Holder found Cadenas lying
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partially in the road at the bom of the drivewayvith a pool of blood around him and some brail
matter next to his head. He had injuries ®h@ad, was not moving, addl not appear to be
breathing. An autopsy later detened Cadenas died of multiple gunshot wounds to the head.
had been hit with as many as 10 shots from a nine-millimeter Glock pistol. Eight of the shotg
perforated his body and two more had grazed his SKie. first shots were fired from at least sev
feet away. At least three additial rounds were fired into Caderfesm less than two feet away.
Finally, as Cadenas lay on the ground, the shdinéet three "contact" wounds directly into
Cadenas's forehead.

Sheriffs recovered 10 nine-millimeter cartridge casings and two bullet fragments near
Cadenas's body and two other casings were loedtibé corner of Second and Silver. Other

physical evidence, including a jacket, was recovereddrarea. The sheriffs were unable to find

percipient witnesses. The lead investigatdhancase, Detective Cary Goldberg, who was familiar

with the difficulties of invesgating gang-related violence horth Richmond, testified gang
members congregating in the area where a crikestplace would typicallflee the area before th¢
police arrive, and finding witnessealling to talk about what thegaw is usually very difficult.
Petitioner—whose street namas "Coush" or "Coush Bob"—was known by police to be
leader of the Third and Silver gang. In factligeconsidered him to be at the top of the drug
pyramid in North Richmond. Detective Shawn Patgfted virtually every stret corner in the Norf
Richmond area was controlled by a different "set"coew" of armed indiiduals who prospered by

selling drugs at that lotan. Each set or crew was an offshoosubset of the gang that controllg

the drug trade in North Richmond, whose membemsesiones called themselves "Project Trojans.

To protect their drug income, sets would use fame violence to instilldar in the community so
rival dealers would not try to encroach on theiritery. Although each set dats own territory, thg
North Richmond sets socialized ttiger and worked in concert toéqe outsiders from coming into

North Richmond, which not infrequently requirge: use of violence ardllings. Petitioner

controlled all of the North Richmorgkts, and enjoyed a very largeame from their sale of drugs,

Police surveillance esthdhed Petitioner drove a $90,000 MerceBesz as one of his vehicles,

wore costly items of jewelry, amqubssessed four expensive homegaaitous locations in the county.
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On December 21, 2005, the FBI began tappiegotiones of Petition@nd Michael Johnsof
(aka "Project Mike"), believed toe Petitioner's second-in-commanithe FBI had access to most

Petitioner's cellular telephone cditem December 21, 2005, to January 12, 2006. This was pa

joint gang investigation with local law enforcementihich Detective Pate was also participating.

Through his previous gang work in North Richmond, Paie cultivated contactsith informants in

the community who in the past had helped Pdtgeesoimes. On the morning of the murder, Pate

began contacting his sources & svhat information he could obtai He called a low-level gang
member named Juwan Veal who previously had gexyiconsistently reliable information. Veal
not aware of the Cadenas shooting when Patadashed him. Pate asked him to go out and s€¢
what information he could piakp. Veal called back that aftevon and sounded very excited. He
had been hanging out with his friend, fellow gamgmber Leonard Lakhan. Pate recounted Ved
told him, "Coush Bob had done the killing, and that he had spoken. toalklnan and that Mr.
Lakhan had provided him with detailsThe details included the fattte victim hadbeen driving a
car that sideswiped a vehicle oed by Tylesha Robinson (aka "PQféihd had struck a pedestrian
named Daniel Humphries (akKBirty Dog" or "Dog").

At trial, Veal testified he had known Lakhamce they were young children. They were |
members of drug crews in the neighborhood and had once been part of the same crew. On
after the murder, Veal, Lakhan, and another friend were hanging out ateBit/etarrold Street, a
few blocks west of the shooting site, when Lakhaked Veal whether he had been outside the 1

before. Veal told him he had not, whereupon Lakhan said, "Well, you missed it, boy," and pr

to describe the events. According to Veakthan said: "A Mexican come through drunk, man, he

hit the cone on the block on 3rd. Sideswifgtesha's car. Hit Dog [Daniel Humphries]....
Sideswiped a parked car. Then tried to bouncar@hexplain himself, rma [{] ... [{] Man, he got
his head blew off, man, Coush bl¢at niggar's head off. Domdnim." Veal explained "domed"
meant shot in the head point blank. On cross-examination, Veal admitted that he could not r
whether Lakhan told him he aetlly withessedhe shooting.

After speaking to Veal, Pate natifl the FBI agents involved in the wiretap investigation

Petitioner had been named as the shooter in tder@a murder. Even though Petitioner's cell pl
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calls on the night of the murder reenot recorded, a check of taetap information was able to
confirm Petitioner had placed cell phone calls fromahea of Third and Silver at the time of the
murder, and had left the area shodfier it occurred. Detectives teaand Goldberg decided the best
course of action at that point was to feed lichiteformation about the Cadenas investigation to
Petitioner's known associates on the street, hdpatigioner could be oorded discussing and
reacting to the information on his cell phorEhey began by feeding information to known
associates of Petitioner that the police weoking for Puff and a gang member known as

"Cheeseburger.” Shortly after the information was put out, PetitioldeRtdbert Moore, referring t

O

Cheeseburger and Puff, "Them little niggers didn't see shit no way." Moore and Petitioner then

discussed attempts by other associates to find €hesger, and Petitioner instructed Moore to tel

Cheeseburger, "Nobody hit him with shit. He didn't get hit." In the same conversation, Moorg told

Petitioner, "Puff said she gonna say she didn't &ttt which Petitioner rgponded, "Hell, yeah."
The police had not fed any informatiabout Cheeseburger and Puff being hit.

Pate then fed information about a jacket founthatscene. Petitiondiscussed the jacket
but commented that it was not involved in theaing: "Why? There aintto coat. [1] ... [1] ... Them
motherfuckers are bootsy." Petitioner and tHkecagree there was nothing to worry about
concerning the jacket. Petitioner was also recodisclissing alternative explanations in case DNA
was found on the shell casings, and the fact twasea Mexican passenger in the Toyota. This
discussion took place before police even kitiesve had been a passenger with Cadenas.

The wiretap eventually uncovered a plan btitl@er to purchase an automatic weapon in

Oakland on January 7, 2006. When Oakland PoligaBment officers werabout to move-in to

AY”4

arrest him, Petitioner spottecetih and fled the location, leaditite officers on a high-speed chas
that ended miles away when Petitioner's vehiclektamother car. Insideetitioner's car, under the

right front passenger seat, police found a nine-meiten Glock handgun later determined to havg

fired all 10 of the expended shell oags found at the site of Cardetsasiwurder. A few days after his
arrest and release on bail, Petiter was recorded on the wiretap discussing and agreeing with an
unidentified female that if the police had evidencesuspected the Glock taken from his car was

connected to Cardenas's killing, he wbobt have been allowed to make bail.
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Ten months after the shooting, another gawegnber, Kay Daniels, who was in custody
awaiting sentencing in a federal dreagse, offered to testify against Petitioner in return for help i
getting leniency in the federal case. At tridgniels testified he hadekn out buying marijuana at
Third and Silver on the evening thfe shooting, and had seen Retiér sitting orthe hood of his
Mercedes Benz on Silver Avenue near Third Sti@&ing to a female. Acording to Daniels, he
returned home and was speaking with Craig Brownddyphone three or fodrours later. At some
point during the conversation, Browtarted narrating to Daniels whHa¢ was seeing on the street
He told Daniels a Hispanic guy had hit Cheesebuagdra female with therstet name Puff. Brow
was expressing amazement at what he was se8tigtalking to Brownon his cell phone, Daniels

left his house and started making iay toward Third and SilveOver the cell phone, he heard §

female voice screaming, "Baby, no, baby, nolfofeed by the sound of gunshots. The gun shot$

could be heard through the phone and on the stBaatiels stopped moving Htat point and asked
Brown what was going on. Brown said "Coush Balol shot someone." Brown was saying, "[M]
why you do that, man, why you do that." He tolchi2gés Coush had said keas "just going to pop
him or put one in him," but he had instead dhot multiple times. Daniels spotted Brown when
reached Silver a moment later, and Brown repeated Coush had shot the man multiple times
didn't have to do it." Daniels also saw CousiVercedes-Benz driving off.

B. Defense Case

The defense called no witnesses. Defense coargetd to the jury ttre was a reasonable
doubt about Petitioner's guilt on a number of groundsere were dozens of armed and dangero
men at the murder scene who could have beesliboter. Various circumstances cast doubt on
whether Petitioner was the one who pulled the trig¢feainyone in that community knew to dispo,
of a gun after it has been used in a crime, it whale been Petitioner, who had not risen to the
of the drug trade by being careless. In additPetitioner would havenderstood an unnecessary
shooting of this kind was bad for his drug businesbrinyging unwanted police attention to the ar
If anything, Petitioner's possessiontioé weapon at the time of his arrest proves he did not kno
was the murder weapon. He bought and sotitkd all the time and must have unwittingly

purchased the gun that turned ouh&wve been used to kill Cadenas. Had he known it had beer]
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in a murder, he would not have kept it. Iftreed known it was the murder weapon, he would ha
most likely left town after he was first arrested aeleased on bail. Further, despite an extensiy
search, no blood evidence was found linking Petitibtméine crime even thougl) plenty of blood

would have gotten on the shootergtikes and shoes, (2) blood is hewadtompletely get rid of, and
(3) the police were well aware of Petitioner's hoiaes cars and could have gotten search warrg
to look for such evidence within one or two dayshe crime. If Petitioner had committed the cri
and gone to the trouble of cleaning up all of trablevidence, it made no sense that he would |
kept the murder weapon in his car.

Counsel argued that the police, as a resuh@f own negligence, lost the most conclusiv
evidence of whether Petitioner comntied the crime or not, by failing to check their wiretap in thg
hours immediately following the murder. Counsahtended that the wiretap evidence that does|
exist proved, at most, that Petitioner did not waertactual shooter tee caught—either out of
loyalty to his gang or because the shoataght be pressured into snitching on him.

Counsel also attacked theedibility of witnesses Leonardakhan, Juwan Veal, and Kay

Daniels.

STANDARD OF REVIEW
Under the Anti-Terrorism and Effective Dedknalty Act of 1996 ("AEDPA"), this Court

may entertain a petition for writ of habeas corfindehalf of a person in custody pursuant to th¢
judgment of a State court only oretground that he is in custody.iolation of the Constitution or
laws or treaties of the United States." 28 0. 2254(a). The petitiamay not be granted with
respect to any claim adjudicated on the meritsatestourt unless the stateuct's adjudication of th
claim: "(1) resulted in a decasi that was contrary to, or invas an unreasonable application of,
clearly established Federal law, as determimethe Supreme Court of the United States; or (2)
resulted in a decision that whased on an unreasonable determamadif the facts in light of the
evidence presented in the State court proceedid®.U.S.C. § 2254(d). The state court decision
which Section 2254(d) app$es the "last r@soned decision” of the stasee Baker v. Fleming, 423
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F.3d 1085, 1091-92 (9th Cir. 2005), which in the instaatter is the state agfse court decision @
direct review. (Exhibits in Support of Wof Habeas Corpus, No. 3 [Dkt. No. 2]).

"Under the ‘contrary to' clause, a federal haloeast may grant the writ if the state court
arrives at a conclusion oppositethat reached by [the United Statgpreme] Court on a questior
law or if the state court decides a case difféyethan [the] Court haen a set of materially

indistinguishable facts.Williams (Terry) v. Taylor, 529 U.S. 362, 412-13 (2000). "Under the

n

of

‘'unreasonable application' clause, a federal habeasnsaymgrant the writ if the state court identifies

the correct governing legal pripde from [the] Court's decisiormit unreasonably applies that

principle to the facts of the prisoner's caskl"at 413. "[A] federal halas court may not issue the

writ simply because that court concludes in ittejpendent judgment that the relevant state-cour|
decision applied clearly establishfederal law erroneously or incectly. Rather, that application
must also be unreasonabléd. at 411. A federal habeas court making the "unreasonable
application” inquiry should ask wether the state court's applicatiminclearly established federal 13

was "objectively unreasonableld. at 409.

DISCUSSION

Petitioner raises two claims foabeas relief: (1) violation @fue process and right to presq
a defense based on the trial court's improper exciusi evidence of third-pty culpability; and (2)
Confrontation Clause, fair triaghnd due process violations based on the admission of an inforn
hearsay testimony that Petitioner shot the victirhe Court addresses eachtlodse claims in turn.
l. FIRST GROUND: EXCLUSION OF THIRD PARTY CULPABILITY EVIDENCE

Petitioner argues that the CoaftAppeal erred by affirminghe trial court's exclusion of

evidence of three FBI summarieswiretap calls beteen Third and Silver gang members Moore|

and Johnson where they purportedlgrispired to lie to the police afabricate an alibi for Moore to

conceal evidence that Moore was at the musdene.” (Petition at 19 [Dkt. No. 1].)
A. Due Process
The due process clause guarantees the fundaneger@tnts of fairness in a criminal trial.

Estellev. McGuire, 502 U.S. 62, 70 (1991). However, the askiun of evidence is not subject to
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federal habeas review unless a sfieconstitutional guarantee isolated or the error is of such

magnitude that the result igdanial of a fundamentally fairial guaranteed by due processenry v.
Keman, 197 F.3d 1021, 1031 (9th Cir. 1999). AccordinghU.S. Supreme Cduthe exclusion of
critical, corroborative defense eeigce may violate the Sixth Amendnbeight to present a defens
as well as the due procesght to a fair trial. See DePetris v. Kuykendall, 239 F.3d 1057, 1062 (9th
Cir. 2001) (citingChambersv. Mississippi, 410 U.S. 284, 294 (1973)yashington v. Texas, 338 U.S

D

14, 18-19 (1967)). However, the Due Process Cldass not guarantee the right to introduce "all
relevant evidence.'See Montana v. Egelhoff, 518 U.S. 37, 42 (1996).The accused does not have
an unfettered right to offer [edence] that is incompetent,yileged, or otherwise inadmissible
under standard rules of evidencéd: (quotingTaylor v. Illinois, 484 U.S. 400, 410 (1988)). The
exclusion of evidence does not violate the Due®&ss Clause unless "it offés some principle of
justice so rooted in the traditis and conscience of our peopléabe ranked as fundamentald.
at 43 (quotindgPatterson v. New York, 432 U.S. 197, 201-02 (1977)).

Failure to comply with state rules of evidene@either a necessary nor a sufficient basis [for
granting federal habeas rdl@n due process groundblenry, 197 F.3d at 1031Jammal v. Van de
Kamp, 926 F.2d 918, 919 (9th Cir. 199\Vhile adherence to state egittiary rules suggests that
the trial was conducted in a procedurally fair manihés,certainly possible to have a fair trial even
when state standards are violated; converseédye procedural and evidentiary rules may
countenance processes that do natpaort with fundamental fairnes$d. The due process inquiryj

t

in federal habeas review is whether the admissi@violence was arbitrary, or so prejudicial that

rendered the trial fundamentally unfaiNaltersv. Maass, 45 F.3d 1355, 1357 (9th Cir. 1995). By

—

only if there are no permissible inferences thajuhg may draw from the evidence can its admisgion
violate due processlammal, 926 F.2d at 920.
i Facts
The California Court of Appeal sumnized the relevant facts as follows:
Petitioner sought to imiduce evidence that, twiays after the murder, Third and Silver gang
members Moore and Johnson conspired to lie tpdtiee and fabricate an alibi to conceal Moorg's

presence at the murder scene. Moore was amangber who resided at 218 Silver, near the murder
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scene. His van was observed leaving the scasrflyshfter the murder occurred, and the sheriffs
wrote a search warrant for it tday after the shooting. Specifilya Petitioner sought to introduce
FBI summaries of wiretap calls between Moaone dohnson which, he contends, would have rai
in the jurors' minds reasonable doubts about his guilt.

The wiretaps show that at noon on Decen#er2005, Johnson told Moore to lie to the
police about Moore's van being involved in todlision, to deny he had been in North Richmond
recently, and to deny he knew anything about the homicide. Johnson also told Moore that h¢
store receipts he could give Measo that Moore could tell police aas out Christmas shopping.
the second call, Johnson asked Moore if he Hadddo that "[m]othe[flucker," referring to
Detective Pate, and Moore said Pate told him "soradit his [v]an, and was killed after he hit it.
In the third wiretap, Johnson told Moore to getsimy straight with another gang member the p
had connected to the van.

The trial court excluded the evidence on theugds it was relevant, &t all, only to a
potential motive Moore might have had in committing the crime—that is, anger over the damj
his van. It did not, in the cots view, provide any direct @ircumstantial evidence Johnson or
Moore actually committed the crime. Under Califarfaw, evidence going solely to a third party
motive or opportunity to commit the crime is rsoifficient to raise a reasonable doubt about the
defendant's guilt, and is therefore not admissiBleople v. Hall, 41 Cal. 3d 826, 833 (Cal. 1986).

ii. Analysis

Petitioner argues that the Court of Appeal mistai upheld the trial court's exclusion of tf
wiretap summaries, which could have led the jury to find that "Moore's attempt to manufactur
alibi was to avoid apprehension thie crime." (Petition at 21.ppecifically, Petitioner claims that
by excluding this evidence, the trial court violatederal law established by the Supreme Court
Holmes v. South Carolina, 547 U.S. 319 (2006), which held tleatiefendant's right to present a
complete defense is impaired by the exclusion afence that is "ditrary” or "disproportionate fo
the purposes they are designeddove." (Petitin at 21 (citingHolmes, 547 U.S. at 324)).

Respondent contends that, as thal court found, the wiretap evidence only demonstratg

that Moore may have had a motive for committing ¢hime, and that he was coordinating with
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members of the gang to frustrdéite police investigation. (AnswfDkt. No. 7] at 7.) Respondent
further contends that the trial court operatedeurnis discretion to exclude evidence that is
"repetitive, only marginally relevamtr poses an undue risk of harassim prejudice, or confusion
the issues.”" Il. at 8 (quotingHolmes, 547 U.S. at 326-27).) Finally,sigondent argues that the tri
court's ruling did not constitute a due process violation because it did not exclude evidence W
"persuasive assurances of trustworthinéisat was "critical” to the defenseld(at 11 (quoting
Chambers, 410 U.S. at 302).)

For a state court ruling to be deemed "conttatyestablished federal law, the state court
must have arrived at a conclusion oppositerte reached by the Suprer@ourt on a question of
law, where the two sets of facts are "matiriadistinguishable’from one anotherWilliams, 529
U.S. at 412-13. "ltis clearly efsshed federal law, as determinleglthe Supreme Court, that wh
[evidence] bears persuasive assueanaf trustworthiness and is orai to the defense, the exclusic
of that statement may rise to tlewel of a due process violationChia v. Cambra, 360 F.3d 997,
1003 (9th Cir. 2004)dting Chambers, 410 U.S. at 302).

In Chambers, the defendant was convicted of shogta police officer from behind a crowd
of people that had gathered whilelice tried to exede a search warrant. 410 U.S. at 285—87.
Before Chambers's trial, another man (McDonald) in the crowd confessed to the shooting to

Chambers's counsel in writingd. at 287. McDonald also gave aral confession to three separa

f

al

ith

e

friends within days of the shootindd. at 292-93. After he was arrested for the crime, he recanted

the confessionld. at 288. Chambers alleged that his pgraress rights wereolated because he
was not allowed to cross-examine McDonald, bedause he was barred from introducing testim
of the three people to whom McDonald confelslsecause the trial court ruled it inadmissible
hearsay. The Court held that Chambers was denied a fair trial in violation of Constitutional
guarantees because, "where constitutional rigntesttly affecting the ascertainment of guilt are
implicated, the hearsay rule may not be appliegmnistically to defeat the ends of justickd: at
302. Specifically, the Court heldatthe trial court erred in exaling the evidence of third party
culpability because it was "made and subsequeifiidyed at trial under circumstances that providg

considerable assurancetbéir reliability.” Id. at 300. The Court supptidour factors that
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established "assurance oéthreliability”: (1) each was made spantously to a close acquaintanc
(2) each was corroborated by other evidence in thes ¢dseach was against McDonald's interest
a real sense; and (4) McDonald was presentaadable for cross-examination by the stdid.at
300.

Here, the facts aChambers are distinguishable. First, like McDonald's written and oral

confessions, the wiretap evidencedmot establish that Moore confessed to the crime. Second,

whereas McDonald was seen withweapon after théneoting, there is no cmborative evidence

€,

in

supporting the claim that Moore committed the criniedeed, it was the Petitioner that was found in

possession of the murder weapon. Third, whil®bltald's confession walearly against his

interest, Moore's attempts to impede the policestgation are not comparably against his intergst.

4%

Taking these facts as a whole, the circumstance®testablish that the vatap summaries provid

considerable assurancafsreliability.

Similarly, the facts irHolmes are distinguishable. There, deledant offered evidence that a

third party (White) committed the rape and muroean elderly woman. 547 U.S. at 323. The
evidence included the testimony of several wigeego whom White had confessed to committing

the crime.ld. However, the South Carolina Supreme Copheld the trial court's exclusion of th

112

evidence "under which the defendant may not intceduroof of third-partguilt if the prosecution

174

has introduced forensic evidence that, if hedgh strongly supports guilty verdict.” Id. at 321. The

U.S. Supreme Court reversee ttonviction, because the "arbriyrarule categorically excluded

evidence of possible third-partylpability if the prosecution presented sufficiently strong evidence

of the defendant's guilt, without testing tiediability of the prosecution's evidenchl. at 329-30.

Notably, the Court found that state judges are permitted to exclude evidence where their probative

value is outweighed by certain other factors such as unfair prejudice, confusion of the issues

potential to mislead the jurySeeid. at 325.

or

Unlike in Holmes, the judge in Petitionertrial did not exclude the wiretap summaries unger

a rule that mechanically and categorically discewvidence of third-party guilt in the face of a

sufficiently strong showing by the prosecution. Rather, the court egéltiee probative value of the

wiretap summaries and found that, at best, thesgdaan inference that Moore had a motive to
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commit the crime. While the trial court and dooir appeal both discussed the strength of the
prosecution's evidence, their evaluation of the tapesummaries applieddiproper balancing test
under California Evidence Code section 352: ptive value against prejudicial impact. THelmes
Court specifically iéntified such rules, of which Federal RoleEvidence 403 is an exemplar, as
sort of unproblematic, traditionalles of evidence that, wheeasonably applied, do not raise dug
process concerngddolmes, 547 U.S. at 326. Further, thatrcourt did not apply section 352
unreasonably: it properly weighed the probative valutie wiretap summaries against its potent
for prejudice and found its probagiwalue lacking. Consequently,dagise the trial court's exclusi
of the wiretap summaries was neither "conttatyclearly establisteefederal law nor an
"unreasonable appktion” thereof, its ruling did not viate Petitioner's due process righSse
United States v. Sheffer,523 U.S. 303, 309-12 (1998) (excluding polygraph evidence does not \
defendant's constitutional right to present a defgsese rule excluding such evidence is a "ratig
and proportional means of advancing the legitinnatirest in barring ueliable evidence").
Finally, even if there were catitsitional error, Petitioner is not entitled to federal habeas
relief because he has failed to demonstrate that the error was not harmlessaBraeht standard.,
507 U.S. at 637. In other words, Petitioner didderhonstrate that the erread a "substantial and
injurious effect on the verdict.Dillard v. Roe, 244 F.3d 758, 767 n. 7 (9th Cir. 2001) (quoting
Brecht, 507 U.S. at 623). Even if the trial court'slesion of third party dpability evidence was
unconstitutional, Petitioner wouldlshot have suffered actual prejudice. Petitioner argues that
overall trial evidence presented "a close questiothi® jury," because the admissible evidence v
"underwhelming." (Petition at 24 .$pecifically, Petitioner contendsat "[a]side from Lakhan's
inadmissible declaration . . . no one said thatifieaer] committed the murder, either to the polic
or in surreptitiously recordedlégphone calls. Moreover, the piany evidence against appellant wj
the testimony of unreliable informants.” (Traweet 4). The Court finds that the cumulative
evidence, which includes Petitioner's possessfdhe murder weapomiretap conversations
containing incriminating statements, and ¢v@ence of contemporaneous eyewitness accounts
implicating Petitioner as the shogtex sufficient to withstand anyjury presented by the exclusio

of third party culpability evidence.
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I. SECOND GROUND: ADMISSION OF INFORMANT 'S TESTIMONY

A. Confrontation Clause

The Confrontation Clause of the Sixth Ameradrhprovides that in criminal cases the
accused has the right to "be confemhtvith the withesses against him.” U.S. Const. amend. VI,
federal confrontation right applies to thiates through the Faaenth AmendmentPointer v. Texas,
380 U.S. 40, 403 (1965). The ultimate goal of the @ométion Clause is to ensure reliability of
evidence, but it is a procedural ratlthan a substantive guarant&awford v. Washington, 541
U.S. 36, 61 (2004).

The Confrontation Clause commands, not thatence be reliable, but that reliability be
assessed in a particular manr®y testing in the cruclbe of cross-examinationld.; see David v.
Alaska, 415 U.S. 308, 315-16 (1974). The ConfrantaClause applies to all "testimonial”
statementsCrawford, 541 U.S. at 50-51. "Testimony . . typically a solemn declaration or
affirmation made for the purpose otaslishing of proving some factld. at 51. "Statements are
nontestimonial when made in the cours@alice interrogation underrcumstances objectively
indicating that the primary purposéthe interrogation is to enbkgbpolice assistance to meet an
ongoing emergency.Davisv. Washington, 547 U.S. 813, 822 (2006).

For purposes of federal habeasps review, the standard digpble to violations of the
Confrontation Clause is whethiire inadmissible evidence had anuatiand prejudicial effect upor
the jury. Hernandez v. Small, 282 F.3d 1132, 1144 (9th Cir. 2002) (citiBigecht, 507 U.S. at 637).

I Facts

The state court of appeal set forth taets regarding this claim as follows:

The admissibility of Veal's testimony abdi$ conversation withakhan the day after
Cadenas's murder was extensively litigated irtrinecourt. Petitiones'trial counsel moved in
limine to exclude the testimony éme grounds it constituted heaysepinging on Petitioner's Sixth
Amendment confrontation clause rights sina hosecutor failed to lay an adequate foundation

demonstrating Lakhan had personal knowledge o$tioeting. Petitioner cordes that if Lakhan

\

L

The

was a percipient witness to thlkooting, Veal's testimony would bBedmissible as an exception to the

hearsay rule under Evidence Code section 1235pa®r inconsistent statement. Section 1235
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applies because Lakhan testified he did not make the statements to Veal about the shooting
testified he did. Petitioner's camtion at trial and on direcppeal was that Lakhan's alleged
statements to Veal were inadmissible unddadé&nwce Code section 702, which provides, "the
testimony of a withess concengi a particular matter is inadssible unless he has personal
knowledge of the matter.”

In the trial court, both partiegreed the standard to be apglby the court under Californig
law was whether there was evidence from wiaichtional trier of fact could find Lakhan had

percipient knowledge of ¢hevents he describedSe¢ People v. Anderson, 25 Cal. 4th 543, 573-57

(2001) ("™[T]he court may exclude the testimonyaakitness for lack of personal knowledge onlyli

no jury could reasonably find that he has such kaedge™) (italics omitted).) The trial court agre
with Petitioner that once the f@ase interposed an objection unéwidence Code section 702, it v
the prosecution's burden to show the evidenceswfiigient to satisfy the standard. Petitioner
insisted there were no facts from which a reatenaror could infer either that Lakhan was a
percipient witness to the maer or that he was not.

The court reviewed the testimonyVeal and Lakhan at thegdiminary hearing as well as
the sheriff's department's report of its intervieithweal. The court notethe judge sitting as a
magistrate's finding—based on Veal's and Lalkharéliminary hearing testimony—that Lakhan
describing events based on hisgemal knowledge. The court found the judge's finding to be
"informative as to whether a reasonable juror doabch the same conclusion,” although not bin
on the court. In addition, theurt found Lakhan's "step-by-step description of the actions of bg
the victim in the car and the shooting itself'bi sufficiently detailedhat it, too, supported a
reasonable inference Lakhan was a percipient witrleéggher, the court pointed the fact that the
details of the event recounted bgkhan to Veal were largely coborated by the statements Hug
Diaz made to the sheriff's department, to whiclkebiéve Goldberg had teed at the preliminary
hearing.

ii. Analysis
Petitioner first contends that "no foundationswaid proving that Lishan was a percipient

witness," and that his statemetitsrefore are inadmissible hearsdletition at 26.) Distilled to itg
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essence, Petitioner's theory is that in the atesehproof that Lakhan was a percipient witness,
Lakhan must have simply parroted reportshef shooting heard from other persoree(d. at 24-
27; Traverse at 5-8.) As stataldove, the trial court and CourtAppeal spent considerable time
this question. The trial court imatted the jury to consider tiestimony only if it first found that
Lakhan was present at the scene of the ctirBee 7 RT 1198-99. Further, the Court of Appeal
found that the record providedlsstantial evidence from whichr@asonable juror could conclude
that Lakhan was a peépient witness.See Wilson, 2010 WL 2126726, at *7.

The Court finds that Petitioner mot entitled to federal habegadief on this claim because t
state court's rejection of the clawas not objectively unreasonabléee 28 U.S.C. § 2254(d);
Williams, 529 U.S. at 409 Lakhan gave Veal specific and ezt information regarding the murde

within hours after it occurred, whicllowed a reasonable juroritder that Lakhan had firsthand

knowledge of the shooting. Further, given Lakhawslvement with the gang, he had a motive {o

falsely deny knowledge of the crime at trial feaf of retribution. Thus, there was sufficient

evidence to support a reasonable findimag Lakhan was a percipient witness.

Finally, Petitioner claims that adssion of Veal's testimony viokd his right to confront and

cross-examine witnesses against him as guaranteed to him by the Sixth Ameriddment.
Specifically, Petitioner contendsatwhile he had the opportunity tooss-examine Lakhan at trial
he was "deprived of the right toass-examine the original sourceg$Xhe information: the person

who told Lakhan about the shootingd. at 26-27. Further, Petither argues that "it cannot be

determined that the statement was not testimamiadture, since there i® evidence regarding the

source of that information nor the circumstance under which the statement was tivah27.
The argument fails for two reasons. Firsg @ourt rejects any distinction between Lakha

and the "original source of the information.” Tbey had sufficient evidence to make a reasonal

! Petitioner contends thatitas error to give the question to the jimythe first instance. (Traverse
6.) Even assuming that were so, it would have lbeemless error. The juslso heard evidence ¢
Brown's contemporaneous narration to Danielhefevents leading up to the killing, in which
Brown expressly identified Petitioner as the shoohough Daniels, while on the stand, denied
previous account of Brown's statements, theeliility of his in-cout denial was thoroughly
impeached. The jury would have heard suffitendence to find Petitiger guilty even without
hearing Lakhan's statements to Veal.
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determination that Lakhan was himself the sourdb@information he gave Veal. Further, Lakh
the declarant, was available for cross-examinatidniadt "[W]hen the declarant appears for cros
examination at trial, the Confratton Clause places no constraiat all on the use of his prior
testimonial statementsCrawford v. Washington, 541 U.S. 36, 59 n.9 (2004).

Second, the Court rejects Petiter's argument that Lakhan's statements to Veal were
testimonial in nature. Und®&avis, statements "are testimonial &hthe circumstances objectivel)
indicate that there is no . . . ongoiegnergency [requiringolice assistancend that the primary
purpose of the interrogation is to dsish or prove past events potetly relevant to later criminal
prosecution.” 547 U.S. at 822 (emphasis addedje,tds detailed above, the conversation betw
Veal and Lakhan was a casual exchange, notaarfogation.” The &. Supreme Court has
characterized statements made unwittingly outside the context of formal interrogation as "cle
nontestimonial."Davis, 547 U.S. at 825¢ee also Crawford, 541 U.S. at 51 ("An accuser who ma
a formal statement to government officers béasmony in a sense that a person who makes a
casual remark to an acquaintancesdoet.”). Moreover, at least tvaircuits have found that when
speaker makes statements to an undercover iafdgrrar when the speaker does not reasonably
expect his statements may be usetial they arenot testimonial unde€rawford. See United
Satesv. Hendricks, 395 F.3d 173, 181 (3rd Cir. 2008)olding that monitored private conversatig
were not testimonial because, among other reastre speakers certainly did not make the
statements thinking that they would deailable for use at a later trialQnited Satesv. Saget, 377
F.3d 223, 229 (2d Cir. 2004) ("Thus we concluds thdeclarant's statemis to a confidential
informant, whose true status is unknown todkelarant, do not consttiitestimony within the
meaning ofCrawford."). Here, none of the circumstanaesuld lead Lakhan to believe he was
making statements that would beadable at a later trla Indeed, Lakhan's testimony at trial—wh
he claims never to have spoken with Veal—indisdlat he would not haveade those statement
had he known that Veal was a government infortn Consequently, Lakhan's statements are
nontestimonial undddavis, and Petitioner's Sixth Amendment rights have not been violated.
1
1
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CONCLUSION

For the foregoing reasons, the CdDENIES Anthony Rosier Wilson's Petition for a Writ of
Habeas Corpus.

This Order terminates Case No. 11-cv-6479.

Lypone Mg toifbecs

| T 1SS0 ORDERED.

Date: December 16, 2013

(/ YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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