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ENRIQUE MARINEZ (SBN 160956)
ROPERS, MAJESKI, KOHN & BENTLEY
1001 Marshall Street, Suite 500
Redwood City, CA 94063-2052
Telephone:  (650) 364-8200
Facsimile: (650y80-1701

Email: emarinez@rmkb.com

GEOFFREY W. HEINEMAN pro hac)

KIRSTEN M. LEE ro hac)

ROPERS, MAJESKI, KOHN & BENTLEY

750 Third Avenue, 25th Floor

New York, NY 10017

Telephone: (212) 668-5927

Facsimile: (212568-5929

Email: gheineman@rmkb.com
klee@rmkb.com

Attorneys for Defendant
ENDURANCE AMERICAN SPECIALTY
INSURANCE CO.
UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

PCCP, LLC and REDWOOD CAPITAL CASE NO. C 12-00447 YB
FINANCE COMPANY, LLC

Plaintiffs, MODIFIED IN PARAGRAPH 6.3)
V.
ENDURANCE AMERICAN SPECIALTY
INSURANCE CO.; and DOES 1 through
20,

Defendants.

1. PURPOSES AND LIMITATIONS

Disclosure and discovery tagty in this acton are likely to mvolve production of

confidential, proprietary, or private infort@n for which special protection from public

STIPULATED PROTECTIVE ORDER (As

Doc. 49

disclosure and from use for any purpose other than prosecuting this litigation may be warrante

Accordingly, the parties herebtipulate to and petition the coud enter the following Stipulated
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Protective Order. The parties acknowledge thiat@rder does not confer blanket protections on

all disclosures or responses to discovery andtheprotection it affords from public disclosuyre

and use extends only to the limited informationt@ms that are entitled to confidential treatment

under the applicable legal priptes. The parties further acknowledge, as set forth in Section

12.3, below, that this Stipulated Protective Ordees not entitle them to file confident

information under seal; Civil Local Rule 79-5 a@édneral Order 62 set forth the procedures

al

that

must be followed and the stamda that will be applied whea party seeks permission from the

court to file material under seal.

2. DEFINITIONS

2.1 Challenging Party: a Pagrtor Non-Party that chinges the designation

information or items under this Order.

2.2 “CONFIDENTIAL” Information or Items: information (regardless of how it |

generated, stored or maintained)tangible things that qualifipr protection under Federal Ry
of Civil Procedure 26(c).

2.3  Counsel (without qualifier): OutsideoGnsel of Record and House Counsel

well as their support staff).

2.4  Designating Party: a Partr Non-Party that designategormation or items tha

it produces in disclosures or in respes to discovery as “CONFIDENTIAL.”

2.5 Disclosure or Discovery Material: allems or information, regardless of t

medium or manner in which it generated, stored, or maintain@atcluding, among other thing
testimony, transcripts, and tangible things), the¢ produced or generated in disclosure
responses to discovery in this matter.

2.6  Expert: a person with spetimed knowledge or experiera in a matter pertinent
the litigation who has been retained by a Party acatssel to serve as an expert witness or
consultant in this action.

2.7 House Counsel: attorneygho are employees of a pato this action. Hous

Counsel does not include Outside Counsdtetord or any other outside counsel.
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2.8 Non-Party: any natural pens, partnership, corporatioassociation, or other leg

entity not named as a Party to this action.

al

2.9 Outside Counsel of Record: attorneysonare not employees of a party to this

action but are retained to represenadvise a party to this action and have appeared in this action

on behalf of that party or are affiliated with a law firm which has appeared on behalf of tha
2.10 Party: any party to this action, includiadl of its officers,directors, employees
consultants, retained experts, and Out§ldansel of Record (arttieir support staffs).

2.11 Producing Party: a Party or Non-Pathat produces Disclosure or Discove

Material in this action.

2.12 Professional Vendors: persoas entities that providétigation suppor services

(e.g., photocopying, videotaping, tsdating, preparing exhibitsor demonstrations, ar
organizing, storing, or retrieving data inyafiorm or medium) and their employees &
subcontractors.

2.13 Protected Material: any Disclosure orsbovery Material that is designated

“CONFIDENTIAL.”

2.14 Receiving Party: a Partyahreceives Disclosure @iscovery Material from ¢

Producing Party.

3. SCOPE
The protections conferred byighStipulation and Order corveot only Protected Materis

(as defined above), but also (1) any informatiopied or extracted from Protected Material,

all copies, excerpts, summaries, or compilations of Protected Material, and (3) any tes

conversations, or presentations by Parties or theunsel that might reveal Protected Mater

However, the protections conferred by thigp@ation and Order do not cover the followi
information: (a) any information that is inehpublic domain at the time of disclosure t
Receiving Party or becomes part of the public dora#ter its disclosure to a Receiving Party
a result of publication not involrg a violation of this Orderncluding becoming part of th

public record through trial or otherwise; afl) any information known to the Receiving P3
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prior to the disclosure or obtained by the Recgjarty after the disclosure from a source

obtained the information lawfully and under no ohtign of confidentialy to the Designatin

Party. Any use of Protected Matarat trial shall be governed layseparate agreement or order.

4, DURATION
Even after final disposition of this litigat, the confidentiality obligations imposed

this Order shall remain in effect until a Designating Party agrees otherwise in writing or

who

by

a Coul

order otherwise directs. Final disposition shalldeemed to be the later of (1) dismissal of all

claims and defenses in this action, with or withprejudice; and (2)ial judgment herein after

the completion and exhaustion of afipeals, rehearings, remands Jdriar reviews of this action

including the time limits for filing any motions or applications for extension of time pursu
applicable law.

S. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and éain Designating Materidbr Protection. Each Party

ANt to

or Non-Party that designates information or iefor protection under this Order must take care

to limit any such designation to specific matetlat qualifies under thappropriate standards.

The Designating Party must dgsate for protection only thoggarts of material, documents,

items, or oral or written communications that lgya— so that other portions of the materi
documents, items, or communications for whigtotection is not warranted are not sw
unjustifiably within the ambit of this Order.

Mass, indiscriminate, or routinized designations are prohibited. Designations tf
shown to be clearly unjustified or that habeen made for an improper purpose (e.g.
unnecessarily encumber or metathe case development pess or to impose unnecess
expenses and burdens on other parggppse the Designating Party to sanctions.

If it comes to a Designating Party’s attentioattinformation or items that it designat
for protection do not qualify for ptection, that Designating Pantyust promptly notify all othe

Parties that it is withdrawg the mistaken designation.
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5.2  Manner and Timing of Designations. Ext@s otherwise provided in this Order

(see, e.g., second paragraph ettmn 5.2(a) below), oas otherwise giulated or ordered,

Disclosure or Discovery Materigthat qualifies for protection undéris Order musbe clearly sg
designated before the materimdisclosed or produced.

Designation in conformity ih this Order requires:

(@) for information in documentary form (e.g., paper or electronic documents,

but excluding transcripts of deptigns or other pretrial or trial proceedings), that the Produ
Party affix the legend “CONFIDENTIAL” to each pag®at contains protected material. If onl

portion or portions of the matation a page qualifies for peattion, the Producing Party al

must clearly identify the protected portion(®.g., by making appropt@a markings in the

margins).

A Party or Non-Party that makes original dowents or materials available for inspection

need not designate them for protection untterafthe inspecting Party has indicated which

material it would like copied and produced. Dwyithe inspection and before the designation, all

of the material made available for inspentishall be deemed “CONFIDENTIAL.” After the

inspecting Party has identified the documentgants copied and produced, the Producing Rarty

must determine which documents, or portionsebgrqualify for protecon under this Order.

Then, before producing the specified doewms, the Producing Party must affix
“CONFIDENTIAL” legend to each pge that contains Protectddaterial. If only a portion o
portions of the material on a page qualifiesgastection, the Producing Rg also must clearl
identify the protected portids) (e.g., by making appropriatearkings in the margins).

(b) for testimony given in deposition or mther pretrial ottrial proceedings

that the Designating Party identify on the recdreffore the close of the deposition, hearing
other proceeding, all protected testimony.

(©) for information produced in some form other than documentary and fa

other tangible items, that the Producing Party affix in a prominent place on the exterior

container or containers in which the infornoatior item is stored the legend “CONFIDENTIAL.
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If only a portion or portions of the informatiam item warrant proteain, the Producing Party,
the extent practicable, shall identify the protected portion(s).

5.3 Inadvertent Failures to Designate. If timely corrected, an inadvertent fail

[0

ure to

designate qualified information or items does, standing alone, waive the Designating Parnty’s

right to secure protection undehis Order for such material. Upon timely correction agf a

designation, the Receiving Party must make reddenafforts to assure that the materia
treated in accordance withetiprovisions of this Order.

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

is

6.1 Timing of Challenges. Any Party ordN-Party may challenge a designation of

confidentiality at any time. Unless a prompiattange to a Designating Party’s confidentia

designation is necessary to avoid foreseegadlistantial unfairness, unnecessary econ

ty

DMIC

burdens, or a significamtisruption or delay of # litigation, a Party does not waive its right to

challenge a confidentiality degiation by electing not to mountchallenge promptly after the

original designatn is disclosed.

6.2 Meet and Confer. The Challenging Rashall initiate the dispute resolution

process by providing written notice of each designation it is challenging and describing the bas

for each challenge. To avoid ambiguity as to whether a challenge has been made, the writt

notice must recite that the challenge to caeiitthlity is being made in accordance with this

specific paragraph of the Protective Order. Theigmdhall attempt to resolve each challeng
good faith and must begin the process by comfgrdirectly (in voice to voice dialogue; oth
forms of communication are not sufficient) withld days of the date afervice of notice. Iy
conferring, the Challenging Party must explaie thasis for its belief #t the confidentiality
designation was not proper and shgjive the Designatg Party an opportutyi to review the
designated material, to reconsider the circunt&snand, if no change in designation is offe
to explain the basis for the chosen designatrChallenging Party may proceed to the n

stage of the challenge procesdyoifi it has engaged in this @t and confer process first
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establishes that the Designating Party is unwillingadicipate in the meet and confer process in

a timely manner.

6.3 Judicial Intervention. If the Partiesannot resolve a challenge without cqurt

intervention, the parties shall follow the Court's Standing Order in Civil Cases reg

Discovery and Discovery Motions. The partiesynfide a joint letter brief regarding retaining

confidentiality within 21 days ofhe initial notice of challenge avithin 14 daysof the parties
agreeing that the meet and confer process willrastlve their dispute, whichever is earl
Failure by a Designating Party to file such discowdispute letter withirthe applicable 21 or 1
day period (set forth above) with the Cowthall automatically waive the confidential
designation for each challenged designation. tgrasubmitting a joint ler brief, the Cour
allows that a motion may be filed, any suctotion must be accompanied by a compe
declaration affirming that the movant hasmgied with the meet and confer requireme
imposed in the preceding paragh. The Court, in its disdien, may elect to transfer tk
discovery matter to Blagistrate Judge.

In addition, the parties may file a joint letter brief regarding a challenge
confidentiality designation at any time if thereg@od cause for doing so, including a challeng
the designation of a deposition transcript or anyipas thereof. If, after submitting a joint lett
brief, the Court allows that a motion may led, any motion brought puraat to this provisior
must be accompanied by a competent declaration affirming that the movant has complied
meet and confer requirements imposed by the preggxhragraph. The Court, in its discreti
may elect to transfer the discovenatter to a Magistrate Judge.

The burden of persuasion in any such challenge proceeding shall be on the Des
Party. Frivolous challengesné those made for an improper purpose (e.g., to harass or i
unnecessary expenses and burdensother parties) may expmoghe Challenging Party |
sanctions. Unless the Designating Party has wailvectonfidentiality designation by failing

file letter brief to retain confiehtiality as describedbave, all parties shall continue to afford
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material in question the level of protectionviich it is entitled undethe Producing Party’
designation until the court rules on the challenge.

7. ACCESS TO AND USE OF PROTECTED MATERIAL

7.1  Basic Principles. A Receiving Party may l&etected Material that is disclosed

produced by another Party or by a Non-Partgannection with this case only for prosecuti
defending, or attempting to settlas litigation. Such Protected Maial may be disclosed only

the categories of persons and under the conditions described@rdeis When th litigation has

been terminated, a Receiving Party must comgplly the provisions of section 13 below (FINAL

DISPOSITION).

Protected Material must be stored and rt@ied by a Receiving Party at a location

in a secure manner that ensures that accessitedito the persons authorized under this Order.

7.2 Disclosure of “CONFIDENTIAL” Informaton or Items. Unlesstherwise ordere

by the court or permitted in writing by the Desaing Party, a Receiving Party may disclose
information or item designated “CONFIDENTIAL” only to:

(@) the Receiving Party’s Outside CounselR¥cord in this action, as well

[72)

or

[0

and

-

any

as

employees of said Outside Counsel of Recondtiom it is reasonably necessary to disclosg the

information for this litigation and who havegsed the “Acknowledgmeragnd Agreement to B

Bound” that is attached hereto as Exhibit A;

(b) the officers, directors, and employegscluding House Counsel) of the

Receiving Party to whom disclosure is reastnatecessary for thisitigation and who havs
signed the “Acknowledgment and Agreement to Be Bound” (Exhibit A);

(©) Experts (as defined in this Ordeof the Receiving Party to who
disclosure is reasonably necessary for thigditon and who have sigd the “Acknowledgmen
and Agreement to Be Bound” (Exhibit A);

(d) the court and its personnel;

(e) court reporters and theiradt, professional jury otrial consultants, moc

1Y%}

m

—+

K

jurors, and Professional Vendors to whom disaless reasonably necessary for this litigation
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and who have signed the “Acknowledgmant Agreement to Be Bound” (Exhibit A);

)] during their depositions, iimesses in the action to whom disclosurg
reasonably necessary and whadaigned the “Acknowledgmeand Agreement to Be Boun
(Exhibit A), unless otherwise agreed by the Designating Party or ordered by the court. R
transcribed deposition testimony or exhibits to déjmos that reveal Protected Material must
separately bound by the court reporter and mayberatlisclosed to anyone except as perm
under this Stipulated Protective Order.

(9) the author or recipient of a docent containing the information or
custodian or other person who otherwise possessed or knew the information.

8. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN OTH

LITIGATION

If a Party is served with a subpoena or a totdter issued in othditigation that compels
disclosure of any information or items desigdatethis action as “CONFIDENTIAL,” that Part
must:

(@) promptly notify in writing the Desigrieng Party. Such notification sha
include a copy of the subpae& or court order;

(b) promptly notify in writing the party who caused the subpoena or ord
issue in the other litigation thabme or all of the material cawal by the subpoena or order
subject to this Protective OndeSuch notification shall inade a copy of this Stipulate
Protective Order; and

(c) cooperate with respect &l reasonable procedurssught to be pursued |
the Designating Party whose PrdeztMaterial may be affected.

If the Designating Party timely seeks a protective order, the Party served w
subpoena or court order shall not produce amprmation designated in this action
“CONFIDENTIAL” before a determination by éhcourt from which the subpoena or or
issued, unless the Party has obtained the DatignParty’s permission. The Designating Ps

shall bear the burden and expense of seeking prantectithat court of its confidential materia
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and nothing in these provisions should be tomesl as authorizing or encouraging a Recei

Party in this action to disobey anthul directive from another court.

9. A NON-PARTY’'S PROTECTED MATERIAL ®UGHT TO BE PRODUCED IN THI$

LITIGATION

(@) The terms of this Order are applitalbo information produced by a No
Party in this action and degiated as “CONFIDENTIAL.” Such information produced by N
Parties in connection with this litigation is peoted by the remedies and relief provided by
Order. Nothing in these provisions should lbastrued as prohibiting ldon-Party from seekin

additional protections.

ving

(b) In the event that a Party is required, by a valid discovery request, to

produce a Non-Party’s confidential informationiig possession, and the Party is subject t
agreement with the Non-Party not to produceNoa-Party’s confidentiainformation, then th¢

Party shall:

D an

1%

(2) promptly notify in writing the Requesting Party and the Non-Party

that some or all of the information requestedubject to a confidentiality agreement with a N
Party;

(2) promptly provide the Non-Partwith a copy of the Stipulate
Protective Order in this litigain, the relevant discovery requelt(@nd a reasonably speci
description of the infonation requested; and

(3) make the information requested available for inspection by
Non-Party.

(©) If the Non-Party fails to object or ale a protective order from this col
within 14 days of receiving the notice and accompanying information, the Receiving Par
produce the Non-Party’s confidentiaformation responsive to thdiscovery requeaslf the Non-
Party timely seeks a protective order, the Receiving Party shall not produce any informati

possession or control that is subject to the confidentiality agreement with the Non-Party |
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determination by the couftAbsent a court order to the coary, the Non-Party shall bear t
burden and expense of seeking protecticthis court of itsProtected Material.

10. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a Receiving Party learns thdiy inadvertence or otherwise, it has disclosed Protéected

Material to any person or iany circumstance not authorizedder this Stipulated Protecti

Order, the Receiving Party must immediately rfatify in writing the Designating Party of the

unauthorized disclosures, (b) use its best effaat retrieve all unabbrized copies of th

Ve

e

Protected Material, (c) inform the person orge@ms to whom unauthorized disclosures were

made of all the terms of this Order, and (djjuest such person g@ersons to execute the

“Acknowledgment and Agreement to Be Bourldat is attached Ineto as Exhibit A.

11. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL

When a Producing Party gives notice to Réog Parties that certain inadverten

produced material is subject to a claim of prigdeor other protectiorthe obligations of thg

Receiving Parties are those set forth in Fdd®wae of Civil Procedure 26(b)(5)(B). Thi

ty

D

IS

provision is not intended to mddiwhatever procedure may lestablished in an e-discovery

order that provides for production without prionvilege review. Pursuant to Federal Rule
Evidence 502(d) and (e), insofar as the parties raacdgreement on the effect of disclosure
communication or information covered by tletorney-client privilege or work produ
protection, the parties may incorporate theireagnent in the stipulated protective or
submitted to the court.

12. MISCELLANOUS

12.1 Right to Further Relief. Nothing in thiSrder abridges the rigltf any person t

seek its modification by the court in the future.

12.2 Right to Assert Other Objections. By milating to the entry of this Protecti

Order no Party waives any rightatherwise would have to objeitt disclosing or producing any

! The purpose of this provision is to alert the intereptties to the existence ofrdaentiality rights of a Non-
Party and to afford the Non-Party an opportunity to protect its confidentiality interests in this court.
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information or item on any ground not addressed in this Stipulated Protective Order. Simil
Party waives any right to objech any ground to use in evidenceanly of the material covere
by this Protective Order.

12.3 Filing Protected MateriaWithout written permissiofrom the Designating Part

or a court order secured after appropriate noticaltmterested persons, a Party may not file i

the public record in this actiomyp Protected Material. A Party thageks to file under seal a
Protected Material must comply with Civil tal Rule 79-5 and Gered Order 62. Protecte
Material may only be filed under seal pursuantateourt order authoiiizg the sealing of th
specific Protected Material at issue. Pursuarntitol Local Rule 79-5and General Order 62,
sealing order will issue only upon a request estaiblisthat the Protected Material at issug
privileged, protectable as a teadecret, or otherwise entitléd protection under the law. If
Receiving Party's request to file Protected Mataunder seal pursuant to Civil Local Rule ]
5(d) and General Order 62 isrded by the court, then thReceiving Party may file th
information in the public record pursuant to Civocal Rule 79-5(e) unless otherwise instrug
by the court.

13. FINAL DISPOSITION

Within 60 days after the final disposition tfis action, as defined in paragraph 4, €
Receiving Party must return all Protected Mialeto the Producing Party or destroy s
material. As used in this subdivision, “all ProtzttMaterial” includesall copies, abstract
compilations, summaries, and any other formggdroducing or capturingny of the Protecte
Material. Whether the Protectddaterial is returned or deslyed, the Receiving Party mu
submit a written certification to éhProducing Party (and, if not tkeme person or entity, to t
Designating Party) by the 60 day deadline thatidéntifies (by category, where appropriate)
the Protected Material that was returned atrged and (2)affirms that the Receiving Party
not retained any copies, abstracts, compilations, summaries or amyfasthat reproducing o
capturing any of the Protected Ma#k. Notwithstanding this provisn, Counsel are entitled

retain an archival copy of all pleadings, motiop@as, trial, deposition,na hearing transcript
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legal memoranda, correspondence, deposition aaldetxhibits, expert reports, attorney wg
product, and consultant and expert work prodewven if such materials contain Proteg
Material. Any such archival copies that contain or constitute Protected Material remain su
this Protective Order as detth in Section 4 (DURATION).

IT IS SO STIPULATED, THROUGH COUNSEL OF RECORD.

Dated: February 28, 2013 SHARTSIS FRIESE LLP

By: /s/ Anthony B. Leuin
ANTHONY B. LEUIN
FELICIA A. DRAPER
Attorneys for Plaintiffs
PCCP, LLC & REDWOOD CAPITAL
FINANCE COMPANY, LLC

Dated: February 28, 2013 ROPERS, MAJESKI, KOHN & BENTLEY

By: /<9 Geoffrey W. Heineman
GEOFFREY W. HEINEMAN
ENRIQUE MARINEZ
KIRSTEN M. LEE
Attorneys for Defendant
ENDURANCE AMERICAN SPECIALTY
INSURANCE CO.

PURSUANT TO STIPULATION, I T 1S SO ORDERED.

rk
ted

bject 1

DATED: March 13, 2013 la"‘
Hon. YvonneGonzaIezRogers

United States District Judge

-13-

STIPULATED PROTECTIVE ORDER




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

EXHIBIT A
ACKNOWLEDGMENT AND AGREEMENT TO BE BOUND

l, [print or type full name], of

[print or type full address], declare under penaltyefjury that | have read in its entirety g

understand the Stipulated Protective Order thatisgaged by the United St District Court for

the Northern District of Califaria on [date] in the cadeGEP, LLC et al.

v. Endurance American Specialty Insurance Co., Case No. C12-00447 YGR. | agree to com
with and to be bound by all thermes of this Stipulated Protee¢ Order and | understand a
acknowledge that failure to so comply could expp® to sanctions and punishment in the ng
of contempt. | solemnly promise that | will not disclose in any manner any information o
that is subject to this Stipulated Protectived€r to any person or entity except in st
compliance with the provisions of this Order.

| further agree to submit to the jurisdiction thle United States District Court for t
Northern District of Californidor the purpose of enforcing the tesraf this Stipulated Protectiy
Order, even if such enforcement proceediogsur after termination of this action.

| hereby appoint [print or type full name] of

[print or type full address and telephone

number] as my California agent for servicegpobcess in connection with this action or any
proceedings related to enforcementto$ Stipulated Protective Order.

Date:

City and State where sworn and signed:

Printed name:

Signature:
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