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Fargo & Company et al Doc

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

LATARA BIAS, ERIC BREAUX, and NAN Case No.: 12-cv-00664-YGR
WHITE-PRICE, individually and on behalf of
other members of the general public similarly ORDER DENYING DEFENDANTS’ MOTION TO
situated, Dismiss
Plaintiffs,
VS.

WELLS FARGO & COMPANY and WELLS
FARGO BANK, N.A,,

Defendants.

Plaintiffs initiated this class action on Fehry 10, 2012 concerning fraudulent practices |
connection with the servicing of their home mortgbogas. (Dkt. No. 1.)After a previous round
of motions, the Court ordered that claims agadash of the three groups of defendants be seve
into three separate actions. (Dkt. No. 59.) Thereafter, Namedif¥diatara Bias, Eric Breaux,
and Nan White-Price filed the Second Arded Class Action Complaint (“SAC”) against
Defendants Wells Fargo & Company and Wells Fargo Bank, N.A. (collectively, “Wells Fargo”
“Defendants”). (Dkt. No. 61.)

Wells Fargo filed a Motion to Dismiss Purstigo Fed. R. Civ. P. 12(b)(6) on August 7,
2012, seeking dismissal of the SAvithout leave to amend. ki No. 66.) On August 21, 2012,
Plaintiffs filed their Opposition to the Wells FarBefendants’ Motion to Dismiss Pursuant to Fe
R. Civ. P. 12(b)(6). (Dkt. No. 67.) Wellstigm filed their Reply Memorandum in Support of
Motion to Dismiss on August 28, 2012. (DkioN68.) The Court held oral argument on
November 6, 2012. (Dkt. No. 72.)
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Having carefully considered the papers siitad and the pleadings this action, oral
argument at the hearing held on November 6, 28da@ for the reasons set forth below, the Court
DENIES Wells Fargo’s Motion to Dismiss.

l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiffs allege that Defedants have engaged and couné to engage in fraudulent
practices in connection witheéfr home mortgage loan sereg; in which Defendants assess
fraudulent fees upon a homeowner’s defallSAC {1 1-2.) As part of a fraudulent scheme,
Defendants “formed an enterpriagh their respective subsidias, affiliates, and ‘property
preservation’ vendors, . . . unlawfully mark[ed]dgfault-related fees chged by third parties|,]
and assess[ed] them against borrowers’ accounts” for an undisclosed pdofjt8.] Specifically,
“Defendants order[ed] default-related services from their subsidiaries and affiliated companig
who, in turn, obtain[ed] the services from third-party vendorkd” §{40.) The third-party vendors
charged Defendants for their services, but Dééats “assess[ed] borrowers a fee that [wa]s
significantly marked-up from thihird-party vendors’ actudées for the services.”ld;; see also id.
19 45, 54 & 57.)

Plaintiffs allege their mortgge contracts disclosed thatf®edants will pay for default-
related services when necessary, which woulcelmebursed by borrowers, but “[nJowhere [wa]s
disclosed to borrowers that the servicer may mgrkhe actual cost of those services to make a
profit.” (SAC § 42.) Defendants identified the medkup fees as “Other @hges” or “Other Fees”
on mortgage statementdd.(11 9, 48 & 57.) When borrowers inquired about the fees, Defendd

allegedly concealed and misled the borrowerigsuade them from challenging the charges, an

! Plaintiffs are citizens of duisiana whose mortgages Wells Fargo serviced. (SAC {{ 17-19, |
66.) Plaintiffs allege that Dendant Wells Fargo & Companyascorporation organized under the
laws of Delaware and headquartenedan Francisco, Californiald(  20.) Plaintiffs further
allege that Defendant Wells Fargo Bank, N.Aa subsidiary of Wells Fargo & Company, and is
national bank organized and existing as a national assoaigtitar the National Bank Act, 12
U.S.C. section 2Jt seq, with its principal place of business in San Francistab. (21.)

Plaintiffs assert that Wells Fgo & Company exercises speciéiad financial control over Wells
Fargo Bank, N.A.’s operations, dictates its poli@es practices, and ex&es power and control
over it with regard to theanduct alleged in the SACId(  24.) Wells Fargo & Company is also
alleged to be the ultimate recipientilfgotten gains alleged thereinld()
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told them that the fees wereancordance with their mortgagesd. { 57.)

The allegedly marked-up fees included Broké&rge Opinion fees (“BPOs”) and appraisa
fees. (SAC 11 30 & 43-57.) With regard to BPRlgjntiffs allege that Defendants established &
“inter-company division or d/b/afalled Premiere Asset Services (“Premiere”), which participat
as a member of the enterprise and existegbteerate revenue and undisclosed profits for
Defendants. 1. 11 48-52.) Although affiliated with Wellzaargo, Premiere advertised to “make
appear as though [it] [wa]s an independent company” providing BR@] §1.) However,
Plaintiffs allege Premiere was created toasca “phony third party vendosuch that it would
appear to borrowers that amounts assessextcounts were third-party costéd. | 56.) Premiere
sub-contracted BPOs to different local real estate brokers and, at Defendants’ direction, invo
Wells Fargo Bank, N.A. “as if [it] was andependent, third-party vendor.1d({ 52.) Plaintiffs
allege that Defendants “never actually pa[idj¢ ihvoices or Premiere for the BPOs, but paid a
lesser amount directly to the local real estarokers and assessed borrowers’ accounts for a

marked-up amount on the manufactured “invoicefd! 1 53-57.)

Plaintiffs also allege that Defendants usesbphisticated home loan management progrgm

provided by Fidelity National Information Systeing¢. called Mortgage Servicing Package (the
“Program”). (SAC 1 36.) The Program “autdinally implement[ed] deisions about how to
manage borrowers’ accounts based on internal software logic” and imposed the default-relat
when a loan was past dudd.( 37.) The parameters and guilges for the Program were inputte
by Defendants and “designed by the executives” at Wells Fargof 1(35-38.)

As statedsupra Wells Fargo serviced Plaintiffs’ mgages. (SAC 11 64 & 66.) Asto
Plaintiffs Bias and BreauXVells Fargo began assessing $95 BPOs on December 28, 200%. (
65 (also assessing on September 27, 2007 and Mar20@®),) Bias and Breaux allege they pai
some or all of the unlawful fees assessed on their accddrjt. Rlaintiff White-Price was assesse
$100 in “Other Charges” on September 19, 2011, and believes she paid some or all of the ur
fees assessed on her accoutd. 67.) In addition, borrowers have suffered additional harm
resulting from: (i) charges for default-related se#¢ accumulated over time such that borrowerg

were driven further into default ammad/more ensured to stay in defaii) damage to credit scores;
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(i) the inability to obtain favorable interest raten future loans because of their default; and (i
in some cases, foreclosurdd. (] 59-63.)

On the basis of the allegations summarized above, Plaintiffs bringctiogs on behalf of a
class of “[a]ll residents of the United StatesAmfierica who had a loan serviced by Wells Fargo
Bank, N.A. or its subsidiaries or divisionsicawhose accounts were assessed fees for default-
related services, including Broker's Price Opitgpand inspection fees, at any time, continuing
through the date of final dispositi of this action.” (SAC § 74.The SAC alleges five claims.

Plaintiffs’ first claim allegs a violation of California Bsiness and Professions Code
section 17200et seq(“UCL” or “Section 17200") based ae allegedly unlawful, unfair, and
fraudulent business practices summarized ab¢8&C 1 88—100.) Specifically, Defendants
omitted a true itemization or description of the fassessed and concealed the marked-up fees|in
violation of the disclosures ingimortgage agreements. Defendavese not legally authorized to
collect these fees, and Plaintiffess members believed theyre@bligated to pay the amounts

assessed when they were not so obligatednti®fsiclass members had a reasonable expectatio|

S

that under the operative agreements and lasvcliarges were valid and Defendants were not
unlawfully marking-up fees. In addition, Defentiafulled borrowers inta sense of trust and
dissuaded them from challengitige unlawful fees by telling thethe fees were in accordance
with the mortgage agreements. Plaintiffs allege they have been injudesiffered loss of money
or property, and that they would rwdve paid the fees (or wouldveachallenged them) if not for
Defendants’ concealment of material facts.

Plaintiffs’ second claim alleges a violatiohthe Racketeer Inflenced and Corrupt
Organizations Act (“RICQ”), 18 U.S.Cestion 1962(c). (SAC 11 101-123.) The alleged
“enterprise” consisted of: (i) Wells Fargo@ompany, Wells Fargo Bank, N.A., including their
directors, employees, and agents; (ii) their suasabs and affiliated companies; and (iii) their
third-party vendors, including tpperty preservation” venddrand the real estate brokers who

provide BPOs. (SAC 1 104.) This “associatio-fact” enterprise ign “ongoing, continuing

? The property preservation vendors include Frsierican Financial Corporation, d/b/a First
American Field Services, and Fidelity National Financial, Inc. d/b/a Fidelity National Field
Services. (SAC 1104.)
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group . . . of persons and entities associaigdther for the common purpose of limiting costs and
maximizing profits by fraudulently concealing assments for unlawfully marked-up fees for
default-related services on borrowers’ accountsd” 1105;seeid. 1 3, 8, 46, 49, 104-108.) The
members—while “systematic[ally] link[ed]” througiontractual and finandities—act according
to policies established by Wells Fargo executivesalsd “have an existence separate and distingt
from the enterprise.”1d. 1 106-107.) Plaintiffs allegeahDefendants’ scheme constituted

“racketeering activity” based on acts of mail and wire fraud{IBC. sections 1341 and 1343), hy

which Defendants communicated false information regarding the alleged fees due and omitted the

true amounts at issue through use of the maivares. Plaintiffs seek treble damages under
RICO.
Plaintiffs’ third claim alleges a conspuy to violate RICO. (SAC 1 124-128.)

Defendants allegedly conspiredviolate RICO as summarizeth@ve, were aware of the nature

and scope of the enterprise’s unlawful scheme, arekddo participate in said scheme. Plaintiffg
fourth claim alleges unjust enrichment as a ltesfuthe wrongful acts and omissions of material
fact. (d. 17 129-138.) Plaintiffs seek restitution @mdorder disgorgingll profits obtained by
Defendants. Plaintiffs’ fift claim alleges common law fraud as summarized abdde{[ 139—
151.)

In the pending Motion, Wells Fargo argues it first claim for violation of the UCL
should be dismissed either because a choicenoptavision requires thepalication of Louisiana
(not California) law, or alternativel Plaintiffs lack standing andlagrwise fail to state a claim. Ag
to the second, third, and fifth chas for violation of RICO, consgacy to violate RICO, and fraud,
Wells Fargo contends those claiare not pled with particularityna, as to RICO, Plaintiffs lack
standing. Finally, Wells Fargo argubsat Plaintiffs allege a validnd enforceable contract in the
SAC and thus the fourth claim fanjust enrichment is unavailable.

Plaintiffs oppose all of these arguments amliest leave to amendthie Court dismisses

any claim. The Court addsses each claim in turn.
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Il DISCUSSION

Pursuant to Fed. R. Civ. P. 12(b)(6), a conmplenay be dismissed against a defendant for
failure to state a claim upon which relief may barged against that defendant. Dismissal may be
based on either the lack of a carable legal theory or the absemdesufficient facts alleged under
a cognizable legal theonBalistreri v. Pacifica Police Dep’t901 F.2d 696, 699 (9th Cir. 1990);
Robertson v. Dean Witter Reynolds, Inel9 F.2d 530, 533—-34 (9th Cir. 1984). For purposes of
evaluating a motion to dismiss, the court “must pnes all factual allegations of the complaint to
be true and draw all reasonable infeesin favor of the nonmoving partyUsher v. City of Los
AngelesB828 F.2d 556, 561 (9th Cir. 1987). Any existargbiguities must be resolved in favor of
the pleading.Walling v. Beverly Enters476 F.2d 393, 396 (9th Cir. 1973).

However, mere conclusions couched in factli@gations are not sufiient to state a cause
of action. Papasan v. Allaind78 U.S. 265, 286 (1986)ee also McGlinchy. Shell Chem. Co.,
845 F.2d 802, 810 (9th Cir. 1988). The complainshplead “enough facts &iate a claim [for]
relief that is plausible on its faceBell Atlantic. Corp. v. Twombly50 U.S. 544, 570 (2007). A
claim is plausible on its face “when the plaintiff pleddctual content that allows the court to draw
the reasonable inference that théeddant is liable for the misconduaiteged.” Ashcroft v. Igbal,
556 U.S. 662, 678 (2009). Thus, “for a compiamsurvive a motion to dismiss, the non-
conclusory ‘factual content,” and reasonable infees from that content, must be plausibly
suggestive of a claim entitling the plaintiff to relieMoss v. U.S. Secret Sery72 F.3d 962, 969
(9th Cir. 2009). Courts may disss a case without leave to amend if the plaintiff is unable to cuire
the defect by amendmentopez v. Smit203 F.3d 1122, 1129 (9th Cir. 2000).

A. First Claim: UCL Claim

1. Choice of Law: California versus Louisiana Law
California choice of law rules apply albéite parties focus on different tests undef
California law. (Motat 5; Opp. at 6.)

Wells Fargo’s analysis iooatractual and focuses on theoe of law provision in the
mortgage documents. In that situatitiedlloyd Lines B.V. v. Superior CoustCal. 4th 459, 465—
66 (1992) sets forth the test for determining the reefability of arm’s length contractual choice of
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law provisions. The court must first examineetiter the party advocagrthe provision has met
its burden of establishing the claims fall within its scopéashington Mutual Bank, FA v. Superid
Court, 24 Cal. 4th 906, 915-16 (2001) (confirming tNadlloydshould be applied to class claimg
subject to enforceable choice of law agreemertshe claims fall within the scope of the choice
of law provision, then the court must “determaither: (1) whether the chosen state has a
substantial relationship to the parties or tir@insaction, or (2) wheer there is any other
reasonable basis for the parties’ choice of lawetilloyd 3 Cal. 4th at 468/Vashington Mutual24
Cal. 4th at 916. If neither (1) or (Bupra is met, then the court need not enforce the parties’
choice of law. On the other hand, if either (1) or (2) is metcdlet “must next determine whethe
the chosen state’s law is contrary tuadamentapolicy of California.” Nedlloyd 3 Cal. 4th at
466 (emphasis in originalyVashington Mutual24 Cal. 4th at 916. If there is no conflict, the
parties’ choice of law shall bgglied; but, if there is a fundamahtonflict with California law,
then the court must determine whether California haatrially greater intereshan the chosen
state on the particular issue. choice of law provision shall not be enforced where California ha
materially greater interethhan the chosen stat®ledlloyd 3 Cal. 4th at 468Vashington Mutual
24 Cal. 4th at 916-17.

Wells Fargo offers three arguments. First, undeNtailoydtest, it has met its burden of
establishing a substantial relationship to the ehagate because Plaintiffs are residents of
Louisiana, they own property there, and exetdite contracts theréVells Fargo contends
Plaintiffs have not met their burden to show titt application of Logiana law would violate a
fundamental policy of California. (Mot. at 6-7.)

Second, Wells Fargo argues that even if tbarCdeclines to enfoe the choice of law
provision, courts routinelgecline to apply a state’s laws totai-state transactions that do not
involve a resident of the statdd.(at 7.) It asserts that merdigving headquarters or principal
place of business in San Franciscansinsufficient aggregation aebntacts (which must exist to
apply the UCL), particularly because the progsrtire located in Louisiana and the relevant
conduct, including BPOs and inspectipatherwise occurred thereld(at 8.)

Finally, even if the Court finds sufficient cats to California have been alleged, Wells

=

S a
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Fargo argues it prevails under a ttixhal choice of law “governmental interest” analysis. Wells
Fargo identifies “crucial differences” betweenli€@ania’s UCL and the Louisiana Unfair Trade
Practices and Consumer Protection Law, LSA R.S. 51eteq(“Louisiana CPL”"), namely that:
(i) the Louisiana CPL prohibits class actions; éndCalifornia’s UCL has a four-year statute of
limitations while the Louisiana CPL ha®ae-year statute(Mot. at 9.)

Plaintiffs counter that choice tdw is usually addressedtae class certification stage and
urges the Court to defer this issue until thé@pp. at 5.) Plaintiffs further dispute thé¢dlloydis
the appropriate test, arguing thiais is not a breach of contrazase, but rather, a fraud case.
Plaintiffs argue the appropriate testgevernmental interest” test set forthMcCann v. Foster
Wheeler LLC 48 Cal. 4th 68, 81-82 & 87-88 (2010) and endorsédbirza v. American Honda
Motor Co, 666 F.3d 581, 590 (9th Cir. 2012)Plaintiffs identifyCalifornia’s governmental
interest as regulating fraudulgmctices and the conduct of buesses within California, which
have an effect both in Califormiand throughout the country. (Opp5a& 7.) Moreover, Plaintiffs
argue the fraudulent conduct, concealment, auistns by Wells Fargo egutives are alleged to
have occurred in California.

The Court finds thalledlloydapplies here. The governmial interest test, although
overlapping withNedlloydto the extent that state interestgolicies must be examined, applies
where “there is no advanceragment on applicable lawWashington Mutual Bank4 Cal. 4th at
915 (noting, however, that “a ttieourt considering a nationwidgass certification might be
required to utilize both analyses”).

The conduct at issue here arises from fagportedly due under agreements containing 3

3 Under this test: (1) the coutetermines whether the relevéay of each potentially affected
jurisdiction with regard to the particular issuejunestion is the same oiffdirent; (2) if different,
the court examines each jurisdiction’s inteliaghe application of its own law under the

circumstances to determine whethérug conflict exists; and (3) if there is a true conflict, the court

carefully evaluates and compares the naturesaedgth of each jurisdion’s interest in the
application of its own law to determine which statiglterest would be moimpaired if its policy
were subordinated to thelmy of the other stateMcCann 48 Cal. 4th at 87-8&earney v.
Salomon Smith Barney, In&@9 Cal. 4th 95, 107-08 (2006). Ultirabt, the Court applies the law
of the state whose interasbuld be more impaired its law was not appliedMcCann 48 Cal. 4th
at 88.
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section entitled: “Governing Laveverability; Rules of Construction.” Théection provides, in

relevant part:

This Security Instrument shall be goned by federal law and the law of the
jurisdiction in which the Property is locate All rights and obligations contained in
this Security Instrument are subjetd any requirements and limitations of
Applicable Law.

(Request for Judicial Notice in Support of tibm to Dismiss Second Amended Complaint (“RIN
[Dkt. No. 65]), Ex. 1 at ECF p. 12 and Ex. 2 at ECF p.*1ZBe agreements further provide that:

“Applicable Law” means all controlling appable federal, state and local statutes,
regulations, ordinances and administrativiesuand orders (that have the effect of
law) as well as all applicable finalpn-appealable judial opinions.

(RJIN, Ex. 1 at ECF p. 3and Ex. 2 at ECF p. 4.)
Applying the three-pamtledlloydtest, the Court finds that the choice of law determinatior
in this case is better suited for the class cedtifon stage because the record with respect to
balancing the competing states’ irsts is not sufficiently develoge First, the Court finds that
Wells Fargo, as advocate of the choice of paawvision, has met its burden of establishing that
class claims fall within its scop&Vashington Mutual24 Cal. 4th at 918.Proceeding to the next
step ofNedlloyd the Court must next determine whettiex chosen state has (1) a “substantial
relationship to the parties or their transaction(2) whether there is “gmother reasonable basis
for the parties’ choice of law.¥Washington Mutual24 Cal. 4th at 916. Louisiana does have a
substantial relationship to the claims becausa,rainimum, the properties are located there and

the default-related services occurred there. The final stdpdifoydrequires the Court to

* Wells Fargo seeks judicial tice of three documents under Federal Rule of Evidence 201 and
doctrine of incorporation by reference. Plainthfs/e not objected to the RIN. Exhibits 1 and 2
consist of the mortgages executed by PlainBitss and Breaux, and White-Price, respectively,
which were recorded in publrecords. The Court herelBRANTS judicial notice ofExhibits 1 and
2.

> In Washington Mutualthe California Supreme Court examirgedimilar choice of law provision
which stated: “This Security strument shall be governed by federal law and the law of the
jurisdiction in which the [secured property] is locate@4 Cal. 4th at 912 (a&tation in original).
Citing toNedlloyd 3 Cal. 4th at 468-70, tiWashington Mutuatourt noted that a broadly-phrase]
choice of law provision should bersirued as intending that the candaw apply to all disputes
arising out of the transaction mlationship. 24 Cal. 4th at 916.

N

the
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determine “whether the chosen state’s law is contraryfuadamentapolicy of California” and, if
contrary, which state has a “materially greatégnest” in determining the particular issud. at
916-17 (emphasis in original). That analysis igertfficult, and premat@r, when dealing with a
potential nationwide class actioBee idat 918-19. Ultimately, Plaintiffs will bear the burden off
establishing whether issues refgtito choice of law can survive the test for class certification.
at 922, 926 & 928.

Here, the full scope on where Defendants’ conduct occurred (and théedrnt of their
conduct) has yet to be fully determined. Sdekermination should be made based on a more
complete record than currently exis&8ee Norwest Mortgage, Inc. v. Superior Cpd#t Cal. App.
4th 214, 222 & 224-25 (Cal. Ct. App. 1999) (holdingl triaurt erred in certying nationwide UCL
class action for non-Califoia residents where “thHacts developed beloghow the claims . . . are

for injuries suffered by non-California resids, caused by conduatcurring outside of

California’s borders”) (emphasis sugal). The Court must now takes true the allegation that the

scheme was designed by executives at Wells Fargo. (SAC Y 20-26, 35 & 107.) Defendant
issue with the fact thahe SAC does not explicitly stateattthe decisions or conduct occurred
within California; however, drawing all reasonable mefeces in favor of Platiffs, the totality of
Plaintiffs’ allegations sufficiently state that teeheme was initiated andrpetrated by executives
in California. Usher,828 F.2d at 561. The allegations made by Pldffs here are plausible, and
whether Plaintiffs’ UCL claim islltimately tied to California dely by a California headquarters
cannot be discerned without thenkét of discovery. For thaeason, a determination is better

suited for the class certification stalge.

® Plaintiffs also allege th@efendants established an intemgpany division or d/b/a called
Premiere Asset Services (located in San Belino, California) which exists “to generate
revenues” for Wells Fargo and “does not opeaat@ms-length” with Wells Fargo. (SAC 1 49—
50.) This business is a “vehicle” that provdd#&ells Fargo with false pretenses to obtain
undisclosed profits.Iq. 11 51 & 56 (“phony third party vendor)) While Wells Fargo argued at
oral argument that other allegations “negatefniiere’s connection to California, any existing
ambiguities must be resolved in favor of the pleadWalling, 476 F.2d at 396.

" Defendants also cite to federal cabkzza v. American Honda Motor CandRalston v.

Mortgage Investors Group, Indn which the respective courts vacated an ordelasks
certificationand limitedclass certificatiorto exclude non-Californieesidents alleging UCL

10
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For the foregoing reasons, the CdDHECLINES to hold, at this juncte, that Plaintiffs are
unable to allege a violation of the UCL basedthe choice of law provision in the mortgage
agreements or based on due processiderations. These issues are better suited for determin
at the class certification stage, and WEBsgo’s Motion based on these grounds is heBshyiED.

2. UCL Standing

a. Summary of Law

The issues of concern under UCLrgtang are injury and reliance. A UCL
claim may be brought “by a person who has suffergohinn fact and has lost money or property
as a result of the unfair competition.” Cal.B& Prof. Code § 17204. In a class action, UCL
standing must be established as ®dlass representatives themselMeste Tobacco || Case<6
Cal. 4th 298, 306 (2009) Tbbacco IT); Plascencia v. Lending 1st Mor{@59 F.R.D. 437, 448
(N.D. Cal. 2009) (“only the named plaintiff in&CL class action need demonstrate injury and
causation”)prder clarified on other ground®No. C 07-4485 CW, 2011 WL 5914278 (N.D. Cal.
Nov. 28, 2011). “[A] party must . . . (1) establia loss or deprivation of money or property
sufficient to qualify as injury in fact, i.eeconomic injuryand (2) show that that economic injury
was the result of, i.ecaused bythe unfair business actice or false advertising that is the
gravamen of the claim.Kwikset Corp. v. Superior Cou1 Cal. 4th 310, 322 (2011) (emphasis
in original). “[A] party who ha lost money or property generaligssuffered injury in fact.”ld.
(emphasis in original).

In Tobacco 1] the California Supreme Court held logithat money or pperty “as a result

of” unfair competition imposed an actual reliamegquirement on plaintiffs prosecuting a UCL

claims. Mazza 666 F.3d at 594 (holding that “[u]nder the &aahd circumstances of this case, . .
each member’s consumer protection claim shoulgdwerned by the consumer protection laws g
the jurisdiction in which tl transaction took placeRalston No. 08-CV-00536-JF PSG, 2012
WL 1094633, at *4 (N.D. Cal. Mar. 30, 2012) (“conclundf] that [a nationwde] class is precluded
in this case, in which the loans at issue were comsated locally and nearly half of the borrower
reside in other states”) (emphagi original). Importantly, ifMazza the court vacated the district
court’s class certification order, remanded for prooegsiconsistent with that order, and expresg
no view on whether it would be correct to certifgmaller class of California purchasers or sub-
classes for members in different states. 686 kt 594. In neither case did the court find on a
motion to dismiss that a claim had not beeffigantly pled based on alleged conduct within
California.
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claim based on fraudTobacco I} 46 Cal. 4th at 326YIcNeary-Calloway v. JP Morgan Chase
Bank, N.A.863 F. Supp. 2d 928, 959 (N.D. Cal. 2012)@sitions of reliare required under
unlawful, unfair, or fraudulent prongs of UCL}[R]eliance is prove by showing that the
defendant’s misrepresentationrandisclosure was ‘an immediate sauof the plaintiff's injury-
producing conduct. A plaintiff nyaestablish that the defendant’s misrepresentation is an
‘immediate cause’ of the plaintiff’s conduct by showthat in its absence the plaintiff ‘in all
reasonable probability’ would not have engaged in the injury-producing condiatidcco 1] 46
Cal. 4th at 326 (internaitations omitted; alteration in original)While a plaintiff must show that
the misrepresentation was an intiage cause of thejury-producing conduct, the plaintiff need
not demonstrate it was the only cause. . is. éhough that the representation has played a
substantial part, and so had been a subatdattor, in influeacing his decision.”ld. (internal
citations and quotations omitted).

b. Summary of Arguments

Wells Fargo argues that Plaintiffskastanding to bring a claim under the
UCL because they have not alleged they sufferedyimjufact nor that theyost money or property
as the result of unfair competition. (Mot. at 109 Wells Fargo asserts that because the rates
charged for BPOs were within the markate of $30-$100, economic injury cannot exiSee
Gomez v. Wells Fargo Bank, N.A76 F.3d 655, 658-59 & 661—-62 (8th Cir. 2012) (dismissing
UCL claim for lack of standing where plaintifé&&lmitted they were charged market rates for
appraisals, which werdleged to be inflated). Second, Wells Fargo contends that Plaintiffs hav
not pled actual reliance ondlalleged misrepresentations,, “they do not specifically allege
[they] ever read [documents caitting misrepresentations] or hoviagly] each specifically acted in
reliance on them.” (Mot. at 11-12.)

Plaintiffs disagree. They dispute that the nearate of BPOs is determinative because h

8 On this issue, Wells Fargo seeks judicial c®tf the “BPO Brief” (attached to RIN, Ex. 3),
which is publicly available and which was refered in the SAC at paraaph 45. It appears the
BPO Brief is either used and/or was preparethkby‘National Associationf BPO Professionals.”
Based on the fact that Plaiiféi have not objected, the Co@RANTS judicial notice of the BPO
Brief for determining this Motion.
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the issue is that Defendants sought far more délatunal fees and concealie fact that borrowers

werenotrequired to repay Wells Fargo for these faeder their mortgage agreements. (Opp. at

10.) Moreover, Plaintiffs assert that injury leen alleged because they would not have paid t‘T:

fees but for Wells Fargo’s deception. They @lege that Defendants alone maintain a comple
accounting of the fees assessed and paid, thusiféatainnot allege evergrecise detail at this
time. (Opp. at 9; SAC 11 65 & 67.) As to retianPlaintiffs argue that to prove reliance on an
omission, they need only prove that had the information been disclosed, they would have bef
aware and behaved differently—which they have alleg8deSAC 1 97-98.)

C. Analysis

The Court is satisfied with the allegats as pled. First, with respect to
injury, Plaintiffs allege on information and belibft they have paid sonoe all of the unlawful
fees assessed on their accou(&AC 11 65 & 67.) Taking thesdegjations as true, Plaintiffs
have alleged an economic injunathlqualifies as injury-in-factSee Kwikset1 Cal. 4th at 885
(economic injury may be shown where plaintiff fiender[s] in a transaction more, or acquire[s]
a transaction less, than hesbie otherwise would have”).

As to the market rate of BPOs, regardleswléther the total amount falls within market
rate, the fact remains that Plaintiffs have altetiet they paid more to Wells Fargo than they
should have if Wells Fargo had simply passed onahciosts. The Couredlines to hold as a
matter of law that a consumer lacks UCL stand@iadpong as he or she is only being overcharged
within the market range. Fher, the precedential value @bmez v. Wells Fargs limited as
plaintiffs there conceded they hadffered no concrete financial loss.

Second, the Court finds that Plaintiffs havéisiently alleged actual reliance. Plaintiffs
allege not only that (i) the mortgage agreemerasdhve Wells Fargo “the right to be paid back”
for costs and expenses associated with “protgetid/or assessing the value of the property” arg
silent on the issue of mark-ups for profit; but tladso allege that (ii) they received mortgage
statements that omitted a “true itemization” af tiature of the fees—identifying them as “Other
Charges” or “Other Fees"—which Plaintiffs belezl they were obligated to pay. (SAC 11 9, 57,
91-92, 97-98.) Put simply, Plaintiffs allege that thexseived their mortgage statements, believd
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based on the statements that they were obligatpey these amounts to Wells Fargo, and paid
them. This sufficiently states that Wellsr§a's “misrepresentation or nondisclosure was ‘an
immediate cause’ of the plaintiffiajury-producing conduct” in that its absence, plaintiff “in all
reasonably probability” would not have paid the feésbacco I 46 Cal. 4th at 32&ee Kwikset
51 Cal. 4th at 330 (consumeltyiag on product label and chatiging a misrepresentation can
satisfy UCL standing by alleging “that he oeshiould not have bought the product but for the
misrepresentation’.

For these reasons, the CoDeNIES Wells Fargo’s Motion on the gund that Plaintiffs lack
UCL standing.

3. Failure to State a UCL Claim With Particularity
Where a plaintiff chooses to allegeudulent conduct and reeon such conduct as

the basis for its UCL claim, the claim is “grounded’or “sound[s] in fraud’such that its pleading
“as a whole must satisfy the pattiarity requirement of [Federal Ruof Civil Procedure] 9(b).”
Vess v. Ciba-Geigy Corp. USA17 F.3d 1097, 1103—-04 (9th Cir. 2008¢arns v. Ford Motor
Co.,567 F.3d 1120, 1125 (9th Cir. 2009). To be alleged with particularity under Rule 9(b), a
plaintiff must allege “the Wwo, what, when, where, and how” of the alleged fraudulent conduct
(Cooper v. Pickett] 37 F.3d 616, 627 (9th Cir. 1997)) and “&eth an explanation as to why [a]
statement or omission complained of was false and misleadingg GlenFed, Inc. Sec. Litigd2
F.3d 1541, 1548 (9th Cir. 1994 bang). In other words, “theircumstances constituting the
alleged fraud [must] be specific enough to gieéendants notice of the pigular misconduct . . .
so that they can defend against the charge andistaleny that they va done anything wrong.”
Vess317 F.3d at 1106 (first alteration suppliedeimal quotations and citations omitted).

Plaintiffs concede that this is a fraud case and argue that the SAC contains the requisite

® In addition, “a presumption, or at least an infeerof reliance arises whearer there is a showing
that a misrepresentation was materialdbacco I] 46 Cal. 4th at 327 (inteal citations omitted).

It is plausible that a reasonalperson would have considered this information matetsdeSAC

1 98.) Further, the question of whether a misiggmation is material igenerally one of fact
unless no reasonable jury coulddithat a person would be inéinced by the representation or
nondisclosure Engalla v. Permanente Medical Group, Int5 Cal. 4th 951, 976-77 (1997). Suc
is not the case here.

14

=




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

particularity under Rule 9(b). (. at 11-12.) Because Plaintifédlegations sound in fraud, the
Court finds that Rule 9(b) applies.

Under Section 17200, unfair competition inaésd'any unlawful, unfair or fraudulent
business act or practice.” A plaintiff may estdksviolation based under any one of these pron
The Court will address the unfainéfraudulent prongs in detail beldW.

a. Unfair Prong of UCL

The California Supreme Court has established a definitive test to
determine whether a business pracisctinfair’ in consumer case®avis v. Ford Motor Credit

Co, 179 Cal. App. 4th 581, 594-98 (Cal. Ct. App. 2068rmon v. Hilton GroupNo. C-11-

03677 JCS, 2011 WL 5914004, at *8 (N.D. Cal. Nov.ZZ8,1). Three tests for unfairness exist in

the consumer context. Under the first tadbusiness practice is unfair where the practice
implicates a public policy that is “tethered tasific constitutional, sttutory, or regulatory
provisions.” Harmon 2011 WL 5914004, at *8 (internal ditans omitted). The second test
“determine[s] whether the alleged businpssctice is immoral, unethical, oppressive,
unscrupulous, or substantially injurious to consusaard requires the courtweigh the utility of
the defendant’s conduct against the graeftthe harm to the alleged victimId. (internal
citations and quotations omitted)inder the third test, “unfairfonduct requires that: “(1) the
consumer injury must be substantial; (2) tjampmust not be outwghed by any countervailing
benefits to consumers or competition; and (3) it nvesan injury that consumers themselves coy
not reasonably have avoidedd. (internal citations omittedPavis 179 Cal. App. 4th at 597-98.
Wells Fargo argues thatdhtiffs cannot satisfy the third test. (Mot. at 15.) As to their

19 For the “unlawful” prong of a Section 17200 claittihe UCL ‘borrows viohtions of other laws
and treats them as unlawful practices thatunfair competition law makes independently
actionable.” Stearns v. Select Comfort Retail Corfs3 F. Supp. 2d 1128, 1150 (N.D. Cal. 201(
(quotingCel-Tech Commc’ns, Inc. v. Los Angeles Cellular Tel. ZbCal. 4th 163, 180 (1999)).
Allegations in support of such a claim must staith reasonable particatity the facts supporting
the statutory elements of the alleged violati®@tearns 763 F. Supp. 2d at 1150. Wells Fargo
argues its actions were lawful and that the “unlawful” prong fails because the RICO and fraug
claims fail. (Mot. at 12—-14.) Plaintiffs do not sgesally dispute that theudnlawful” claim fails if
their RICO and fraud claims failOpp. at 13.) As discussatra, the Court finds that Plaintiffs
have sufficiently stated their RICO and fraudicis. As such, Wells Fargo’s Motion to Dismiss
the UCL claim based on the “unlawful” prongd&NIED.
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injury, Wells Fargo argues thatattiffs could have avoided any tife charges at issue simply by
staying current on their payments. Further,guas that there are countervailing benefits to
conducting the property inspectiongdahat the third-paytreal estate brokers and Premiere Assq
Services “perform[] a service.”ld. at 17 (citing SAC 1 51-52).)

Plaintiffs identify both the second and third sefst measure whether the alleged conduct
unfair. (Opp. at 15-17) Plaintiffs argue they have satisfied these tests with their allegations
(i) the BPOs and property inspeaxtifees contained undisclosed mags; (ii) that the assessment
of these illegitimate fees made it impossibleldorrowers to become current on their loan,
throwing them further into default; and (iii) the undisclosed nature of the fees makes it impos;
have avoided them.S€eSAC 1 40-42 & 97.) As such, the injus substantianot outweighed
by any countervailing benefits, and praalig could not have been avoidedd.(at 17.)

At this juncture, the Court need only deterenimhether the allegationsken as true, state
plausible claim.Twombly 550 U.S. at 570gbal, 556 U.S. at 678. Given the nature of the alleg
scheme, the Court finds that Plaintiffs’ allegation§Vells Fargo’s conduct, as pled, satisfy the
second test, namely the conduct is plausibiyaral, unethical, oppressive, unscrupulous, or
substantially injurious to consumers. As totthied test, the Court cannot find as a matter of law
that the supposed benefits waigh Plaintiffs’ injuries. $eeSAC § 51 (“[Premiere] is really just a
vehicle that provides Wells Fgo & Company with a false pretes for obtaining money from
borrowers so that it cagarn undisclosed profits.”$ee also idf 56 (alleging Premiere is “a phony

third party vendor”) ¥

" Neither party argues that the fitsst—where an unfapractice implicates public policy that is
“tethered to specific constitutional, statytpor regulatory provisions”—applies herBee
Harmon 2011 WL 5914004, at *8. Becaude parties do not apply thisst, the Court will not
address it further.

12 Defendants’ cited authorities are inapposieduse they either arosethe summary judgment

stage, in the context of another statute, angitbnot involve the level of fraud and concealment
alleged hereSeeWalker v. Countrywide Home Loans, @8 Cal. App. 4th 1158, 1175 (Cal. Ct.
App. 2002) (holding on summary judgntemotion that inspection fe@s that case did not violate

UCL, based in part on evidence submitted by defendant regarding legitimacy of the conduct
showing that conduct was natfair or unethical)Sosa v. Chase Manhattan Mortg. Coi348

F.3d 979, 983-84 (11th Cir. 2003) (affimg dismissal of Real Estate Settlement Procedures Ag
["RESPA”] claim because, at a mmum, “Chase benefitted thmrrowers by arranging for third

16

—t

S

that:

sible

1%
o

and




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Whether this claim ultimately prevails in Webargo’s favor is not currently at issue.
Taking the allegations as a wholalan the light most favorable tlaintiffs, they have alleged
sufficient facts to state a claim under the secaomtithird tests. Wells Fargo’s Motion to Dismiss
the UCL claim based on the “unfair” prongD§NIED.

b. Fraudulent Prong of UCL

A business practice is “fraudulent’ithin the meaning of Section 17200 if
“members of the public atikely to be deceived."Comm. on Children’s Television v. General
Foods Corp,.35 Cal. 3d 197, 211 (1983) (internal cibas omitted). A UCL claim based on a
fraudulent business practice is distinguidadbom a claim for common law frauddorgan v.
AT&T Wireless Servs., Incdl77 Cal. App. 4th 1235, 1255 (Cal. Ct. App. 2009). “Allegations of
actual deception, reasonable reliance, and damage are unneceSsany’ on Children’s
Television 35 Cal. 3d at 211. The fraudulent practicey be based on representations to the
public which are untrue, and also those whicly ima accurate on some level, but will nonetheleg
tend to mislead or deceive. . . . A perfectly tstegement couched in such a manner that it is lik
to mislead or deceive the consumer, such asilwdao disclose otheelevant information, is
actionable under the UCL.’Klein v. Chevron U.S.A., In202 Cal. App. 4th 1342, 1380 (Cal. Ct
App. 2012) (internal citations and quotats omitted; alteration in original).

Wells Fargo argues Plaintiffs Vi not pled their “fraudulentJCL claim with particularity.
(Mot. at 17.) It focuses specifically on tBAC at paragraphs 113 and 114, which respectively
state that “mortgage invoicdsan statements, or proofs of claims provided to borrowers
fraudulently concealed the true nature of asseatsrmade on borrowers’ accounts” and that We
Fargo tells borrowers “in statements and other dwos|] that such feeswe ‘[ijn accordance with

the terms of [their] mortgage.” (it and third alteration supplieseeMot. at 17.) Based on thes

allegations, Wells Fargo first concludes “[i]t is weditablished . . . that srepresentations of law

party contractors to perform the delivetigsat were the subject of the chargedprales v.
Countrywide Home Loans, In&31 F. Supp. 2d 1225, 1228 (C.D. Cal. 2008) (“While such
repricing or mark-upsould be actionable father reasonge.g. fraud), it isiot a violation of
RESPA.”) (emphasis suppliedavis179 Cal. App. 4th at 584 (no waf business practice based
on “conduct . . . in charging successive fats for successive late payments”).
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are not actionable as fraud, because statemetaw @fre considered merely opinions and may n(
be relied upon absent special amtstances not present here.” diMat 17.) Second, it concludes
that the SAC alleges no fadspporting that Wells Fargo knets BPOs or inspections were
legally improper nor that it haab reasonable basis for stating the fees were consistent with thg
mortgage agreements and the lavd. &t 17-18.)

In response, Plaintiffs argueathlesser specificitis required for a fraud by omission claim
than a normal misrepresentation claim. (Opg.7a} In addition, Defendants have exclusive
control over the particularized details of theanduct, including internatommunications and the
design of the scheme itself.

Although Plaintiffs’ allegations dallege a fraud based in part omissions, a plaintiff musi
still plead such claim with particularityjKearns 567 F.3d at 1126 (“Becautee Supreme Court of
California has held that nondisclosusea claim for misrepresentation in a cause of action for frg
it (as any other fraud claim) must be pleddvith particularity under Rule 9(b)."Marolda v.
Symantec Corp672 F. Supp. 2d 992, 1002 (N.D. Cal. 2009) (“The Ninth Circuit has recently
clarified that claims of nondiscdoire and omission, asngties of misrepreseditions, are subject td
the pleading standards of Rule 9(b).”). “Whelegihg fraud, a party muglead with particularity
the circumstances constituting fraud, while ctinds of the mind, such as knowledge and intent
may be alleged generally Marolda, 672 F. Supp. 2d at 997 (emphasis supplied).

The Court believes that even undeparticularity standard, Prdiffs have alleged sufficient
circumstances underlying the fraudulent practieceh that Defendants have “notice of the
particular misconduct . . . so that thegn defend against the charge[s}.éss,317 F.3d at 1106
(internal citations omitted). INarolda, a case involving false advertig, the district court held
that “to plead the circumstances of omission withcHcity, plaintiff mustdescribe the content of
the omission and where the omitted information should or could have been revealed, as well

provide representative samplesadfvertisements, offers, or othepresentations that plaintiff

relied on to make her purchase and that faileddinide the allegedly omitted information.” 672 K.

Supp. 2d at 1002. Here, Plaintiffs have allegetdenous instances where the omitted informatio

could have been revealed—namely, in the mgegagreements themselves, in the mortgage
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statements reflecting the markep-fees, or during communicatiow#th Wells Fargo where it told
Plaintiffs that the fees were in accordance whir mortgage agreements. Plaintiffs provide
specific dates on which they believe they were gddthe marked-up fees)dhallege they paid the
fees without knowing theirdie nature. Plaintiffs describe tbentent of the omission as the failur
to inform them that the fees were marked-up thiad the majority of the fees ultimately went to
Wells Fargo, and not third-party vendors performing the services. As to Defendants’ knowle(
and intent, which may be alleggdnerally, Plaintiffs allege thaVells Fargo executives designed
the scheme, agreed to participatéh@ scheme, and concealed the scheme.

Taken together, the Court finds Plaintiffeegdately allege a fralulent business practice
that is likely to deceive the publicComm. on Children’s Televisip85 Cal. 3d at 211. True
statements couched in a manner “likely to misleadeceive the consumer, such as by failure to
disclose other relevant informatti, [are] actionable under the UCLKIein, 202 Cal. App. 4th at
1380 (internal quotations omittetf).

For these reasons, Wells Fargo’s MotiorDismiss the UCL claim based on the
“fraudulent” prong iDENIED. The Motion to Dismiss the firstaim for violation of the UCL is
DENIED in its entirety.

B. RICO Claims

1. RICO Standing: 18 U.S.C. Section 1964(c) (“Section 1964")

The “[c]ivil remedies” provision of RIC@ermits “[a]ny person injured in his
business or property by reason afi@ation of [18 U.S.C.] sectiofh962 . . . [to] sue” and recover
treble damages and the cost @& #uit, including a reasonable attey’s fee. 18 U.S.C. § 1964(c).
“To have standing under [Sectiobd64(c), a civil RICO plaintiff mst show: (1) that his alleged
harm qualifies as injury to htsusiness or propertynd (2) that his harm was ‘by reason of’ the

RICO violation, which requirethe plaintiff to establish proximate causatio@anyon County v.

13 The Court disagrees with Defemds! conclusion that no frauctourred because the statements
were, if anything, “misrepresentations of the law” (Mot. at 17 (“[S]tatements of the law are

considered merely opinions and may not be dalipon absent special circumstances not present

here.”).) Wells Fargo ignores that under the fraudulent prong, statements that are true may 4
deceptive or misleading. Moreover, ifpiemature for the Court to characterize the
misrepresentations at issue her@ass relating to “law” only.
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Syngenta Seeds, In619 F.3d 969, 972 (9th Cir. 2008) (internal citations omittéd).

With regard to the requirement of injuryltasiness or property, “fijthe ordinary context
of a commercial transaction, arssumer who has been overcharged can claim an injury to her
property, based on a wrongful deyation of her money. . . . Mogeof course, is a form of
property.” Id. at 976 (internal citations omittetf).

For the same reasons that Wells Fargo’'d W@anding argument fails, so does the RICO
standing argument. Plaintiffs ajie they paid the marked-up feaa/ells Fargo’s argument that ng
“Injury in fact” exists where the charges assessa@ w@hin the market ratis not persuasive. A
consumer who has been overcharged can clguryito property under RICO based on a wrongf
deprivation of money, whicts a form of property.Canyon County519 F.3d at 976ee Dufour v.
BE LLC No. C 09-03770 CRB, 2010 WL 2560409, at *11¥NCal. June 22, 2010) (“Plaintiffs
here allege that they were deprived of tmedney based upon Defendants’ conduct, which is
sufficient.”).

For these reasons, the CoDENIES Wells Fargo’s Motion to the extent it seeks dismissa
of the RICO claims based on lack of standing.

2. Second Claim: RICO Violation Under 18 U.S.C. Section 1962(c)
(“Section 1962(c)”)

Under Section 1962(c), “[ighall be unlawful for any person employed by or
associated with any enterprise engaged in, cathieities of which affect, interstate or foreign
commerce, to conduct or participate, directlynalirectly, in the conduatf such enterprise’s
affairs through a pattern of rasleering activity or collection aflawful debt.” To a state a

claim, a plaintiff must alleg€(1) conduct (2) of an enterprig8) through a pattern (4) of

14 Wells Fargo does not seek dismissal basetti@tproximate cause” requirement of RICO
standing, and thus the Court da®t address that issue.

> However, where a plaintiff is a governmental entity not acting as a “consumer” but “to enfo
the laws or promote the general welfatteg analysis is slightly differenCanyon County519

F.3d at 976—-80. Canyon County sought to recoverag@s under RICO for monies it spent on
public health care and law enforcemsetvices for undocumented immigrantd. at 971.
Financial loss irthat specific context was insufficient tdlege injury to one’s “business or
property.” Id. at 975—76. Accordingly, the Ninth Cir¢dneld that the county lacked RICO
standing.ld. at 976-80.
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racketeering activity."Odom v. Microsoft Corp486 F.3d 541, 547 (9th Cir. 2008n(bang.
Racketeering activity ialso referred to as the “predicate actsiVing Designs, Inc. v. E. |. Dupont
de Numours and Cp431 F.3d 353, 361 (9th Cir. 2005). “R@ib)’s requirement that ‘[iJn all
averments of fraud or mistake, the circumstanoestttuting fraud or mistakshall be stated with
particularity’ applies teivil RICO fraud claims.” Edwards v. Marin Park, Inc356 F.3d 1058,
1065-66 (9th Cir. 2004) (ietnal citation omitted)Moore v. Kayport Package Exp., In885 F.2d
531, 541 (9th Cir. 1989).

Wells Fargo challenges Plaintiffs’ RICO claim farlure to allege sufficiently: (i) predicatg
acts of racketeering based miil and wire fraud; and (ii) the exénce of an enterprise. The Cou
will address each of the gisted elements in turn.

a. Predicate Acts of Racketeering Based on Mail and Wire Fraud

“Racketeering activity” has been explicitiigfined to include “any act which
is indictable” under 18 U.S.C. sections 134t 4343 (“Section 1341” and “Section 1343"), whic
prohibit mail and wire fraud, respectively. 18 U.S.C. § 1961(1).

Mail fraud occurs whenever a person, “havaeyised or intending to devise any schemg
or artifice to defraud,” uses the mail ‘for the pase of executing such scheme or artifice or
attempting so to do.”See Bridge v. Phoenix Bond & Indem. G&3 U.S. 639, 647 (2008)
(quoting Section 1341). To allegeclaim for mail fraud under Sémh 1341, “it is necessary to
show that (1) the defendants fartha scheme or artifice to defid; (2) the defendants used the
United States mails or caused a use of the UnitagStails in furtherance of the scheme; and
the defendants did so with the specific intent to deceive or defr@dhieiber Distrib. Co. v. Serv-
Well Furniture Co., InG.806 F.2d 1393, 1399-1400 (9th Cir. 198@iljer v. Yokohama Tire
Corp, 358 F.3d 616, 620 (9th Cir. 2004) (quotBchreibe).*® The elements for wire fraud under
Section 1343 are substantiyeéhe same as mail frau&ee SchreibeB06 F.2d at 1400. The
gravamen of both offenses is the scheme to defrBudge, 553 U.S. at 64 7/Schreibey 806 F.2d

% The Supreme Court has held that “[a] plairaéserting a RICO claim gdicated on mail fraud
need not shoyeither as an element of its claim oraagrerequisite to establishing proximate
causation, that it relied on the defantls alleged misrepsentations.”Bridge, 553 U.S. at 661
(emphasis supplied).
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at 1400 (purpose of the mail and wire fraud statuteso‘proscribe the use tife mails or wires in
any situation where it is closely enh&d with fraudulent activity”).

As for the mailing requirement, use of theilsyaeed not be an essential element of the
scheme.Schmuck v. United State®89 U.S. 705, 710 (1989). Rathany “mailing that is incident
to an essential part of the schemid’ &t 712 [internal citations and quotations omitted]) or “a stq
in [the] plot” (id. at 710 [alteration in original; internaitation omitted]) satisfies the mailing
element. In fact, “[ijnnocent” mailings—those that “contain no false information”—or routine
mailings may satisfy this elemenid. at 715. Specific intent is ssfied by “the existence of a
scheme which was reasonably calculated to deceive persons of ordinary prudence and
comprehension, and this intention is shown by examining the scheme i&eti&ibey 806 F.2d
at 1400 (internal citations and quotations omitted).

Wells Fargo argues that the predicate acts of racketeeriagail and wire fraud—are
insufficiently pled'’ While the SAC alleges that Wells Fargent Plaintiffsnonthly statements
showing charges that do not refléo¢ actual costs of services, Dafi@nts argue that “other courts
have upheld property inspection piaes and fees similar to Welsargo’s.” (Mot. at 19.) As
with the UCL claim, Wells Fargoontends that these inspecti@me “reasonable” and that, at mos
the alleged practices amouata breach of contraatpt a fraudulent schenmgohibited by the mail
or wire fraud statute¥. (Mot. at 19—20.) In addition, Wellargo asserts it was under “no duty t
specifically identify each charge on its monthlgtetments beyond ‘other fees™ and that, althoug

required, Plaintiffs fail to allege a duty to iteasm to charges or disclose marked-up feds. at 20;

" The Court notes that Wells Fargo does eeksdismissal based on a failure to allegatiernof
racketeering activity. As such, the Court widit address the requirements of a pattern under
Section 1962(c).

18 The Court is, again, not persuaded by Wells Fargo’s arguments that the fees were overall
“reasonable” and that the alleged conduct simply amounts to breach of co8tadinited States
v. Ali, 620 F.3d 1062, 1071 (9th Cir. 2010) (“Defendantsnter that, at most, they are only in
breach of contract with Microsadind that a contract disputenist itself grounds for mail or wire
fraud. . . . We do not read [Defendants’ disuthority] to preclude Defendants’ criminal
prosecution in this case. Thenple fact that Microsofthayhave brought a civil contract claim
against Defendants does not immunize Defersdaonduct from criminal prosecution if that
conduct meets the elements of the criminaiutes as well.”) (emphasis in original).
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Reply at 10-11.) Without a legabligation to disclose, Wells Fgm argues that Plaintiffs fail to
state a fraudulent scheme un@adifornia Architectural Bldj. Products, Inc. v. Franciscan
Ceramics, InG.818 F.2d 1466, 147172 (9th Cir. 198G 4lifornia Architectural). (Mot. at 20
n.73; Reply at 10-11.)

Plaintiffs disagree. They identify thaktlscheme is meant to conceal the unlawful
assessment of improperly marked up fees forulefalated services, drthat Wells Fargo has
used the mail and wires to engagsaid scheme. (Opp. at 20.) In ®AC at paragraph 111,
Plaintiffs allege: “[tjhrough the mail and wire, the Wells Fargo Enterprise provided mortgage
invoices, loan statements, payoff demands, oofgrof claims to borrowers, demanding that
borrowers pay fraudulently concealed marked-up feedefault-related services, such as BPOs
property inspections. Defendants also acceptgtheats and engaged in other correspondence

furtherance of their scheme through the mail and.Wihe addition, they allege that by “[u]sing

false pretenses, identifying the fees on mortgageices, loan statements, or proofs of claims only

as ‘Other Charges’ or ‘Other Fees’ to obthil payments from borrowers, Defendants disguised
the true nature of these fees and omitted the fact that the fees include undisclosed mark-ups
omitting and fraudulently concealing the tmgture of amounts purportedly owed in
communications to borrowers, Defendants matke fstatements using the Internet, telephone,
facsimile, United States mail, and other istate commercial caers.” (SAC § 113.)

Defendants’ reliance o@alifornia Architecturalregarding a duty to disclose is
distinguishable. There, on a motion for summjadgment, the Ninth Cirat held that a tile
manufacturer did not have amdependent duty to disclose tastamers its contingency plan to
close its business. Significant evidence justisemmary judgment for ¢hrmanufacturer because
the evidence showed it was making significantdsd efforts to remain open. The court found n
direct evidenceife., no “smoking gun”) of a “preconceidelan to close.” 818 F.2d at 1470-72
(finding that business correspondence and officers’ assurances likewrs® germit a reasonable
trier of fact to infer fraud). The Ninth Circuitfamed that no factual tsas existed to support that
the manufacturer had any intent to dattas required for mail and wire frauldl.

Here, the circumstances are markedly défe. Defendants’ alleged omissions are
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interwoven with misrepresentationg/ells Fargo’s failure to advid@laintiffs of the actual cost of
the BPOs is linked to the inflated cost thatlM/Eargo expressly demanded as “reimbursement”
monthly mortgage statements and other documeéhtsen asked by borrowers to substantiate thg
amounts demanded for reimbursement, Defendargemesd that the fees were charged pursuat
to agreements that borrowers had previouslyesigms alleged, the fraud is equally about the
failure to disclose material information as ithat the amounts demanded on mortgage stateme
were false because they did not correspondag@tiiual amounts owed pursuant to the mortgage
agreements relied upon by Defendants.
The dual nature of the fraud must also be caeid in light of the allegations that when

asked to substantiate the charges, Defendants directed Premiere to create fictitious invoices

19 52-56, 111 & 113.) Plaintiffs allegeat Premiere did so such that it appeared Wells Fargo

n

1%

nts

(SA

vas

merely seeking reimbursement for payments made to independent entities. Although creating the

impression that Wells Fargo paid third partiesspant to the invoice$Vells Fargo never paid
those invoices and instead paid an agngsah lesser amount (which had been coordinated by
Premiere). Wells Fargo ultimately collected khgher, invoiced amount from borrowers based, :
least in part, on Premiere’s conduct.

Plaintiffs have sufficiently éged a fraudulent scheme as is required for mail and wire
fraud®® Accordingly, the CourDenIES Wells Fargo’s Motion to Dismighe RICO claim based or
failure to allege predicate gobf racketeering activity.

b. Existence of an Enterprise
Section 1962(c) targets conduct byygperson employed by or associated
with any enterprise . . . .” The Supreme Qdwars recognized the basic principle that Section

1962(c) imposes a distinctivenesgjuirement—that is, one mudlege two distinct entities: a

“person” and an “enterpris&"that is not simply the same “person” referred to by a different name.

19Based on the allegations in the SAUaintiffs have sufficiently allegedseof the mail and wires
as incident to an essaitpart of the schemeSchmuck489 U.S. at 711 & 712.

20 A “person’ includes any individuadr entity capable of holding adal or beneficial interest in
property.” 18 U.S.C. § 1961(3An “enterprise’ includes any indidual, partnershipsorporation,
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Cedric Kushner Promotions, Ltd. v. KingB3 U.S. 158, 161 & 166 (2001) (holding that under
Section 1962(c), distinctivers is satisfied and RICO d@s “when a corporate employee
unlawfully conducts the affairs dfie corporation of which hs the sole owner—whether he
conducts those affairs within the scope, ordmel the scope, of corpate authority”). The
Supreme Court noted that the distinctiveness rement was consistent with a prior holding that
liability “depends on showing th#fte defendants conducted or papated in tle conduct of the
‘enterprise’saffairs,” not just theiown affairs.” Id. at 163 (quotindReves v. Ernst & Young07
U.S. 170, 185 (1993)).

An enterprise that is not a legal entityc@mmonly known as an “association-in-fact”
enterprise.Mitsui O.S.K. Lines, Ltd. v. Seamaster Logistics, Bi€l F. Supp. 2d 933, 939 n.6
(N.D. Cal. 2012). I©Odom v. Microsoft Corpthe Ninth Circuit held that “an associated-in-fact
enterprise under RICO does not require anyiqdar organizational siicture, separate or
otherwise.” 486 F.3d 541, 551 (9th Cir. 2007) (no rezaent of an “ascertainable structure”).
“[A]n associated-in-fact enterprise ‘a group of persons assoedttogether for a common purpog
of engaging in a course of conductld. at 552 (quotindgJnited States v. Turkettd52 U.S. 576,
583 (1981))Boyle v. United State§56 U.S. 938, 944 (2009). NImCircuit precedent requires
proof of three elements: (i) a common purposengfaging in a course obnduct; (ii) evidence of
an “ongoing organization, formal or informa#ind (iii) evidence that the various associates
function as a continuing uniDdom 486 U.S. at 552 (citingurkettd.*

The parties’ arguments are summarized dsvis: Wells Fargo principally argues that the

distinctiveness requirement is not met and, at best, Plaintiffs have only alleged that Wells Fa

association, or other legal egtiand any union or group of individsaassociated in fact although
not a legal entity.” 18 U.S.C. § 1961(4).

%1 The Ninth Circuit inOdomnoted that the definition of an temprise is, based on its text, “not
very demanding.” 486 F.3d at 54Bpyle 556 U.S. at 944 (“the very poept of an association in
fact is expansive”). In fact, the Supreme Coud texognized that “RICO i® be read broadly”
and is to “be liberally construed #dfectuate its remedial purposesSedima, S.P.R.l v. Imrex Co.
Inc., 473 U.S. 479, 497-98 (1985) (quoting Pub91-452 § 904(a), 84 Stat. 947 (1978pe
Boyle 556 U.S. at 946 (association-in-fact enterprisstrhave three strucwlrfeatures: a purpose
relationships among those associatétth the enterprise; and longgy sufficient to permit these
associations to pursue thaterprise’s purpose).
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participated in their own affairgot that of the enterprise. @¥ at 20—21.) Plaintiffs “treat(]
Wells Fargo Bank, N.A. and Wells Fargo & Co. as“erson][,]” but also “tryto create a separate
‘association-in-fact’ enterprise sgrised of the Wells entitiesid vendors and brokers they utilize
to perform inspections and BPOsId.(at 21.) Relying primarily on Seventh Circuit authority,
Wells Fargo argues that distinctiveness failsaose the vendors and brokers “operated only as
Wells Fargo’s agents” by providing requested smwi‘in the course ¢¥Wells Fargo’s] normal

business dealings.”Id.) Further, the alleged misrepreseittas, omissions, and use of the mail g

=

wires—including the issuance of mortgage statémand other loan documents—were performed
by Wells Fargo alone as part of itormal lending activities.Id. at 21-22; Reply at 12.) Wells
Fargo also argues that Plaintiffs fail to all¢lyat the vendors and brokers acted with a “commorn
purpose” to engage in fraudulenincluct. (Reply at 13.) The Court notes that Wells Fargo only
briefly addresses common purpose, and do¢sddress the remaining elements ur@gomof an
ongoing organization or continuing unit. As thesaments are not at issue, the Court will not
address them.

Plaintiffs respond that they anet required to allege any maabout the enterprise than tha

—

they have. Specifically, Wells Fargo particgadby establishing the [pcies directing the non-
Wells Fargo property preservation vendors and real estate brokers, who performed the BPOS$, to
carry out the scheme. (Opp. at 21.) Citdom Plaintiffs emphasize that an association-in-fact
enterprise does not require anytmadar organizationastructure. Id.)
Here, Plaintiffs have met the distinctiveseand common purpose requirements. They have
explicitly alleged an association-in-fact entespr{referred to in the SAC as the “Wells Fargo
Enterprise”) comprised of “Wells Fargo @ mpany, Wells Fargo Bank, N.A., including their
directors, employees, and agents, along withr thepperty preservatiorvendors — including First
American Financial Corporation d/b/a First Antan Field Services, and Fidelity National
Financial, Inc. d/b/a Fidelity National Field Sems — and the real estate brokers who provide
BPOs for Wells Fargo.” (SAC 1 104PBlaintiffs also allege iparagraph 49 th&remiere Asset
Services “participates as a member of the ents=d The Wells Farg&nterprise “is an ongoing,

continuing group or unit of persons agwtities associategether for theommon purposef
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limiting costs and maximizing profits by frauéually concealing assessments for unlawfully
marked-up fees for default-related services on borrowers’ accoutdsy 105 (emphasis
supplied).) Plaintiffs have st explicitly alleged that thenterprise members, including the
vendors and brokers, “devised a scheme tadédfborrowers and obtain money from them by
means of false pretenseqId. 1 46.)

Plaintiffs allege conduct specificalbetween and among Wells Fargo Defendantsat
least one other entity, namely Premiere, which supports the requirdraktite enterprise
members have “associated together for a commuopose.” As stated above, the alleged comm
purpose here was to limit costs and maximize prdiitsugh concealment of marked-up fees. Ag
alleged, this scheme to profit is a suffidieommon purpose. Mooger, Wells Fargo and
Premiere each played different roles from eatlerofand from the third-party vendors and broke
to accomplish their purpose.

Premiere sub-contracted the BPOs requestalldlis Fargo to different local real estate
brokers and vendors. (SAC 1 52.) Premiereeska critical role annecting Defendants, who
designed the scheme to defraud, with thirdypaendors and brokers,he provided the default-
related services at the cavkthe scheme. Without theittt-party vendors’ and brokers’
involvement, Wells Fargo would have been unabketk reimbursement of fees in the first placy
Thus, the existence of Premiere itself, its creatioinctitious invoices tesubstantiate fees, Wells
Fargo’s reliance on those invoices to justify tharked-up fees, and Wells Fargo’s payment of
lesser amounts—independent of thvoices—directly to third-pty vendors and brokers satisfy
the distinctiveness requirement. Plaintiffs hauficiently alleged thaDefendants have engaged
in enterprise conduct, notnsply their own affairs.

This case is akin t¥oung v. Wells Fargo & Cpo671 F. Supp. 2d 1006 (S.D. lowa 2009),
where the court examined an alleged scheme “dergkaround Wells Fargo’s use of a computer
system that . . . [wa]s programmed to autooadly assess excessive mortgage servicing fees

following late payments.’ld. at 1012. In that case, the court held:
Congress clearly intended RICI@bility to extend to guations where one entity

directs the formation of a RICO enterprasad then makes use of the association to
further a pattern of unlawful activity, evavhere portions of the unlawful activity
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do not issue directly from the RICO enterprise. Here, Plaintiffs allege that Wells
Fargo conducted the affairs of the entisg by ordering the property inspections,
used its association-in-fact businessaagement with theproperty inspection
vendors to conduct its unlawful practicd imposing excessive fees on the
mortgagors, and engaged in mail and wiraud to collect payments for the
enterprise’s benefit. Accordingly, the Coaoncludes that the RICO enterprise as
pleaded by Plaintiffs satisfies the reguirents set forth under 18 U.S.C. § 1962(c).

Id. at 1028 (internal citations to complaint omittedlyells Fargo’s challenge that its actions werg
simply “normal business dealing@/ithout the existence of antemprise or any “common purpose
is fact-determinative and cannot tesolved at this juncture.

For the foregoing reasons, the CdDENIES Wells Fargo’s Motion to Dismiss Plaintiffs’
second claim for violation dRICO under Section 1962(c).

3. Third Claim: Conspiracy to Violate RICO Under 18 U.S.C. Section
1962(d) (“Section 1962(d)”)

Under Section 1962(d), “[i]t siidbe unlawful for any persoto conspire to violate
any of the provisions of subsecti(aj, (b), or (c) of this sectm” “To establish a violation of
section 1962(d), Plaintiffs muslege either an agreement thatisubstantive violation of RICO
or that the defendants agreed to commit, or paatiegbin, a violation of tev predicate offenses.”
Howard v. America Online Inc208 F.3d 741, 751 (9th Cir. 200@)firming district court’s
holding that failure to adeqtedy plead substantive RIC@olation precluded claim for
conspiracy). The conspiracy defendant “must intend to further an endeavor which, if comple
would satisfy all of the elements of a substantiveinal offense, but it gtices that he adopt the
goal of furthering or facilitatig the criminal endeavor.Id. (quotingSalinas v. United State522
U.S. 52, 65 (1997)). Moreover, the defendant ralssi have been “aware tife essential nature
and scope of the enterprise antkided to participate in it.Td. (quotingBaumer v. Pachi3 F.3d
1341, 1346 (9th Cir. 1993).

As discusseduprg the Court finds that Plaintiffs faa sufficiently alleged a substantive
RICO violation under Section 1962(c) and that Defendants agreed to participate in that RICC
violation. Having developed and designed the sehdPlaintiffs meet the pleading standard of
intent to further the RICO violation and aveness of the scope of the enterpriSeefAC | 127

(Plaintiffs allege that Defendantdirected and controlled the affaiof the Wells Fargo Enterprise
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were aware of the nature and scope of therpmnse’s unlawful scheme, and they agreed to
participate in it.”).)

For these reasons, Wells Fargo’s Motion teriss the third claim for conspiracy under
Section 1962(d) I®ENIED.

C. Fourth Claim: Unjust Enrichment

Defendants argue that there is no viable urgnasichment claim under either California or
Louisiana law because Plainti#splicitly allege Wells Fargo wvlated the disclosures in the
mortgage agreements. (Mot. at)2&pecifically, the “quasi-contratiieory of recovery [for unjust
enrichment] cannot lie where a valid express @mtcovering the same subject matter exists
between the parties.”ld;; seeReply at 13—-14.) Even if the claidoes exist, Wells Fargo contend
it fails because the alleged practices cannatdeened unjust as pled. (Mot. at 24.)

Wells Fargo never specifically argues whetBalifornia or Lousiana law applies—only
that either way, a viable claim has not been stafield.at 23.) Paracor Fin., Inc. v. Gen. Elec.
Capital Corp, 96 F.3d 1151, 1167 (9th Cir. 1996) (in Califorrfianjust enrichment is an action in
guasi-contract, which does not lie when afomeable, binding agreement exists defining the
rights of the parties”)Drs. Bethea, Moustoukas & Weaver LLC v. St. Paul Guardian Ins3Z6.
F.3d 399, 408 (5th Cir. 2004) (“Louisiana law prowdeat no unjust enrichment claim shall lie
when the claim is based on a relationship ihabntrolled by an darceable contract.”).

Referring only to California law, Plaintiffs argtieey have pled the required elements of §
claim for unjust enrichment and the viability of the claim is unaffected by the existence of the
agreements. (Opp. at 24 (citimgre Countrywide Fin. CorgMortg. Mktg. & Sales Practices
Litig., 601 F. Supp. 2d 1201, 1220-21 (S.D. Cal. 2009))I)n te Countrywidethe district court
rejected both of defendants’ arguments for dismissal of an unjust ennicbiaien, holding that
“[a]lthough there are contractsiasue in this case, none apgsetar provide for the specific
recovery sought by Plaintiffs’ unjust enrichment claimd. at 1220-21 (noting conflicting case
law regarding whether Californi@cognizes unjust enrichmead a claim and declining to
conclude the claim was nk&gally cognizable).

It is premature for the Court to take a positimmwhether this action derives from the “san
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subject matter” as the agreements such thatma éta unjust enrichment is unavailable. Moreovg
the Court declines to engage in a choice of lawyaight this juncturePlaintiffs will ultimately
bear the burden of establishing whinestthis claim can be certified asationwide class. Even so,
under either California or Louisiataw, Plaintiffs have pled suffient facts to support a claim for
unjust enrichmerf® Whether there was legjaistification for Wells Fego’s conduct such that it
was “unjust” is another factual issue tsabuld proceed beyond the pleadings.

For these reasons, the CoDENIES Wells Fargo’s Motion to Dismiss the fourth claim for
unjust enrichment.

D. Fifth Claim: Fraud

Defendants argue that Louisiana law appitethe fraud claim and reiterate various
arguments already made with respect to RICQechipally, Plaintiffs havdailed to allege a duty
to disclose or a special relatitmg that would give rise to a tuto disclose. (Mot. at 28ecnel v.
Grodner, 2007-1041 (La. App. 4 Cir. 4/2/08), 982 So0.821, 894 (where a fraud claim is based (¢
an omission, “there must be a duty to speak sgldse information”).)in addition, Wells Fargo
argues that Plaintiffs fail to specify the matefadt that was misrepresedt, have only identified
statements of legal opinion, and fail to allegeen and how each Plaintiff relied upon the
purported misrepresentation or omission.

Plaintiffs do not specifically attess which state’s law applidsjt argue generally that they
have alleged injury and reliee. Plaintiffs identify the mortgage contracts as containing
“disclosures” regarding what occufsorrowers default, and argitas not disclosed that Wells

Fargo will mark-up costs. (Opp. at 25.)

22 A claim for unjust enrichment geiires a plaintiff to plead twoeents: “receipt of a benefit ang
unjust retention of the beneéit the expense of anotherlectrodryer v. SeoulBank7 Cal. App.
4th 723, 726 (Cal. Ct. App. 200®ee also Hirsch v. Bank of America, N.Q7 Cal. App. 4th
708, 721-22 (Cal. Ct. App. 2003) (valid claim for umjesrichment stated where banks collected
and retained excessive fees passed through tolipette companies at thexpense of plaintiffs);
Transp. Ins. Co. v. Leavinegg4-651 (La. App. 5 Cir. 5/10/95), 656 So. 2d 720, 721 (unjust
enrichment claim under Louisiana law requiresvpprg that: “(1) defendant was enriched, (2)
plaintiff was impoverished, (3) &ne is a connection between ttefendant’s enrichment and the
plaintiff's impoverishment, (4) there was no legalsmor justification for the enrichment and (5)
there is no other remedy aladile for the plaintiff”).
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For the reasons set forth above, the Court fihdsregardless of whether Plaintiffs identify
a specific “duty to disclose,” th@missions and misrepresentati@me inextricably tied together
such that the demands for reimbumsat of fees in Wells Fargo’s monthly mortgage statements|
akin to misrepresentations. Wells Fargo soughtlvarsement from Plairits based on fictitious
invoices prepared by Premiere at Wells Farga'sation. However, Wells Fargo did not actually
pay those invoices, and insteadedtly paid third parties faa lesser amount—all of which
occurred by a plan of Defendants’ designACS{ 52-56, 111 & 113.) Plaintiffs have pled
sufficient detail in the SAC under Rule 9¢b)explain why the mortgage statements and
explanation of fees weffalse and misleadindn(re GlenFed42 F.3d at 1548), and Defendants
have sufficient notice of the alleged misconduct ghehthey can defend themselves in this actiq
(Vess317 F.3d at 1106).

The Court need not engage in a choice of law analysis at this time because under eith
state’s law, a claim for fraud is sufficiently pl&d Moreover, as noted above, it will be Plaintiffs’
ultimate burden to establish whether this frawdnelcan be certified as a nationwide class.

For the foregoing reasons, the CdDENIES Wells Fargo’s Motion to Dismiss the fifth
claim for fraud.
1. CONCLUSION

For the foregoing reasons, the CdDENIES Wells Fargo’s Motion to Dismiss. Wells
Fargo shall file an answer to tBAC within fourteen (14) days. ©Order terminates Dkt. No. 66

| T 1SS0 ORDERED.

Dated: April 25, 2013

Y VONNE GOMZALE
NITED STATES DISTRICT COURT JUDGE

23“The elements of a cause of action for frau€adifornia are: “(a) nirepresentation (false
representation, concealment,mandisclosurg; (b) knowledge of falsityor ‘scienter’); (c) intent
to defraud, i.e., to induce reliance; (d) juatile reliance; and (e) resulting damage&€arns 567
F.3d at 1126 (quotingngalla,15 Cal. 4th at 974) (emphasis supplied®arng. Under

Louisiana law, a claim for fraudgaires: (1) a misrepresentationroéterial fact; (2) made with the

intent to deceive; (3) causing justifiable reliance with resultant injBecne) 982 So. 2d at 894.
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