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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALI FORNIA

HiGH TEK USA, INC., Case No.: P-CV-00805YGR
Plaintiff, NOTICE OF TENTATIVE RULING ON MOTION
OF DEFENDANT HEAT AND CONTROL, INC. TO
VS. DismISS, PARTIALLY GRANTING MOTION

WITH LEAVE TO AMEND
HEAT AND CONTROL, INC. and DOES 1
through 50, inclusive,

Defendants.

TOALL PARTIESAND THEIR ATTORNEYS OF RECORD, PLEASE TAKE NOTICE OF THEFOLLOWING
TENTATIVE RULING ON THEMOTION TO DISMISS SCHEDULED FOR HEARING ON JULY 19,2012AT 2:00
P.M.

The Caurt has revieved the pares’ papersand is inclired to partialy grant themotion to
dismiss with leave to amed. This is aentative ruling and theparties stillhave an opertunity to
present oral argment. Alernatively, f the partiesJOINTLY stipulate in witing to enty of the
tenttive ruling,the hearinghall be takn off calemar, and theéentative rling shall ecome the
Order of the Cart. Othewise, the heang shall becontinued ¢ June 26, @12 at 2:0(.m.

The Caurt TENTATIVELY GRANTSIN PART and DENIES IN PART the Motion of Defendant
Heat and Contol, Inc. to Dsmiss the GmplaintWiTH LEAVE To AMEND as follows:

l. BACK GROUND
This cag involves acess to rdacement pds for pro@ssing, pacéging, andweighing

egupment usedh food praduction. The Complain alleges theDefendantHeat and @ntrol, Inc.
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(“H&C") is theexclusiveNorth Amerta distributa of scalesequipment ad parts maufactured g
Ishida Co., Ltd.(“Ishida”). Complaint{ 8. Plaintif High TekUSA, Inc. ( High Tek”) alleges thaits
inability to purchase Ishidgarts fromH&C violates federal atitrust andCalifornia urfair
competition laws.

High Tek alleges seen causesf action: viblations ofSections 1 ad 2 of theSherman Ag,
15U.S.C. 88 1& 2 (Couns | and II); gice discrimnation uner the Robison-PatmarAct, 15 U.SC.
8 13 (Count Ill); and stateaw claims br Intentioral Interference with Corractual Redtions (Count
IV); Intentionalinterferene with Prosgctive Ecolmmic Advantage (CouhV); Promisory Estopg
(Count VI); and violationsof California's Unfair CompetitionLaw, Cal. Ris. & Prof.Code 88 17@0
et seq. (CountVIl). H&C has movedd dismiss orthe ground that this isa garden-vaety busines
dispute betwer a parts suglier and itsformer cusbmer, whid the antitrgt laws do ot reach.

I. LEGAL STANDARD

To suruve a motiorto dismiss;'a complant must congin sufficient factual méter, accepd
as tue, to ‘statea claim torelief that isplausible m its face.” Ashcroft v. Igbal, 556U.S. 662, 68
(2009) (quotingBell Atl. Corp. v. Twombly, 550 US. 544, 5572007)). Inthe antitrustontext, “a
cout must detamine wheher an antitust claim is plausible’ n light of basic econome principles’
William O. Gilley Enters., Inc. v. Atl. Richfield Co., 588 F.3d 69, 662 (9thCir. 2009)(citing
Twombly, supra, 550 U.Sat 556). If te allegatios in the canplaint fail to give rise b a plausible

claim for relief, “this basicdeficiencyshould . . . l# exposedtahe point ® minimum expenditureof

time and mong by the paiies and theourt.” Twombly, supra, 550 U.Sat 558 (citatons omittegl

1. ANAL YSIS
A. SECTION 1 SHERMAN ACT —CONTRACT IN RESTRAINT OF TRADE

As to Qount I, allegng a violaton of Sectiam 1 of the $ierman ActHigh Tek fils to alleg
sufficiently ead of the regired elemets of the clam. Sectionl of the Shrman Act brbids

cortracts in regaint of trag:’ To statea Section 1Sherman At claim, tte plaintiff must plead no

115U.S.C. § 1Trusts, etc.,ni restraint otrade illegal;penalty
Every catract, comination in theform of trustor otherwise or conspiray, in restramnt of
trade orcommerce mong the seval States, owith foreignnations, is dclared to beéllegal.
Every peson who sHI make anycontract or agage in anycombinationor conspirag hereby
declaredo be illegalshall be demed guilty ofafelony ...
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justultimate fats (such aa conspirag), but evidetiary factswhich, if true, will prove: (1) a
corntract, comhbmation or caspiracy amng two ormore persas or distinctousiness itities; (2) ky
which the perspos or entitis intendedd harm or retrain tradeor commere; (3) whid actually
injures competion. Twombly, supra, 550 U.S. ab48.

Here, tle Complairt identifiesH&C'’s contract with Ishida, whichmakes H&Cthe exclusre
North Americadistributorof Ishida pats, but doesot allege hhat either K& C or Ishica entered ird
thecontract forthe purpos®f harmingor restrainng commere. Moreove, as to thehird elemen
the Complaintalleges onlythe ultimatefact that “the [unspeciied] way [H% C] execués those
cortracts in Noth Americaunreasondly restraindrade” withaut providirg any evidetiary fact d
injury to comp@tion.

Based o the foregong analysisthe CourtGRANTS the Motion to Dismiss Couat | WITH
LEAVE TO AMEND.

B. SECTION 2 SHERMAN ACT —ILLEG AL MONOPOLY

As to Qount Il, alleging a violaton of Secton 2 of the §ierman Act Plaintiff fails to plead
facts regardinghe relevanproduct meket. Sectia 2 of the Sierman Actmakes it uhawful to
monopolize, attmpt to maopolize, orcombine orconspire tanonopolize® To statea cause of
action for the dfense of nanopoly undr Section 2of the Sheman Act, aplaintiff must plead thre
elements: (1) tle relevantmarket that dfendant ha monopolizd; (2) possssion of nenopoly paver
in that marketand (3) willful acquisiton or maint@ance of tiat powe through compdtively
unreasonable mans, rathethan as a asequencef a superioproduct, lusiness aamen, or histac
acddent. United Statesv. Grinnell Corp., 384 U.S563, 570-7 (1966).

Chargesf monopdization caronly be judyed in the famework ofthe relevahmarket, witch
hastwo dimensons: the “elevant gegraphic maket” and the‘relevant poduct markt.” While the
paties agree it the relevat geograplc market igshe UnitedStates, theyliffer on the scope of th
“relevant prodat market.” In the Conplaint, High Tek allegeghat the redvant prodat market ishe

215U.S.C. § 2Monopolizirg trade a felay; penalty
Every peson who sHI monopoliz, or attempto monopolke, or combie or conspiravith
any othe person or grsons, to moopolize anypart of the tade or comrerce amonghe
several $ates, or wit foreign natons, shall beleemed guilg of a felony...




United States District Court

Nartharn Dictrirt nf Califarni

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

purchase of Ishida parts. Complaint § 29itdrOpposition Brief, HigiTek adds two additional

relevant markets: the aftermarket for refurbisheddisisicales and the aftermarket for servicing I$

scales. H&C argues that the relevproduct market is all food pros#sg scales sold in the United

States.

High Tek alleges no facts from which it plaugilbbuld be inferred thahe relevant product
market is the purchase of Ishida parts (theiaféeket for refurbished sda scales and/or the
aftermarket for servicing Ishida scafea¥ opposed to all food procesgiscales sold in the United
States. See Brown Shoe Co. v. United Sates, 370 U.S. 294, 325-26 (196@)he outer boundaries ¢
a product market are determined by the reasonatelicirangeability of use. .. between the produd
itself and the substitutes for it."9ee also Volvo Trucks N. Am., Inc. v. Reeder-Smco GMC, Inc., 546
U.S. 164, 180 (2006) (“Interbrand competition, oumagms affirm, is the ‘primary concern of
antitrust law.”). This infirmity is féal to its section 1 Sherman Act claifdnited Satesv. E.I. du
Pont de Nemours & Co., 351 U.S. 377, 391 (1956) (“where there ararket alternatives that buye

may readily use for their purposd@iegal monopoly does not exist.”).

Because High Tek has failed to show a rehewvaarket against which H&C’s market powef

and the anticompetitive effects it§ practices can be judgé#iigh Tek has failed to state a Sectid
Sherman Act claim.
Based on the foregoing analysis, the C&raNTS the Motion to Dismiss Count WITH

LEAVE TO AMEND.

% In its Opposition Brief, High Tek attempts to explaihyit believes that Ishida parts is the relevant mar
For example, it argues that Ishida equipment isghemium brand,” the “gold standard” of weighing and
packaging equipment, that Ishida equipment is utillaed majority of manufacturers and distributors of

—t

hida

f

S

n2

et.

packaging equipment. Facts not alleged in the Complalimot prevent dismissal for failure to state a clgim.

Without deciding whether the additional facts are sufficierstate a Section 2 Sherman Act claim, the Cqg
will permit High Tek to amend its Corigint to allege additional facts.

4 The term “monopolize,” as used in the federal antitrwgs laneans the power either to obtain, or to mair

urt

tain,

the power to remove or exclude competitors from thd fiélcompetition in a particular business or industry.

Since H&C is the exclusive distributor of Ishida parts, H&C maintains its so-called monopoly power tg

purchase Ishida parts because of H&C’s contract withldsta be the exclusive North American distributoy for

Ishida parts, not because of any of the alleged anticompetitive behavior. Additibtigiiyl ek’s theory, thal

because it is a competitor that has been harmed;l&@thas harmed competition does not state a claim inder

the antitrust laws. “[T]he plaintiff here must allegelgprove harm, not just to a single competitor, but to |
competitive process.e., to competition itself.”NYNEX Corp. v. Discon, Inc., 525 U.S. 128, 135 (1998).

he
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C. ROBINSON-PATMAN ACT CLAIM —PRICE DISCRIMINATIO N

As to Gount Il for violation ofthe Robinsa-Patman At, High Tek fails to alkge each oftie
required elemats of the cim. The Rdinson-Panan Act of 836, 15 US.C. § 13, fobids price
discriminationwhen it is apto have aranticompetive effect. To state alaim for a volation of
Sedion 2(a) ofthe Robinsa-Patman At, a plaintff must plea four elemats: (1) theelevant sas
were made in mtersete canmerce; (2the productsold wereof the sameyrade and gality; (3) that
H& C discrimireted in prie as betweerligh Tek aad anothepurchase and (4) the dscrimination
hada prohibit@ effect on ompetition. See Texaco Inc. v. Hasbrouck, 496U.S. 543, 56 (1990).

The Canplaint alleges that H& requiredHigh Tek topay a 10-206 markup @ all Ishida
parts — somethng other conpanies wi were notm direct conpetition with H&C werenot requird tg
pay. Complaint § 15. ThusHigh Tekalleges thait wasnot in competition with the prchasers Wwo
were allegedlythe benefiaries of theprice discrmination. Assuch, HighTek has fdied to stata
claim for pricediscriminaton under te RobinsonPatman Act.

Based o the foregong analysisthe CourtGRANTS the Motion to Dismiss Cout Il WITH
L EAVE TO AMEND.

D. INTENTION AL INTERFERENCE

As to Qounts IV ard V for intertional inteference withcontractualelations ad intentiona
interference wih prospectre economi@dvantageH&C attadks the merit®f the clam but does nt
addess the stifciency of he allegatios in the Coplaint. The elementsdr a cause foaction for
intentional inteference wih contractulrelations ad intentioral interfererce with prgpective
ecaiomic advatage esserdlly are: (1)a contracor other ecaomic relatonship between plaintif
anda third pary; (2) the déendant’s kowledge ofthe contracor relationsip; (3) deendant’s
intentional actdesigned tanduce a beach or disapt the contact or relatnship; (4)actual breab o
disruption; and(5) damage Korea Supply Co. v. Lockheed Martin Corp., 29 Cal. 4th 134, 1153
(Cd. 2003);Quelimane Co. v. Sewart Title Guaranty Co., 19Cal. 4th 2655 (Cal. 199).

High Tek alleges tht its inability to purchae Ishida pets has haltethe compay’s ability to
corduct busines. Complait  20. K C argues tht its decison not to sdlHigh Tek khida partsvag

justified and vas not wrogful. Whether H&C’s actions were istified orprivileged isan evidentry

\"Z}
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issue (for which H&C will have the brden of pro®), not a plading issue.As such, K& C has faid
to identify a pleding defetin High Te&k’s intentianal interference claims.

The Cairt DENIES the Motion b Dismiss @unts IV am V on thisbasis.

E. PROMISSORY ESTOPPEL

As to Qount VI, High Tek failsto state a @m for pramissory estppel becausehe Comphint
alleges that H& performal the very pomise theHigh Tek seks to enfore. The elments for a
claim of promisory estopg are: “(1) the party tdbe estoppe must be aprised of tte facts; (2) le
must intend thahis condutshall be aed upon, omust so acthat the pay assertinghe estoppe
hasa right to lelieve it wasso intended(3) the otler party mwst be ignorat of the truestate of fars;
and(4) he mustely upon he conducta his injury?” Peoplev. Castillo, 49 Cal. 4th 85, 156 n.10
(Cd. 2010) (guting City of Goleta v. Superior Court, 40 Cal.4th 270, 279Cal. 2006). If the
promise soughto be enfoced was pdormed, therthe doctrire is inappli@ble. Money Sore Inv.
Corp. v. S California Bank, 98 Cal. Ap. 4th 722,732 (Cal. Ct App. 2002 (“*A causeof action fa
promissory estppel wouldbe superflous”). Moreover, becase promissoy estoppels an equitde
dodrine thet provides a sustitute for onsiderationto enforcea promise, i the only cimed reliarce
is performanceof the act largained forthe doctrire is inappli@ble. See Fontenot v. Wells Fargo
Bank, N.A., 198Cal. App.4th 256, 275Cal. Ct. App. 2011).

The Canplaint alleges that prioto enteringnto a partsaaccount, K. C requiredhat HighTek
remove languge from its @talog that tated sométing to the &ect of “High Tek is tke best in the
industry.” Camplaint § 14. High Tekalleges thatti detrimentdly relied upn a promie of a long-
termm parts accont, and mde the requsted changeo its catalg. H&C provided HighTek with a
parts account tgurchase lida partsfom early 207 until December 202011. 1d. 11 14-16.

Either alequate cosideration vas given hee,i.e., H&C promiseda long-termparts accont if
High Tek remeed certaindnguage fran its catal@, or it wasrendered mot by H&C'’s performace
of its obligations under thegreementi.e., H&C granted HighTek a partaccount andgrovided Hgh
Tek Ishida par for four over years. D the extenthat High Tek believes lhat it was etitled to a
longer term catract, undeCalifornia lw, any ageement nota be perfomed withina year musbe

reduced to writng to be vald. See Cal.Civ. Code§ 1624(a)() (statute ofrauds).
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Based a the foregong analysisHigh Tekhas failed tostate a clan for promisory estopgd.

F. CALIFORNI A BUSINESSAND PROFESSIONS CODE 8817200¢ef saj.

As to Qount VII, for violationsof California’'s Unfair CompetitionLaw (“UCL”), Cal. Bus.
Prd. Code. § 7200, HighTek claimsare based umn its fedea antitrust ¢aims. Caliornia’s UG
staute prohibis “any unlawvful, unfair or fraudulert business et or practie.” Cal. Bus Prof. Cod. 8
17200; Cel-Tech Comm., Inc. v. Los Angeles Cellular Tel. Co., 20 Cal. 4th163, 180 (@l. 1999).
With respect td°laintiff's dlegations ader the urdir prong ofthe UCL,because Hi@ Tek simpy
borrows from it federal atitrust claing, and becase High T& has failedo adequatgi plead its
antirust claimsits UCL clim necessaly fails aswell. See Ingelsv. Westwood One Broad. Servs,
Inc., 129 CalApp. 4th 108, 1060 (C& Ct. App. D05).

Based a the foregong analysisthe CourtGRANTS the Motion to Dismiss Couat VII WITH
L EAVE TO AMEND.

V. CONCLUSION

Therefae, the Courtentatively Orders thdollowing:

1) Defendant’s Mdion to Digniss iSGRANTED IN PART andDENIED IN PART.

2) Counts I, I, 11, VI, and VIl areDisMISSED WITH LEAVE TO AMEND.

3) Plaintiff shall have until Jul 16, 2012 ¢ file an anended comfaint.

No laterthan2:00 p.m. onFrid ay, June 15 2012 theparties mayJOINTLY stipulate in
writing to entryof this tenégtive ruling. If the partes so stipudte, then thdnearing shih be taken &
calendar, andhe tentative uling shallbecome thérder of theCourt. Otlerwise, thehearing will
take place on Tesday, Jun26, 2012 62:00 p.m.

T 1SS0 ORDERED.

Date: June 112012 é) Z 5 8 '

/"  YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE




