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nf America, N.A. et al Doc

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

TERRY KENNEDY, Case No.: 12-CV-952 YGR

NOTICE OF TENTATIVE RULING GRANTING
MOTION OF DEFENDANTS BANK OF
AMERICA, N.A. AND RECONTRUST TO

VS. DismiIss

Plaintiff,

BANK OF AMERICA, N.A.ET AL.,

Defendants.

TO ALL PARTIES AND THER ATTORNEYS OF RECORD, PLEASE TAKE NOTICE

OF THE FOLLOWINGTIENTATIVE RULING ON THE MOTION OF DEFENDANTS BANK

OF AMERICA, N.A. AND RECONTRIWET COMPANY, N.A. (COLLECTIVELY,
“DEFENDANTS”) TO DISMISS AS TO CRTAIN CLAIMS, SET FOR HEARING ON
TUESDAY, JULY 10, 2012, AT 2:00 P.M.

The Court has reviewed tiparties’ papers and isdlined GRANT the motion of
Defendants to Dismiss certain claims from 8sond Amended Complaint for failure to state a
claim upon which relief may be granted undefteRL2(b)(6) of the Federal Rules of Civil
Procedure.

This is atentativeruling and the parties still have apportunity to present oral argument
unless they stipulate to &y of an order in substéally the form below.If the parties JOINTLY
stipulate in writing to entry of the tentative rirthe hearing shall be taken off calendar, and th¢

tentative ruling shall become the order of trmu@. Absent a stipulation timely submitted in
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advance of the noticed hearing date, the partikswil be required to appear for oral argument o
July 10, 2012, at 2:00 p.m.

TENTATIVE RULING

Plaintiff Terry Kennedy (“Plantiff”) brings this actioragainst Defendants Bank of
America, N.A. ("BANA”"), as successor in imtest to Quick Loan Funding, and Reconstras] [
Company, N.A. (collectively, “Defendants”). The Court previously granted in part and denied
part Defendants’ Motion to Dismiss, and gave Plaintiff leave to amend the claims as to which
motion was granted. Plaintiff filed hie&nd Amended Complaint (“SAC”) on May 21, 2012.
The SAC alleges claims for: (1) fraud; (2) viotatiof Cal. Civil Code 8923.5; (3) violation of the
Real Estate Settlement Procedures Act, 08RAE, 12 U.S.C. § 2605; (4) breach of the implied
covenant of good faith and fair dealing as adtipiarty beneficiary of federal Home Affordable
Modification Program (“HAMP”) agreements; (5)olation of the Truth IrLending Act (“TILA”)
disclosure provisions, 15 U.S.C. § 1601;r@cission; (7) predatptending under California
Business & Professions Code § 17200; (8)atioh of the Unfair And Deceptive Business
Practices Act, Cal. Civil Cod88 1920 and 1921; (9) negligence; (ti@xlaratory relief; and (11)
quiet title.

Defendants filed a Motion to Dismiss under Rules 8, 9, and 12(b)(6) of the Federal Ru
Civil Procedure. Defendants move to dismistoaall claims except the second and third. Havin
carefully considered the papensbmitted and the pleadings instlaction, and for the reasons set
forth below, the Court herellyrANTS the Motion to Dismiss, without leave to amend.

STANDARDSAPPLICABLE TO THE MOTION
A motion to dismiss under Rule 12(b)(6) teststfar legal sufficiency of the claims allegec

in the complaint.lleto v. Glock. Ing.349 F.3d 1191, 1199-1200 (9th Cir. 2003). To survive a

-

in

the

les o




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

motion to dismiss for failure tstate a claim, a complaint genlgranust satisfy only the minimal
notice pleading requirements to provide a “shad plain statement of thedaim showing that the
pleader is entitled to relief.” BeR. Civ. P. 8(a)(2). Specifiats are unnecessary - the stateme
need only give the defendant “fair noticetloé¢ claim and the groundgpon which it rests.”
Erickson v. Pardush51 U.S. 89, 93 (2007¢ifing Bell Atlantic Corp. v. Twombl$50 U.S. 544,
555 (2007) (Twombly)).

All allegations of materidiact are taken as truéd. at 94. However, legally conclusory

statements not supported by actual fdcallagations need not be accept&ke Ashcroft v. Igbal

556 U.S. 662, 678 (2009)I¢bal’). A plaintiff's obligation to seforth the basis for his entitlement

to relief “requires more than labels and conclusj@nd a formulaic recitain of the elements of a

cause of action will not do. Twombly 550 U.S. at 555 (citations and quotations omitted). Rather,

the allegations in the agplaint “must be enough to raise ght to relief above the speculative

level.” Id. “[W]here the well-pleaded facts do not permit the court to infer more than the merg

possibility of misconduct,” the cortgint has not shown that thegplder is entitled to reliefigbal,
556 U.S. 679.

The court generally may not consider mater@itside the pleadings, but may consider a
matter that is properly theiject of judicial notice.Lee v. City of Los Angeleg50 F.3d 668, 688-
89 (9th Cir. 2001). Additionally, the court may cates exhibits attached to the complaint and
documents referenced by the complaimd accepted by all parfeas authenticSeeHal Roach
Studios. Inc. v. Riard Feiner & Co., InG.896 F.2d 1542, 1555 n.19 (9th Cir. 198@3n Buskirk
v. Cable News Network, In@84 F.3d 977, 980 (9th Cir. 2002).

Finally, in actions alleging &ud, “the circumstances constitig fraud or mistake shall be

stated with particularity.” Fed. R. Civ. PBY( Under Rule 9(b), thcomplaint must allege
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specific facts regarding the fraudual activity, such as the time,tdaplace, and content of the
alleged fraudulent representatitmow or why the representation svialse or misleading, and in
some cases, the identity of therson engaged in the frau8eeVess v. Ciba-Geigy Corp. USA
317 F.3d 1097, 1106 (9th Cir. 2008)poper v. Pickett]1 37 F.3d 616, 627 (9th Cir.1997)
DISCUSSION

Like his prior pleadings, the claims allegedPiaintiff's SAC break down into four general
categories: loan origination-bed claims, forecloserbased claims, loan modification-based
claims, and two claims for equitable relief ded from the foregoing. EhCourt addresses each
category generally, reaching arguments specifatdons within the category as necessary.
l. CLAIMS CONCERNINGORIGINATION AND DISCLOSURES-

FIRST (FRAUD IN ORIGINATION), FIFTH (VIOLATION OF TILA), SIXTH (RESCISSION,

SEVENTH (8 17200) ,EIGHTH (UNFAIR AND DECEPTIVEPRACTICES), NINTH (NEGLIGENCE)

A. Statute of Limitations

Defendant argues that each of Plaindifflaims concerning éoriginal loan and

failure to make required disclosures is timered because the triggering event was the loan’s
origination in August of 2006. The complaintréevas filed in January of 2012, well beyond eve
the longest statute of limitatis for any of these clainis.

It is a well-established principle that the statof limitations on a clai begins to run when
the plaintiff “at least suspectdactual basis, as opposedadegal theory” of some wrongdoing,
and has “reason to suspect when he has notioéoomation of circumstances to put a reasonabl

person on inquiry.”Norgart v. Upjohn Cq.21 Cal. 4th 383, 397-98 (199@hternal citations and

guotations omitted). It is not relevant to the accafidhe cause of action thah attorney or expert

! See, e.gCal. Code Civ. Proc. §§ 338 (a)-(d) &3#D (1 year statutory penalty, 3 years f
action on a statute or fraud); 12 U.S.C. § 2614e@s, RESPA) 15 U.S.C. § 1635(e), (f) (1 year,
TILA disclosures, 3 year for TILA rescissior@al. Bus. & Prof. Code 8§ 17208 (4 years for UCL
claim).

D
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has not yet reviewed the facsadvised the plaintiffid. at 398. The burden is on a plaintiff
seeking to avoid the effect of theitations bar to plead specifiaéts demonstrating: “(1) the time
and manner of discovery [of the facts underlying ¢kaim] and (2) the inability to have made
earlier discovery despite reasonable diligende-Fab, Inc. v. Accountants, Inc. Servicg&S3 Cal.
App. 4th 1308, 1324 (2007). Conclusory allegatiarisnot avoid a motion to dismisdd.; see
also Lingad v. Indymac Fed. Bagrs82 F. Supp. 2d 1142, 1148 (E.D. Cal. 2010) (conclusory
allegations regarding lack of disclosures ingugint to toll limitations period for TILA claim);
Meyer v. Ameriquest Mortg. C&42 F.3d 899, 902 (9th Cir.2003) (dismissing TILA claim, desq
request for equitable tolling, because plaintiff wapossession of all loan documents and did ng
allege any concealment or other conduct that dvbalve prevented discovery of the alleged TILA
violations during the one-year limitations period).

Under California law, one who signs a contragnnot complain of unfamiliarity with the
language of the instrumentMadden v. Kaiser Foundation Hospitgl976) 17 Cal.3d 699, 710,
accordPac. State Bank v. GreenELO Cal. App. 4th 375, 393 (2003). A party must show he
reasonably relied on a contrary re@mstion such that it excuses his failure to read the documg
Pac State Bank, supra10 Cal.App.4th at 393. Where thetgavas “in full possession of all
information relevant to the discovery [of theiold . . on the day the loan papers were signed,”
there is no basis for equitabldlitay of the limitaions period.Meyer, supra342 F.3d at 90%ee
alsoHubbard v. Fidelity Fed. Banlgl F.3d 75, 79 (9th Cir.1996) (concluding that plaintiff was
not entitled to tolling where “nothing prevted [her] from comparing the loan contract,
[defendant's] initial disclosures, and TILA's statutory and regulatory requireméfatkinson v.

MortgagelT, Inc. 2010 WL 2196083 (S.D. Cal. June 1, 2010) (same).

ite
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The Court is not persuaded that the sestwaf limitations here should be tolled for
Plaintiff's alleged late discoveryf the basis for his claimse. the terms of the agreement that he
signed. In his First Amended Complaint (“FAC”)akitiff offered contradiary fact allegations as
to when he believed the statute of limitations stididve been triggeredde conceded that the
agent of Quick with whom he initially spoke told him that he “would probably qualify for an
Interest Only Adjustable Rate Loan,” (IOARL) @swhich he was informed that “the monthly
payment stayed the same ‘for quite a few yéansd that “he could refinance when the rate
increased.” (FAC 1 19.) He alleged, as hesdnghe SAC, that when he signed the loan
documents in August of 2006, he was relying orldhe agent’s representations of the terms an(
did not read what he was signing. (FAC { 26.)

In the SAC, Plaintiff alleges that, althougl was initially told it was an IOARL,
Defendants contradicted that statement bynigliim his monthly payment would be $2300 and
would remain the same for “quite some years,ichthe alleges is “suggestive of a fixed rate
product,” and what he believed he was recgjviSince Defendants did not provide the loan
documents prior to the origination, he had nititglio discover thathe interest rate was

adjustable. (SAC 150, 51.) Plaintiff goes on togalthat “[i]n addition, no other events prior to

receiving the Notice of Trustee’s Sale that indicated a substantial increase in the principal balance

of the loan could reasonably elicit suspicion @& gart of Plaintiff as to the negative amortization
component of the Loan.” (SAC { 51.) Hégks he only recently discovered Defendants’
suppression of facts and intentional acts of degeptith regards to his loan application when heg

reviewed his loan documents during the loan medifon process, within éhlast year. (SAC | 56.

)

The Court’s reading of thesdeajations in concert with the prior allegations in the FAC and

the documents attached to the SAC do not reviesa basis for tolling the statute of limitations
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here. While the Court does not determine thétofithe allegations onraotion to dismiss, the
Court need not accept allegations that are comtiediby other allegations in the complaint or by
the documents attached there8eeHal Roach Studios, supr896 F.2d at 1555 n.19. Though
Plaintiff argues strenuously that he did not and could not reasosisdpected the true terms of his
loan until very recently, the allegations and jualigi noticeable facts show that Plaintiff cannot
reasonably argue that he was aofare of these terms at or arouhd time of origination of the
loan Plaintiff's pleadings, as well as the documeaitached thereto, demdrege that he knew or
with reasonable diligence should have knowmyrdiefore the time he entered into the loan
agreement, that his loan was an adjustableveatis a fixed rate, thatitial payments were
interest-only versus payment on the principald that the monthly payment amount would
increase after a period of time. Thus, all dhigination-based claims are time-barred under the
applicable statutesf limitations.
B. Successor Liability for Quick’s Origination

Moreover, Plaintiff has failed to allegdasis for BANA's liabilityas to origination

conduct of Quick Loan Funding, the original lendés in his FAC, Plaintiff alleges in the SAC

that BANA is liable as the “successor in intertesthe lender, Quick.” (SAC § 40.) The Court

previously determined that the allegations wasaifficient and conclusory. Plaintiff amended the

allegations to state that BANA “undoubtedly reatess to the Loan Documents when acquiring
Loan,” and that the fraud and deception are apparent from the face of those doculchgntss i
the FAC, this is not sufficient to establigtbasis under Californiavafor finding that BANA
assumed Quick’s liabilities whahacquired the loan heré&see Ray v. Alad Corpl9 Cal. 3d 22,

28,560 P.2d 3, 7 (1977). Plaintiff kes no allegation that there was agreement to assume the

the
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liabilities, that thecompanies merged, that BANA was a couadition of Quick, or that the transfer

of assets was for a fraudulent purpoke.

Plaintiff again cites t&/elazquexz. GMAC Mortg. Corp.605 F. Supp. 2d 1049, 1068 (C.D.

Cal. 2008). However, that casevolved aiding and abetting liabilignd included allegations that
the defendants “worked togetherdistributing, selling, and servicirtge loans, that they initiated
the scheme in order to maximize the loans they sold to consumers and to maximize profits, t
GMAC Mortgage Corp. had full knowledge of Aet wrongful acts, and taely participated as
an assignee and/or buyedd. Plaintiff makes no sucallegations here.

Thus, the origination based claims must be dised for the further reason that Plaintiff ha
not pleaded a sufficient basis forcsassor liability as against BANA.

In summary, the origination-based claims in the first, fifth, sis¢venth, eighth, and nine
claims for relief in the SAC must be dismise@iven that Plaintiff has tried and failed to allege
cognizable claims in this Second Amendedptaint, no leave to amend is granted.

Il. FORECLOSUREPROCESSBASED CLAIMS—FOURTH, EIGHTH, AND TENTH

Plaintiff includes allegations in several claiméis Fourth Claim (breach of the implied
covenant of good faith and falealing), Eighth Claim (Unfairred Deceptive Practices), and Tent
Claim (Declaratory Relief) — to the effect tia¢fendants’ violation of Civil Code § 2923.5
establishes a basis for relief. The only remedafaeiolation of section 2923.5 is postponement ¢
the sale, not damageMlabry v. Superior Courtl85 Cal. App. 4th 208, 235 (2010), review denig
(Aug. 18, 2010)Stebley v. Litton Loan Servicing, LI P02 Cal. App. 4th 522, 526 (2011), review

denied (Mar. 14, 2012).

2 Because the Court dismisses these claims based upon statute of limitations and sugq
liability grounds, it need not reach other arguments raised such as requirement to tender,
sufficiency of the negligence afjations, and the existence of aspte right of action under Civil
Code 88 1920 and 1921.
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To the extent the fourth, eighth, and tedidams rely on section 2923.5 as their foundatio
they must be dismissed. No leave to amend is warranted.
1. LOAN MODIFICATION-BASED CLAIMS—FOURTH AND EIGHTH

A. Fourth Claim for Breach of Implied Covenant

Plaintiff's fourth claim for relief akges that BANA breached the covenant of goo

faith and fair dealing implied in the underlyingortgage agreement when it failed to analyze
plaintiff for a loan modification consistent thithe HAMP program or any other program, and
instead initiated a foreclosure without firsintacting him, as required by Civil Code § 2923.5.

(SAC 1 102-04.)

Again, to the extent that the claim is basgon section 2923.5, the case law is very clear

that the only remedy for a violation 8923.5 is a postponement of the saabry, supra, 185
Cal. App. 4th 208, 231 (Section 2923.5, and sstiute 2923.6, provide no right to a loan
modification). This additional claim for damages is not permitted.

Moreover, and as in the FAC diitiff does not allege that he an intended third party
beneficiary of the agreement between trdefal government and lenders about the HAMP
program. As numerous cases have heldH#&BIP agreement does not confer third party
beneficiary status on borrowerSeeHoffman v. Bank of Am., N ,AC 10-2171 SI, 2010 WL
2635773 (N.D. Cal. June 30, 2010) (citing cased]t Would be unreasonable for a qualified
borrower seeking a loan modifitan to rely on the HAMP servicer's agreement as granting him
enforceable rights since the agreetes not actually reqe that the servicanodify all eligible
loans, nor does any of the other languagiefcontract demonstrate that the borrowers are
intended beneficiarieslt. at *4. Thus, Plaintiff has no legal basis to enforce the HAMP

provisions against BANA or to obtain damages based upon failure to comply with HAMP.
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B. Eighth Claim for Unfair and Deceptive Practices

Plaintiff includes a number of different allegats under the heading ofiglclaim for relief.
To the extent the claims are based upon Cedle 1920 and 1921, they @ann conduct related to
the origination of the loan, ariderefore must be dismissed as untimely and not properly stated
against BANA, as above. Likewise, and agesd above, violatioof section 2923.5 does not
provide a cognizable basis for this claim sincerdhief sought here isot available under that
statute.

To the extent that Plaintiff asserts this claim on allegations that his attempts to modify
loan were “thwarted” by BANA, Plaintiff doa®ot offer any basis for alleging that BANA was
legally obligated to enter int@loan modification with himCf. Stebley v. Litton Loan Servicing,
LLP, 202 Cal.App.4th 522, 526 (2011) (no obligation under Civil Code 88 2923.5 or 2923.6 t¢
enter into modification)Hamilton v. Greenwich Investor$95 Cal.App.4th 1602, 1617 (same);
Bardasian v. Sup. C201 Cal.App.4th 1371, 1374 (2011) (same).

V. DERIVATIVE CLAIMS — TENTH AND ELEVENTH

Plaintiff alleges a tenth claim for declaratorjigkand an eleventh clai to quiet title. As
the basis for declaratory relief,amtiff alleges that foreclosurgould be contrary to the loan
agreements because of Defendants’ bad faith bieativecause of the vatlon of section 2923.5.
Plaintiff claims that Defendant wngfully initiated foreclosure. This claim is entirely duplicative
of Plaintiff's second claim for relief for violen of section 2923.5. As such, dismissal is
appropriate.Hood v. Superior Cour33 Cal. App. 4th 319, 324 (199&yhere declaratory relief
claim only served to provide a second claim for determination of identical issues, claim was

superfluous).

10
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The quiet title claim is alleged to be bdsgon all the foregoing allegations, and simply
alleges that Plaintiff is the legal owner and sdelkguiet title as against all others because they
have no rightful legal ownershgnd the foreclosure is invalidAs a consequence of the Court’s
rulings herein, only the violation of section 29%23and violation of the RESPA claims remain.

Neither of these claims is sufficient to invalidéte underlying deed of trust held by BANA. At

most, Plaintiff is entitled to damages under RESPA a postponement of the foreclosure sale until

BANA complies with its obligations under gem 2923.5. Accordingly, neither section 2923.5 n
RESPA establishes a basis for draléo quiet title against BANA.
Thus, the motion to dismiss must be grargsdo the tenth and eleventh claims.
CONCLUSION

Therefore, the CoutentativelyOrders the following:

Defendant’s Motion to Dismiss {SRANTED as to the First, Fourth, Fifth, Sixth, Seventh,
Eighth, Ninth, Tenth and Eleventh Claims for Religithout leave to amendDefendant shall file
and serve its answer to the Second anddTdlaims no later than July 23, 2012.

No later thar2:00 p.m. onMonday, July 9, 2012, the parties may JOINTLY stipulate in
writing to entry of this tentative ruling. If the padiso stipulate, then thearing shall be taken off
calendar, and the tentative ruling shall become tteraf the Court. Otherwise, the hearing will
take place off uesday, July 10, 2012, at 2:00 p.m. in a courtroom to be designated.

| T IsSo ORDERED.

Date: July 6, 2012 ' la"‘ '
Y VONNE GONZALEZ ROGERS

UNITED STATESDISTRICT COURT JUDGE
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