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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

JASON TRABAKOOLAS and SHEILA Case No.: 12-cv-01172-YiS
STETSON, individuallyand on behalf of all

T . ORDER GRANTING IN PART AND DENYING IN
others similarly situated,

PART DEFENDANTS’ AMENDED M OTION TO
Dismiss SECOND AND FIFTH CAUSES OF
Plaintiffs, ACTION, OR IN THE ALTERNATIVE , STRIKE
CERTAIN ALLEGATIONS

VS.

WATTS WATER TECHNOLOGIES, INC,,
WATTS REGULATOR CO., WATTS
ANDERSON-BARROWS METAL CORP.,
WATTS PLUMBING TECHNOLOGIES
(TAIZHO) CO., LTD., SAVARD
PLUMBING COMPANY, WOLVERINE
BRASS, INC., and JOHN DOES 1-100,

Defendants.

On March 28, 2012, Plaintiffs Jason Trabakoalag Sheila Stetson, on behalf of themsel
and others similarly situatedled this action against Defendanatts Water Technologies, Inc.;
Watts Regulator Co.; Watts Anderson-Barrdvistal Corp.; Watt®lumbing Technologies
(TAIZHO) Co., LTD.; Savard Plumhg Co.; and Wolverine Brass, Inc. (Dkt. No. 1.) On April 3
2012, Defendants Watts Regulator Co., Watts WEéehnologies, Inc., and/olverine Brass, Inc.
filed an Amended Motion to Dismiss Second and Fifth Causes of Action, or in the Alternative
Certain Allegations. (Dkt. No. 4&Motion” or “Mot.”).) Defendants seek dismissal of two of
Plaintiffs’ six claims: the second claim for Strigability-Design Defect/Minufacturing Defect and

Failure to Warn; and the fifth claim for Violat of the California Consumer Legal Remedies Ac

! References to “Defendants” in tisder refer to these moving defendants.
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(Cal. Civ. Code § 1756t seq) (“CLRA”). As to the second aim, although Defendants argue only

that the manufacturing defect claim was pled igadgely, they seek dismissal of the entire seco
claim—including the design defeat@dwarning defect claims. Indtalternative to dismissing the
entire second claim, Defendants move to stalkéanguage referring ta “manufacturing defect”
On May 10, 2012, Plaintiffs filed their OppositionDefendants’ Motion to Dismiss the Complair]
(Dkt. No. 46 (“Opposition” or “@p.”).) On May 17, 2012, Defendants filed their Reply in Supp
Motion to Dismiss Second and Fifth Causes dfiéxg or in the Alternative, Strike Certain
Allegations. (Dkt. No. 48 (“Reply’) The Court held oral argument on June 5, 2012. (Dkt. No
On June 6, 2012, the Court issued an Order Reguhdditional Briefing Regarding Motion to
Dismiss, specifically on the issue of whether itiéfs’ demand for replacement of the allegedly
defective part is properly characterized as “dgas” or “injunctive reliefunder the CLRA. (Dkt.
No. 50.) The parties provided the supplementiafiing to the Court as requested. (Dkt. Nos. 51
(“Plaintiffs’ Supp. Brief”) & 52 (‘Defendants’ Supp. Brief”).)

Having carefully considered the papers submisied the pleadings in this action, and for
reasons set forth below, the Court hereby:

e GRANTS the Motion to Dismiss as to the second cl&ihTH LEAVE TO AMEND and
DENIES the Motion to Strike as moot; and
e GRANTS WITH LEAVE TO AMEND the Motion to Dismiss as to the fifth claim.

l. FACTUAL AND PROCEDURAL BACKGROUND®

Plaintiffs’ Complaint contains siclaims, but only two are relentto this Motion: the secor]
claim for Strict Liability-Design Dfect/Manufacturing Defect and Faikito Warn (“Defect Claim”
and the fifth claim, for Violation of the CalifomiConsumers Legal Remedies Act, Cal. Civ. Cod
1750et seq(“CLRA Claim”). (Dkt. No. 1 (“Compl’) 11 99-106, 128-139.) Plaintiffs’ second c

incorporates all three types of strict proddiability: design defect, manufacturing defect, and

2 This Order uses the term “Motion to Strike” to refer to Defendants’ alternative request, even though
separate motion to strike was not made.

® Because the pending Motion addresses only certain ciichissues, the following section is not intend
provide an exhaustive summary of the fattugprocedural background in this action.
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warning defect.ld. 1 99-106. Design defect andmagacturing defect are pled the alternative.
Id.  101.

This case arises from alleged defects inagertoilet connectors (“Connectors”) which

Defendants design and manufactuie.§ 1. These Connectors use plastic coupling assemblies to

connect a water fixture shut-off valve to a toiled. § 26. Plaintiffs allege the plastic nuts used to

secure the couplings are defeetim a number of respects, bgsart a manufacturing defect claim

with respect to onlpne defect“material selection/notch sensitivityIt. § 35; Opp. at 4. Plaintiffs

contend the plastic used to maacture the plastic nuts is defeetiand prone to notching, making
plastic couplings prone tibacture spontaneously resultingagatastrophic water damage. Compl.

25, 36-41. Plaintiffs purchased andtailed the Connectors at issuglaach suffered such fractu

the
WAl

res,

resulting in the flooding of Rintiffs’ respective homedd. 1 11, 15. On this basis, Plaintiffs mgke

a claim for design defect or, in the alternativenufacturing defect. Thdurther allege that
Defendants violated the CLRA bytentionally and falsely represemg the quality and benefits of
their products.id. § 131.

Defendants filed the instant Motion on A2, 2012, seeking dismissal of the Defect an
CLRA Claims under Fed. R. Civ. P. 12(b)(6). tive alternative to disresing the Defect Claim,
Defendants moved under Fed. R. Civ. P. 12(Bttixe all language referring to manufacturing
defects. In the hearing on tiNotion, Plaintiffs conceded that, s time, they have no specific
facts to support a manufacturing defect claim.
Il DISCUSSION

A. Legal Standard under Federal Rule of Civil Procedure 12(b)(6) and 12(f)

Pursuant to Fed. R. Civ. P. 12(b)(6), a conmplenay be dismissed against a defendant for

failure to state a claim upon which relief may be tgdn Dismissal may be based on either the |
of a cognizable legal theory or thbsence of sufficient facts alleyjgnder a cognizabllegal theory
Balistreri v. Pacifica Police Dep901 F.2d 696, 699 (9th Cir. 199®pbertson v. Dean Witter

Reynolds, Inc.749 F.2d 530, 533-34 (9th Cir. 1984). For purposes of evaluating a motion to
the court “must presume all factual allegationthefcomplaint to be true and draw all reasonabl

inferences in favor of the nonmoving partyJsher v. City of Los Angele®28 F.2d 556, 561 (9th

ack
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Cir. 1987). Any existing ambiguities must tesolved in favor of the pleadingValling v. Beverly
Enters.,476 F.2d 393, 396 (9th Cir. 1973).

Mere conclusions couched in factual allegatiaresnot sufficient to state a cause of actiof
Papasan v. Allaind78 U.S. 265, 286 (198&ee also McGlinchy v. Shell Chem. @G5 F.2d 802,
810 (9th Cir. 1988). The complaint must pleaddiegh facts to state a ataifor] relief that is
plausible on its face.Bell Atlantic Corp. v. Twombl\g50 U.S. 544, 570 (2007)Ttvombly). A
claim is plausible on its face “when the plaintiff pleads factual content that allows the court to
the reasonable inference that théeddant is liable for the misconduaiteged.” Ashcroft v. Igbal,
556 U.S. 662, 129 S. Ct. 1937, 1949 (2009). Thus,dfoomplaint to survive a motion to dismisg
the non-conclusory ‘factual contenahd reasonable inferences fromtthontent, must be plausibl
suggestive of a claim entitling the plaintiff to relieMoss v. U.S. Secret Sery72 F.3d 962, 969
(9th Cir. 2009);Twombly 550 U.S. at 555 (a plaintiff's obligan to provide the grounds of his
entitlement to relief “requires more than laba&hel conclusions, and a formulaic recitation of the
elements of a cause of action will not do”) (cttas and quotations omitted). Courts may dismig
case without leave to amend if the plaintifliisable to cure the defect by amendmerapez v.
Smith,203 F.3d 1122, 1129 (9th Cir. 2000).

Fed. R. Civ. P. 12(f) provides that the court “may omsteickenfrom any pleading any
insufficient defense or any redundant, immaterial, impertinenécandalous matter.” “The
function of a [Rule] 12(f) motion to strike te avoid the expenditure of time and money that
must arise from litigating spurioussueshy dispensing with those issues prior to triél[.]
Whittlestone Inc. v. Handi-Craf€o. 618 F.3d 970, 973 (9th Cir. 2010) (citirgntasy, Inc. v.
Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1993)). Motions to strike are generally disfavootaprice

draw

D

V. Sun Microsystem, IncZ/58 F. Supp. 1335, 1339 (N.D. Cal. 1991). Consequently, when a cqurt

considers a motion to strike, it “must view theaading in a light most farable to the pleading
party.” In re 2TheMart.com, Inc. Sec LiL14 F. Supp. 2d 955, 965 (C.D. Cal. 2010). In decidin

whether to grant a motion to strike under Rule 12(f), the coust start with the rule’s plain

language andetermine whether the matter at issue isafiinsufficient defense; (2) redundant;

(3) immaterial; (4) impertinent; or (3candalousid. at973—-74.

g
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B. Defect Claim

While California recognizes threkstinct theories of strict Ikility in instances of product
defects Brown v. Superior Cousd4 Cal. 3d 1049, 1057 (1988)), only two are relevant to this
Motion. A design defect is present when a produait[4] to perform as safely as an ordinary
consumer would expect when used as intendedasonably foreseeable, or if, on balance, the r
danger inherent in the challenged desigtweighs the benefits of the designd. Under a
manufacturing defect theory, a manufacturer magthetly liable when a #iw in the manufacturing
process results in a product thiifers from “the manufacturerimtended result or from other
ostensibly identical unitsf the same product line.Lucas v. City of Visalig726 F. Supp. 2d 1149,
1154-55 (E.D. Cal. 2010) (quotimarker v. Lull Eng’g Cq.20 Cal. 3d 413, 429 (1978)).

Defendants contend that the Complaintlegdtions fail to establish a basis for a

manufacturing defect claim because the allegatonly concern the Connectors’ effectiveness,

their design. Mot. at 3-5. The complaint is ddwvaf allegations that the product failed because |

was not manufactured as intended. Plaintiffpoas with two arguments. 1ist, they contend that
Fed. R. Civ. P. 8(d)(3) precludes dismissal ofrttamufacturing defect claim because it was pled
the alternative to a legalbufficient design defect claith.Opp. at 6. Plaintiffs thus interpret Rule
8(d)(3) to preclude dismissal of ath that it is pled in the alterna¢ to another, legally sufficient
claim? Id. Second, they argue that Defendants havenated to draw an artificial line in the
pleading standards for manufactgriand design defect claim&d. Plaintiffs concede they lack
information of a manufacturing defect but argue twh claims should remain given that the nat
of the defect is within Defedants’ “exclusive” knowledgeld.
1. Motion to Dismiss Second Claim
To survive a challenge to a manufacturingedeclaim under Fed. R. Civ. P. 12(b)(6), a

plaintiff must ‘identify/explain howhe [product] either deviatddom [defendant’s] intended

* At the hearing on this Motion, Defendants concettiedegal sufficiency of the design defect claim.

®> Fed. R. Civ. P. 8(d) states that “[a] party may seRaut more statements of a claim or defense alterna
or hypothetically, either in a single count or defeior in separate ones. If a party makes alternative
statements, the pleading is sufficient if any one of tisesufficient.” Fed. R. Civ. P. 8(d)(2). The rule
continues that “[a] party may state as many separate<iai defenses as it has, regardless of consisteng
Fed. R. Civ. P. 8(d)(3).
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result/design ohowthe [product] deviated from other seegly identical [product] models.Lucas
726 F. Supp. 2d at 1155 (citilarker, 20 Cal. 3d at 429) (emphasisanginal). “A bare allegatior

that the [product] had ‘a mafacturing defect’ is an insufficient legal conclusioi’re Toyota

Motor Corp. Unintended Acceleration Mktg., Sales Practices, and Products Liab, T8F. Supp.

2d 1208, 1222 (C.D. Cal. 2010) (citiBgirker, 20 Cal. 3d at 429).
Plaintiffs’ arguments are unteriabn light of these requiremés. In support of their

manufacturing defect claim, Plairffpoint only to Defendants’ “sett[ion] [of] a low-grade [plasti
for the coupling’s material” and the manner in whikkeading was cut into the sidewall of the pl4
nuts. Compl. 11 36—41. As a result of this cazrike, they allege, the plastic nuts are prone to
fracturing during rotine installation.Id. T 41. However, Plaintiffeave not articulated how the
material selection, the tading, or the propensity for failure tiguish the toiletonnectors at issy
from either the manufacturer’s intended resulbbibrer seemingly identicgroduct models. Instea
Plaintiffs make only conclusomllegations, such as “[i]n usirigis plastic, Defendants’ design,
manufacture, testing and asgay [were defective].”ld. T 37.

In In re Toyotathe plaintiffs similarly alleged thdETCS systems . . . were defectively
designed and manufactured in ttiay were highly susceptible toalfunction . . . [and] failed to
conform with [Toyota’s] manwafcturing specifications.’In re Toyota 754 F. Supp. 2d at 1222
(emphasis omitted). In that case, the court faudpositive that plaintiffs failed to alledewthe
cars at issue deviated from Togst design or other product modelsl. at 1223;see also Lucas26
F. Supp. 2d at 1155 (dismissing a manufacturingateflaim because the complaint contained n
factual allegations identifying whaspect of manufacture made fireduct defective). Plaintiffs
have thus provided only the insufficient legal dos®n that “the [produ¢ had a manufacturing
defect” and have failed to allege a legaliyfficient manufacturing defect clainmn re Toyota 754 F|
Supp. 2d at 1222 (internal quotation omitt&d).

The Court therefor®ismisses Plaintiffs’ second clainW/iTH LEAVE TO AMEND and re-plea

the second claim without the manufacturing defectlaPlaintiffs may file a motion for leave to

® This is not an instance of pleading alternative statensémtslaimunder Rule 8(d). Plaintiffs attempt to
plead two alternative claims with one set of facts, inuhis case, the facts are sufficient to allege only de
defect, not manufacturing defect.
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amend to re-plead their manufacturing defeaineclwhen and if they obtain discovery providing &
factual basis for such claim.
2. Motion to Strike Allegations Regarding Manufacturing Defect
Defendants’ Motion to Strike allegatis regarding manufaeing defects i©ENIED as moot
C. The CLRA Claim
The second issue before the Court is whetleeQhRA Claim should be dismissed for fail

to comply with the pre-filing notice requiremento make this determination, the Court must

re

evaluate whether Plaintiffs’ request that the Couder the replacement of all Connectors constifutes

“actual damages” or “injurtive relief” under the CLRA.

The Court’s analysis begins “wieeall such inquiries must gi: with the language of the
statute itself.” United States v. Ron Pair Enterprises, |r89 U.S. 235, 241 (1989) re Google
Inc. Street View Electronic Commc’ns Litig94 F. Supp. 2d 1067, 1074—75 (N.D. Cal. 2011).
Where the language of the statutelain, it is also where the inquishould end: “the sole functio
of the courts is to enforce [the statute] accordinigstterms,” assuming that an absurd interpreta
does not resultCaminetti v. United State242 U.S. 470, 485 (191 Mtartford Underwriters Ins. C
v. Union Planters Bank, N.A530 U.S. 1, 6 (2000). If the language is ambiguous, a court may
turn to the legislative history tssist in thénterpretation.S.E.C. v. McCarthy322 F.3d 650, 655
(9th Cir. 2003).

The California Consumer Legal Remedies Act prohibiter alia, misrepresentations
regarding (i) the characteristicsggs or benefits of products andhsees, and (iixhe particular
standard, quality, or grade of goods. Cal. Cwd€88 1770(a)(5) & (a)(7). California Civil Cods
section 1780(a) enumerates the typeelief available to plaintiffsn response to violations of
section 1770 as follows: “(1) Acalidamages . . .[;] (2) An ordenjoining the methods, acts, or
practices[;] (3) Restitution of property[;] (4) Htive damages[; and] (5) Any other relief that the
court deems proper.” Cal. Civ. Code 88 1780(a)fl))-The CLRA also requires pre-filing notice

before a plaintiff can seek dages in court. It provides:

-

lion

then
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(@) Thirty days or more prior to the gomencement of an action for damages
pursuant to this title, the camser shall do the following:
(2) Notify the person alleged to haeenployed or committed the methods,
acts, or practices declared unlawful by Section 1770 of the particular
alleged violations of Section 1770.
(2) Demand that the person correct, repaplace, or otherwise rectify the
goods or services alleged toibeviolation of Section 1770.

Section 1782(a). Despite the foregoing, section 17§#()ides that actions seeking only injunct
relief require no such notice and may be amemated, under certain circumstances, to include &

damages claim:

(d) An action for injunctive relief broughinder the specific provisions of Section
1770 may be commenced without comptiarwith subdivision (a). Not less
than 30 days after the commencemenawofaction for injunctive relief, and
after compliance with subdivision (affje consumer may amend his or her
complaint without leave of court tonclude a request for damages. The
appropriate provisions of subdivision (by (c) shall be pplicable if the
complaint for injunctive relief is amended to request damages.

Here, Plaintiffs request “an ond®r declaratory, equitable andfojunctive relief prohibiting
Defendants from engaging in the methods,,amtpractices alleged herein and [an] order
[requiring] Defendants to replace all of tlefective Toilet Connemts previously sold. Compl.
138 (emphasis supplied). Plaintiffs argue thatridacement request pidy seeks only injunctive
relief. Opp. at 7; Plaintiffs’ Supp. Brief at ®efendants contend the contrary. Mot. at 6.
Defendants urge the Court to dismiss Plaintd@&RA Claim for failure toprovide the requisite
notice under section 1782(a)d. at 5-7.

The Court looks first to the language of theRA. The notice requireemt of section 1782(|
explicitly requires a plaintiff to daand that a defendant “correct, repe@place, or otherwise recti
the alleged wrongdoing before bringing suit. I€lsuectification is mde—for example, if a
replacement is given—then an action for damagisat lie. Cal. Civ. Code § 1782(b). By creat
this framework, the Legislature effectively madplacements a substitute for damages in CLRA

actions’ The language of section 1782{s plain and unambiguous.

" James S. Reed, a former chief counsel of the a$ggumdiciary committee who served as a draftsman off

CLRA, has voiced this same conclusion. James S. Regilating for the Consumer: An Insider’'s Analysi

of the Consumers Legal Remedies &d®?ac. L.J. 1, 18 (1971) (“[T]he court should equate the term
‘correction, repair, replacement or other remasligh damages, since it is essentially a substitute for
damages.”), attached as Ex. B to Defendants’ Supp. Brief (Dkt. No. 52).
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By contrast, section 1782(d) regengl injunctive relief is not defied specifically. Californig
courts have expounded on the nature thereof, &tiog that it is not meadrito resolve a private
dispute but to remedy a public wrong. Whateterindividual motive of the party requesting
injunctive relief, the benefits of granting injunctiradief by and large do netccrue to that party, by
to the general public in dangerlméing victimized by the sameckptive practices as the plaintiff
suffered.” Broughton v. Cigna Healthplans of Ga21 Cal. 4th 1066, 1080 (19993ee America
Online, Inc. v. Superior Courf0 Cal. App. 4th 1, 16 (Cal. Ct. App. 2001).

Here, Plaintiffs’ request for injunctive reliefl®th prospective andtrespective, with both
private and public characteristic¥he prospective request remtly to an ongoing prohibition fr
“engaging in the methods, acts, or piees alleged herein.” In thiontext, it legitimately seeks to
protect the general public from future deceppvactices. However, the second portion—"to rep
all of the defective Toilet Comttors previously sold’—seeks to remedy prior damage incurred
those who have suffered damage due to Defendaliegedly faulty Connectors. Such an order
would not protect the general public from the allegedirongful practices assue but requires the
Court to evaluate retrospectivelshat Defendants did and order actispecifically related to prior
damage.See Broughtgr21 Cal. 4th at 1079-80 (a plaintiff seediCLRA injunctive relief function
as a “private attornegeneral, enjoininduture deceptive practices on behaffthe general public”)
(emphasis supplied)Thus, “replacement” as a remedy falls squarely within the context of the
provision requiring notice. To findtherwise would not only require the Court to ignore the plai
language of section 1780(a)(2), atignore the statepurpose and intertf section 17821d. at

1085 (“These differing approaches to actions for dggaand for injunctive relief reflect the diffen

ace

by

-

ing

8 In Broughton defendants sought an order compelling plaint@sRA claims for damages and injunction
arbitration. The California Supreme Court grantegart, severing the damage and injunction claims and
sending only the damage claim to arbitration. In the wak&atepcion v. AT&T-- U.S. --, 131 S. Ct. 174
(2011), the Ninth Circuit abrogat@&@toughtonin Kilgore v. KeyBank, Nat. Ass'674 F.3d 947 (9th Cir. 201
to hold that the entire CLRA claim (for damages andniciive relief) could be sent to arbitration. Howeve
Kilgore retained the distinction between public injunctive relief and damages, and other district courts
continued to discuss CLRA injunctive reliafterms of “public injunctive” relief postoncepcion See, e.g.
Nelson v. AT&T Mobility, LLCNo. C10-4802 THE, 2011 WL 3651153, at *1 (C.D. Cal. Oct. 6, 2011)
(“Public injunctive relief claims are designed to prevent further harm to the public at large rather than
or prevent injury to a plaintiff’{internal citation ad quotation omitted).
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purposes of the two actions. The former is prilpy@ao remedy individualvrongs . . . [and] [t]he
latter is for the protdion of the public.”).

For these reasons, the Court holds thaptoposes of CLRA, Plaintiffs’ request for

=

replacements to constitute a request for dggrainder section 1782(a), not injunctive relief undg

section 1782(d). Because Plaintiffs filed suguesting damages withoptoviding the requisite 30
day notice, their CLRA Claim fodamages must be dismissegkeCal. Civ. Codes 1782(a).

A significant split among the couréxists on whether dismissal @fCLRA claim for violation
of section 1782(a)’s notice requirement should be granted with or without prej@tiogpare, e.g.
Morgan v. AT&T Wireless Sery4d.77 Cal. App. 4th 1235, 1259-61 (Cat. App. 2009) (dismissin
without prejudicelandDeitz v. Comcast CorpNo. C 06-06352 WHA2006 WL 3782902, at *5-6

(@]

(N.D. Cal. Dec. 21, 2006) (dismissing without prejudivéh Cattie v. Wal-Mart Stores, InG04 F.
Supp. 2d 939, 949-50 (S.D. Cal. 2007) (dismissing with prejudiwt)Valler v. Hewlett-Packard
Co, No. 11cv0454-LAB (RBB), 2011 WL 6325972, at *5(®&D. Cal. Dec. 16, 2011) (dismissing
with prejudice). The atute itself is silent.

The leading cases for dismissing with prejudiceGattie v. Wal-Mart Stores, InandLaster
v. T-Mobile USA, In¢.No. 05¢cv1167 DMS (AJB), 2008 WL 5216255 (S.D. Cal. Aug. 11, 2008),
rev’'d on other grounds by AT&T Mobility LLC v. Concepgier).S. --, 131 S. Ct. 1740 (2011). |n
each case, the court relied on the reasonir@uiboard Marine Corp. v. Superior CouB2 Cal.

App. 3d 30, 40-41 (Cal. Ct. App. 1975). Qutboard Marine the court stated:

The purpose of the notice requirement of section 1782 is to give the manufacturer pr
vendor sufficient notice of Elged defects to permitppropriate corrections or
replacements. . . . The clear intent of theiadb provide and facilitate precomplaint
settlements of consumer actions wherepessible and to establish a limited period
during which such settlement may be anptished. This clear purpose may only be
accomplished by a literal applit@n of the notice provisions.

Outboard Maring 52 Cal. App. 3d at 40-41. The courts reasoned that such a “literal
application” required dismssal with prejudice.

The most oft-cited cases in suppoidismissal without prejudice akdorgan v. AT&T
Wireless ServandDeitz v. Comcast Corpln Morgan, the court adopte@utboards understanding

of the notice requirement’s purpos#ating that the “requirement etdgsn order to allow a defendant

10
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to avoid liability for damages if the defendaotrects the alleged wrongathin 30 days after
notice.” Morgan 177 Cal. App. 4th at 1261. However, in contrastadtie andLaster, it held
dismissal with prejudice to be unnecessary to riietgoal. “Instead [of being dismissed with
prejudice], the claim must simply be dismissed WBQidays or more after the plaintiff complies w
the notice requirementsId. In Deitz the court reasoned that dissing with prejudice would be
draconian in light of the statuseprovision for amending an actiorathnitially seeks only injunctiv
relief, so long as the required tlyidays run prior to amendmeriDeitz, 2006 WL 3782902, at *5—¢

The Court looks to the statute’s legislativistory where the langga is not clear and
unambiguous. CLRA's legislative history indicathat it was enacted to assist unsophisticated
consumers:

QUESTION — Who will the Act benefit most?

ANSWER - Low income or ghetto consumer©ne of the most important points in
the Report of the National Advisory Commission on Civil Disorders is that much
resentment against the establishmdaund in ghetto areas is generated by
unconscionable practices of makants in business there.

This bill will enable legal aid societies, district attorneys’ consumer fraud units,
and other legal assistance agencies treraasily combat unconscionable practices.

Assembly Comm. on Judiciary, Questions andwars Regarding Assembly Bill No. 292 (1970
Sess.), attached as Ex. A to Defendants’ Supp. Biieé statute itself indates that its “underlying
purposes [are] to protect consumers against wafel deceptive business practices and to provid
efficient and economical procedures to sesuieh protection.” Thyshe consumer, not the
merchant, is of primary concerisee alspReed, 2 Pac. L.J. at 8, attached as Ex. B to Defendar
Supp. Brief (“[T]he policy statement was intendeda concise guide tbe interpretation and
application of its many proviens. The message is clearhken in doubt, decide in the consumer
favor.”) (emphasis in original).

Nothing in the legislative history indicatésat the 30-day notice period was intended to

consumer actions or was not curable. Undetieed782(d), the notice coulak provided as a mat

of right within 30 days of filingan action for injunctive relief: he consumer may amend his or her

complaintwithout leave of courto include a request for damage (Emphasis supplied.) The

corollary must therefore alsxist, that is, that a coumtaygrant leave at any later date. The
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Legislature provided a 30-day wingdo resolve quickly and efficiently consumer complaints. |t
inured to the consumers’ benefito interpret the state in such a way as to convert that same
provision into a sword againsbresumers would violate the fundamt& principle upon which the
Legislature enacted the CLRA.

Accordingly, the Court grants leave for Pldiistio provide notice under section 1782(d).
CLRA Claim for damages BismMISSED WITHOUT PREJUDICE. The CLRA Claim remains intact t
the extent that it seeks purelgclarative and injunctive relief.

1. CONCLUSION

For the foregoing reasorthie Court hereby:

e GRANTS the Motion to Dismiss as to Plaintiffs’ second claiNirH LEAVE TO
AMEND and re-plead the second claim withanyy manufacturing defect claim. Th
dismissal iSVITHOUT PREJUDICE to Plaintiffs seeking leave to file an amended ¢
based upon manufacturing defect shouts/tliscover additional facts in support
thereof;

e GRANTS WITH LEAVE TO AMEND the Motion to Dismiss as to the fifth claim.

Plaintiffs havethirty-five (35) days from the date of this Order to file a First Amended

Complaint. Thereafter, Defendants hawenty-one (21) daysrom the date of filing to respond.

This Order terminates Dkt. No. 44.

T 1SS0 ORDERED.

Dated: July 9, 2012 4 /2”“‘““ 7 5 7, % 5\;

The

aim

4 YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE
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