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a of California et al v. United States Of America et al Doc.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

THE GUIDIVILLE RANCHERIA OF
CALIFORNIA , AND UPSTREAM POINT

Case No.: 12-cv-1326 YGR

MotaTe LLC, ORDER GRANTING M OTION FOR RELIEF
Plaintiffs, FROM NON-DISPOSITIVE PRETRIAL ORDER
OF MAGISTRATE JUDGE AND GRANTING
VS. MoTION To COMPEL THE RETURN OF AN

INADVERTENTLY RELEASED DOCUMENT
THE UNITED STATE F AMERICA , KEN
SALAlZJAR et ;r SO e (DKT. NO. 188)AND DISSOLVING STAY (DKT.

No. 110)
And

THE CITY OF RICHMOND ,
Defendants.

And Counterclaims.

On May 28, 2013, Defendants United StateAmokrica, Ken Salazar, and Larry Echohaw|

(“Federal Defendants”) filed the Motion for Retwhlnadvertently Released Document. (Dkt. Np.

105.) Federal Defendants sought the returnefitcument under Federal Rule of Evidence 502
on the grounds that it was inadvertently discloseplaasof the voluminouadministrative record in
this matter, and that it is covered by both the agtpiriient and deliberative process privileges. |
conjunction with the motion, Federal Defendailesdfa motion to seal the document, which had

been filed in the public record in connectiorttwa motion made by plaintiffs in this matter,

subsequent to its inadvertent release.

The Court referred the motion to Magistratelge Kandis Westmore pursuant to 28 U.S.C.

636(b)(1)(A). The magistrajedge heard argument on Augd®, 2013, and issued a decision
denying the motion on August 23, 2013.

=

K

(b)

Dockets.Justia.q

om


http://dockets.justia.com/docket/california/candce/4:2012cv01326/252612/
http://docs.justia.com/cases/federal/district-courts/california/candce/4:2012cv01326/252612/213/
http://dockets.justia.com/

United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The magistrate judge’s order set forth two deieations. First, she found that the docum
was not covered by attorney-client privilege hesmait was disclosed prito the litigation, and
therefore the privilege was waived. Secastte found that the document was covered by the
gualified deliberative process privilege, but asteproduction because Plaintiffs’ need for the
evidence overrode thegernment’s interest.

Federal Defendants filed their Motion for Rélkgom Pretrial Order on September 6, 201
(Dkt. No. 188, “Motion for Relief”.) Pursuant taocal Rule 72-2, the Coudrdered the parties to
file additional briefing on September 24 and@er 1, 2013. For the reasons stated below, the

ent

Court finds that the documentdevered by the attorney-client prigde and that no disclosure of the

document or its contents has been established that waiver of the privilege can be found.
Further, Plaintiffs have not established a nieedhe document that overrides the deliberative
process privilege. écordingly, the CourGRANTS the Motion for Relief anGRANTS the Motions
for Return of Inadvertently Reased Document and to Séal.
l. APPLICABLE STANDARD

A magistrate judge’s order oman-dispositive motion may be mdidid or set aside if it is
“clearly erroneous or contrary to law.” FRCP &2(The magistrate’s factual determinations are
reviewed for clear error, and the magistratefmleonclusions are reviewed to determine whethg
they are contrary to lawUnited States v. McConneg28 F.2d 1195, 1200-1201 (9th Cir.1984)
(overruled on other grounds Bgtate of Merchant v. CIR47 F.2d 1390 (9th Cir.1991)). The clg
error standard allows the courtdeerturn a magistrate’s factual detenations if the court reacheg
“definite and firm conviction thaa mistake has been committed¥olpin v. Philip Morris Inc.,189
F.R.D. 418, 422 (C.D.Cal.1999) (citirgederal Sav. & Loan Ins. Corp. v. Commonwealth Land
Ins. Co.,130 F.R.D. 507 (D.D.C.1990)). The marast’s legal conclusions are reviewas novao
determine whether they are contrary to la®erry v. Schwarzenegget68 F.R.D. 344, 348 (N.D.

Cal. 2010). Accordinglythe Court will review Magitrate Judge Westmorealgcision to determing

er

ar

a

Title

! Plaintiffs argued, in opposition to the motitimat a decision on the privilege waiver should

be stayed pending determination of Guidiville’stddas to Complete the Administrative Record
to Supplement the Record, and possible additional discovery, should Plaintiffs prevail on thos
motions. The Court declines to do so.
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whether any factual findings are “clearly erroneonisany legal conclusiorare “contrary to the
law.”
I. BACKGROUND

On May 14, 2013, Plaintiffs filed their Motions &upplement and for Discovery. (Dkt. Ng
100-101.) After reviewing Plaintiff$viotions and the exhibits thereto, Federal Defendants’ cou
noticed that Plaintiffs cittto a document, Bates stamped GVAR 001343-001354, which had 4
included in the administrative record and mislabétetthe index as a letter from the Department
the Tribe’s Chairwoman. In fadhe document was a draft of the “Indian Lands Determination”
prepared by the Solicitor’s Officegarding the Point Molate areaissue in this litigation for the
Assistant Secretary of the Indian Affairs Office €tASIAO”). In particuar, the Solicitor’s Office
prepared a recommendation for the ASIAQaw/hether land qualified for gaming under the
Gaming Act. The ASIAO was to use this regoendation in preparing his final Indian Lands
Determination. The inadvertentlgleased draft Indian Lands @emination reflected the legal
advice and opinion of the SoliciterOffice regarding qudication of the Trike’s land as “restored
land” under the Gaming Act. The document wakdsubmitted from the Office of Indian Gamin
to the Assistant Secretary — Indian Affairs &or ultimate decision. The document never receive
final approval from within the Solicitor's Offe, was never adopted as the Office of Indian
Gaming’s recommendation, and was never acceptessued by the ASIAO. (Declaration of Nan
Pierskalla, Dkt. No. 106-1, 14.) This documensweaadvertently includeth the administrative
record rather than labeled asvjeged and included in the prieige log. All other drafts were
marked as privileged and withheld from inclusia the administrative oerd. (Declaration of
Reuben Schifman, Dkt. No. 105-1, 14.)

According to Federal Defendants, as pathefpreparation of thedministrative record,
agency attorneys reviewed documents producedeop8$1AO, the Bureau of Indian Affairs, the
Office of Indian Gaming, and the Office of theliibor of the Department of the Interior.
Compiling the recordobk several months.ld, at 19-10.) Agency attorneys reviewed for relevg
and then reviewed the documents agdmstleterminations of privilege.ld. at § 10.) After

scanning and conversion of the do@nts to a producible electronic form, the documents were
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reviewed by a Department of Jigg attorney to ensure agreemetith agency attorneys’ privilege
determinations and labelingld(at 12-14.) The administrativecord was some 62,000 pages in
total and produced in electronic format. Desfiiis review process, the document at issue was
mislabeled and not included on the prividgg (the “Productin Disclosure”).

Within a day of learning thahe document had been included in the administrative record,
Federal Defendants requested thairRiffs return the inadvertentiyrivileged document. (Schifman
Dec., Exh. A.) Plaintfs would not agree.

1. DiscussioN
A. Attorney-Client Privilege and Waiver
The attorney-client privilege protects confiiahcommunications betaen an attorney and

client made for the purpose of obtaining and giving legal adwiggohn Co. v. United State449

U.S. 383, 389 (1981). Itis one oktbldest recognized privilegekd. The purpose of the attorney
client privilege “is to encourage full and fraoemmunication between atteeys and their clients
and thereby promote broader pubtiterests in the observance oivland administration of justice.|
Id. It applies to attorney-client reélanships within the government, which the agency is the client
and the government attorney is counsgte In re Cnty. Of Erjel73 F.3d 413, 419 (2d Cir. 2007)
(citation omitted):Tax Analysts v. IR317 F.3d 607, 618 (D.C. Cir. 199Ayiz. Rehab. Hosp., Inc
v. Shalala 185 F.R.D. 263, 269 (D. Ariz. 1998). Indedt privilege has been found to apply with
“special force” in the government context sitise policies underlying the privilege particularly
favor encouraging government offits formulating policies in the publs interest to consult with
counsel in conducting #t public businessSee Modesto Irrigation Dist. v. Gutiertelz06-CV-
00453 OWWDLB, 2007 WL 763370 (E.[@al. Mar. 9, 2007) (citingrie, 473 F.3d at 419). The
types of communications protedtby the privilege may includguch things as: confidential
communications made by a client to an attorney to obtain legal setviugsy States v. Olan62
F.3d 1180, 1205 (9th Cir. 1995); legal advice given in the course of representing th&Jaliewot,
States v. Bauel 32 F.3d 504, 509-09 (9th Cir. 1997); factaultied by a client to his attorney in
order to put the attorney inpasition to render legal adviddpjohn 449 U.S. at 391; and

correspondence or statements from the attorredy‘tbveal the motive ahe client in seeking
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representation, litigation strategy,tbe specific nature of the sergg provided, such as researching

particular areas of law . . . Olang, 62 F.3d at 1205.
Under FRE 502(b), when disclosure of antounication or information covered by the
attorney-client or work product privilege is madea federal proceeding, it will not operate as a

waiver of the privilege if:

(1) the disclosure is inadvertent;

(2) the holder of the privilege orgiection took reasonable steps to prevent
disclosure; and

(3) the holder promptly took reasonabteps to rectify therror, including (if
applicable) following Federal Rut# Civil Procedure 26(b)(5)(B).

Fed. R. Evid. 502(b). In addition, the extentol waiver may be limited under FRE 502(a), which

states:

[w]hen the disclosure is made in a femlgroceeding ... and waes the attorney-
client privilege or work-product proteoti, the waiver extends an undisclosed
communication or information in aderal or state proceeding only if:

(1) the waiver is intentional;

(2) the disclosed and undisclosed cammnzations or information concern the
same subject matter; and

(3) they ought in fairness to be considered together.

Fed. R. Evid. 502(a).

“[A] party asserting the attorney-client privije has the burden of establishing the [existe
of an attorney-client] relationshgndthe privileged nature of the communicatiotJhited States v
Ruehle 583 F.3d 600, 607 (9th Cir.2009) (quotidgited States v. Bauet32 F.3d 504, 507 (9th
Cir.1997)). “Because it impedes full and free discowdrihe truth, the attogy-client privilege is
strictly construed.”ld. (quotingUnited States v. Martir78 F.3d 988, 999 (9th Cir.2002)).

An eight-part test determines whether information is covered by the attorney-client pri

(1) Where legal advice of any kind is sou@ from a professional legal adviser
in his capacity as such, (3) the communa& relating to that purpose, (4) made
in confidence (5) by thdient, (6) are at his instae permanently protected (7)
from disclosure by himself or by the légalviser, (8) unless the protection be
waived.

United States v. Grab10 F.3d 1148, 1156 (9th Cir. 201Ruehle 583 F.3d at 607. “The party
asserting the privilege bears the liaf proving each essential elemeRuehle 583 F.3d at 608

nce

ilege



United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(citing United States v. Muno233 F.3d 1117, 1128 (9th Cir.2008)perceded on other grounds
stated in United Stas v. Van Alstyn&84 F.3d 803, 817 (9th Cir.2009)).

On review, a court’s conclusion regarding whether “statements are protected by an ing

attorney-client privilege is ‘a med question of law and fact whitfis court reviews independently

and without deference” to the lower couRuehle 583 F.3d at 606 (quotirgauer,132 F.3d at
507). “Factual findings areveewed for clear error.”ld. (citing Al-Haramain Islamic Found., Inc.
v. Bush507 F.3d 1190, 1196 (9th Cir.2007)). A findingiearly erroneous it is illogical,
implausible, or withousupport in the recordGraf, 610 F.3d at 115%Jnited States v. Hinksob85
F.3d 1247, 1261 (9th Cir. 2009) (en banc) (cithrglerson v. City of Bessemer Cdy0 U.S. 564,
577 (1985)). “[W]here attorney-clieprivilege is concerned, hard easshould be resolved in fav(
of the privilege, not in favor of disclosure. #fw Supreme Court hagpeatedly cautioned, “[a]n
uncertain privilege, or one which purports to beaiarbut results in widelyarying applications by
the courts, is little better than no privilege at dllriited States v. Metl78 F.3d 1058, 1065 (9th
Cir. 1999)(quotingUpjohn,449 U.S. at 393).

Here, Federal Defendants moved under FRE 502(b) for a determination that the disclq

they made in producing the administrative redarthis proceeding was inadvertent and did not

operate as a waiver of the attorney-client priveleds a threshold matter, Defendants assert, and

Plaintiffs do not dispute, that the documentsatie was prepared by attorneys in the Solicitor's
Office for the Assistant&retary — Indian Affairs—the attorrnisyclient—during the course of legd
representation, for the purposepobviding legal advice regardinghether the Tribe’s land qualifig
as a “restored land.” The gravamaPlaintiffs’ argument is thahe privilege was waived through
previous disclosure of the document to ttpedties. The Federal Defendants disagree.

A. Waiver By Production In Administrative Record — FRE 502(b)

The Court looks first to the showing requirender FRE 502(b) testablish that the
inadvertent Production Disclosurethis litigationdid not waive the attorney-client privilege.
Federal Defendants submitted evidence that theilodigie was inadvertent, and that counsel tog
reasonable steps to review the documents produgearsf the administrative record to prevent

inadvertent disclosure of privileged materialSchifman Dec. 14, 9-14.) Federal Defendants al{
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submitted the declaration of Nancy Pierskalla, the Acting Director of the Office of Indian Gam
within the Department of the tierior but was sent to othet@tneys and officials within the
Department of the Interior. i@skalla Dec., Dkt. No. 106-1, at 1 4.) Federal Defendants also
submitted evidence to show that they promptiyght the return of the document from Plaintiffs
once they learned that it had beeduded in the administrativecord. (Schifman Dec., 1 5-8.)
The Court finds that Federal Defendants’ evideptsnowing unambiguously establishes that thg
Production Disclosure of the document as pathefadministrative recondas inadvertent; that
Federal Defendants took reasomasteps to prevent disclosuagid that they promptly took
reasonable steps to rectify theogrupon learning of it. Thushe Production Disclosure of the
document as part of the administrative recordndidoperate as a waivef the attorney-client
privilege?

The Court now addresses the focus of Plaintiffsiver arguments, where they contend th
Federal Defendants did not presetive attorney-client privilege due to disclosure of the documé
long before this litigationand thereby waived the privilege.

B. Waiver By Prior Disclosure

In support of their contention of a prior waiy Plaintiffs submit a February 2, 2010 letter
from Cheryl Schmit, the director of an orgarniaa called “Stand Up for California,” to the Acting
Director of the Office of Indiasaming. (Dkt. No. 103-22 at 2.) THatter states that it is “RE:
Guidiville Indian Lands Determination” andathit is a “follow-up orour phone conversation of

Friday January 26, 2010.1d¢) The letter further states, in pertinent part:

As we discussed, it has been published in a newspaper of general circulation in
the Bay Area that the Department of thierior has an inteal memo granting a
positive Indian lands determination for the Guidiville Band of Pomo Indians of
Talmage, Mendocino County...

As we discussed, | have requested a adfie internal memo. However, since
this memo is not a final agency action and is subject to change, | am advised, that

2 Magistrate Judge Westmore did not reachjtiestion of whether the disclosure within t
administrative record met the requirensefar FRE 502(b) in her decisionS€eOrder at 9:1-3:
“Because the document at issue is not attoutieyt privileged, and #hdeliberative process
privilege should be waived, the Court need not reéhehssue of disclosure under Federal Rule g
Evidence 502(b).”)

ing

pNt
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there isNO Indian Lands determination. Yeis we discussed on Friday, we both
know that the memo exists.

Id. (emphasis in original)Plaintiffs also cite to an Augu&0, 2010 letter from a coalition of count
and city governments and the Manchester Band of Pomo to Senator Diarsteifre That letter

states: “We are informed that as to at least abhe {the Guidiville Banef Pomo Indians), a high-
ranking DOI official has formallyecommended approval of sugaming based on IGRA’s ‘restor

lands exception.”™ (Dkt No. 103-20 at 2.)

It is a well-established principle that the paasserting the attorneyient privilege bears the

ultimate burden to establish the privilegeee, e.g., RuehlB83 F.3d at 608. However, where an
opposing party asserts that the peige has been waived, that gashares a burden of production
support waiver.United States v. Chevron Coy& 94-1885 SBA, 1996 WL 444597 *3 (N.D. Cal.
May 30, 1996) (citingsTE Directories Service Corp. v. Pacific Bell Directoi$bs F.R.D. 187, 192
n. 2 (N.D.Cal.1991))see als@ Paul R. Rice, ATORNEY-CLIENT PRIVILEGE IN THE UNITED STATES

(2012), 8 9:22 (“The prevalent, albanstated, practice appears totbeémpose the initial burden o
establishing the basic elements on the privileggonent [and then]... the burden of going forwg

with evidence shifts to the opponent to esdibl.facts upon which a reasonable person could fif

that the privilege has been relinquished.”) Thponance of this “shared burden” approach aris¢

from the conundrum that, if the party seeking ov&y bears no burden whatsoever to show hoy
privilege was waived, then the only way a party dsggthe privilege can &sblish non-waiver is b
proving a negative,e. disproving any and every gsible basis for waiverChevron,1996 WL
444597 at *3. Placing the entire burden on the p@s$erting the privileges “unsustainable.”d.
Thus the party asserting priviledpears the initial burden ofquing that the communication in
qguestion is privilegedld. Then, if the party seeking dis@ry of the document asserts that the
privilege was waived, that party must offer ende of a waiver. “Once the opponent has proffe
evidence that the claimed privilege has been @diithe party asserting attorney-client privilege
bears the ultimate burden of proving that theiflgge was not waived” inrder to preserve the
privilege. Id. (citing Weil v. Investment/Indicate, Research & Manageme®47 F.2d 18, 25 (9th
Cir.1981),In re Grand Jury Proceeding33 F.R.D. 647, 652 (M.D.Fla.1977)).
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Here, Federal Defendants submitted eviden@®imection with their original motion that
the document at issue was prepared by an attorrteg iBolicitor’'s Office of the Department of th
Interior and was sent to othdt@aneys and officials within the department. The document prov
legal advice regarding the Tribdand’s qualification as restored. The document meets the bag
criteria for protection as attorney-client privilegethus, the burden shifts Rlaintiffs to establish 4
basis for finding that the privilege was waived.

Plaintiffs base their pre-litigation disclostaegument on two letters — the Stand Up for
California letter and the @inty coalition letter. The Court findsaththis evidence does not establ
that the document at issue, or its content, wedl@ied. The Court examines each letter in turn.

The Stand Up for California letter sayislas been published in a newspapégeneral
circulation in the Bay Arethat the Department of thetérior has an internal memgranting a
positive Indian lands determination for thei@wlle Band.” (Dkt. No. 103-22 at 2, emphasis
added.) The proferred letter sdlgat the “internal memo” “is not a final agency action and is su

to change” and that the iter understood “that there MO Indian Lands determination.”ld)) The

letter requests a copy of the “inbeat memo” and states that “we both know that the memo exists.

(Id.) First, by its explicit terms, the Stand &y California letter doesot establish that any
document was disclosed to anyone, only that the letettsor believes one “exists.” Nothing in t
letter indicates that the “internademo” or its contents were actuatigvealed to anyone. It only
says that a newspaper has indiddtet such a document exists and that it is “positive.” The
referenced newspaper itself is not part of the rebherd. Second, nothing ihe letter identifies the
20-page draft legal analysis document at issue here as the “internal memo” referenced there
Indeed, the letter offers no information to conrthet“internal memao” to the document here. Oth
than that the memo is “positive,” no specific dstaadvice or opinion in the “internal memo” are

revealed

The County Coalition letter to 8ator Dianne Feinstein fares ndtiee. That lettestates thalt

the letter’s signatories had “gragencern[s] about what appe&nsbe imminent unlawful action by

% This stands in contrast Bukes in which the disclosure was established by a newspay
article publishing details of the findings andad¢ analysis of the memorandum at issDelkes,2013
WL 1282892 at *1. Even there, theurt did not find a waiver of the attorney-client privilege.
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Department of the Interior POI”) officials: approval of tibal-government gaming on newly-
acquired lands that do not legally qualify for thavipege,” and that “DOI appears poised” to take
that action. (Dkt. 103-20.) It statestl[w]e are informed that as @i least one trib&he Guidiville
Band of Pomo Indians§ high-ranking DOI officiahas formally recommendegbproval.” (d.,
emphasis added.) Again, thistéx does not indicate thahy particular privieged communication
has been disclosed, much |#ssdocument at issue here. Andpaontantly, there is nothing in the
letter to even indicate thatdlauthors of the County coalition letter were informed as todhtents
of the document at issue here or any other meifihere is only a non-specific reference to what
“appears” to be an “imminent unlawful” appador “formal recommendation” on the Tribe’s
application, without eskdishing the basis for that “appearance.”

Determining what statements or communicatiomsstitute a disclosure for purposes of
establishing waiver of the privilege requires a ftdrexamination of thedcts and circumstances of
the alleged disclosure. Generasartions that an attorney hasdexned a certain matter,” withou
revealing the substancetbie attorney’s advice, do nobnstitute a disclosure sufficient to establish
waiver of the privilege United States v. Whit&87 F.2d 267, 271 (D.C. Cir. 1988ge also United
States v. O'Malley786 F.2d 786, 794 (7th Cir. 1986) (cliglttes not waive privilege by disclosing

subjects he discussevith attorney)Quiksilver, Inc. v. Kymsta Cor@47 F.R.D. 579, 584 (C.D.

U7

Cal. 2007) (no disclosure of privileged communications whepesigon testimony did not reveal
the substance of any attorney-client communicatisimply noted that plaintiff received legal
advice from counsel regarding marketingguh v. Coyne744 F. Supp. 1181, 1185 (D.D.C. 1990
(privilege not waived merely because defenddrgslosed counsel’s conclusion that an internal
investigation did not determine thraith of plaintiff's allegations}. Where “there is no showing that

the contentof [the] legal advice was ahed, [the party opposing the phkage] has not met its prima

* Authority under California Evidence Code 94 (while not binding here, holds similarly
S. Cal. Gas Co. v. Pub. Utilities Cqrd0 Cal. 3d 31, 49 (1990) (discloswf the fact of attorneys’
review of agreement and conclusions arrived at by attorneys to government agency was not
disclosure for purposes of waiver; mention afiegel’s opinion of the agreement’s enforceability
during information negotiations, without revealingsific content, was not a disclosure.) This
Court may properly look to parasive authorities under secti®h2(a), which was the model for
FRE 511.Tennenbaum v. Deloitte & Touch& F.3d 337, 341 (9th Cir. 1996).

10
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facie burden” to show that a discloswfeprivileged information occurredSleep Science Partners|v.
Lieberman09-cv-4200 CW(BZ), 2010 WL 4316687 (NCal. Oct. 26, 2010) at *1 (emphasis
supplied).

For instance, irBleep Sciengéhe plaintiffs contended thtte privilege had been waived
because defendants had obtained legal advice alther plaintiffs’ former CEO could work for
defendants, and later had conversations with iovesegarding the legal phications of working
with the former CEO. However,ahtiffs did not show that defenats shared the &l content of
the legal advice, only that they had obtained sutshce. This showing was insufficient to establish
a disclosure of the ptileged legal adviceld. at *1. Thus, since the gg seeking to overcome the
privilege has not made a showing that any confidential communicationslisel@sed, the court did
not need to reach the ultimate burden, on the/@esserting the privilege, to show non-waivkt. at
*1-2.

Here, the magistrate judge’s order starts fthenassumption that the disclosure of the
document at issue here, ity contents, was “apparent.In reviewing theecord, the Court cannot
agree that the evidence in tteeord here supports a conclustbat the draft document, or its
contents, were disclosed to anyone. Indeedoihig through the apparent happenstance of an

inadvertent disclosure of this draft document #laintiffs could generatany notion that these twd

letters refer to this document. Thus, the Court meesth the firm conclusion that there is no support

for a factual finding that the document at issue harés content, was digused. It appears, at

most, that some information may have been leaked by an unknown source, but that is far differen

from an actual disclosure of the document or its@atgo as to establish a basis for waiver of th

D

attorney-client privilege.Thus, on review of the record etiCourt finds clearly erroneous the

® The magistrate judge’s ondimdicates that Federal Defgants conceded the evidence
showed third parties were informed of the em$ of the document. The order states that
“Defendant argues that the letter merely showsdhthey were informeds to its content$
(Magistrate Judge’s Order at 4:11:13he Court cannot locate inetmecord any concession to that
effect by Federal Defendants.

11
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magistrate judge’s factual determination ttet document or its contents were disclosed
previously®

Because the Court concludes that there is naaeel of a disclosure of the document at i
here, and therefore no prima fasleowing of waiver of the priwge, the Court need not and doeg
not reach the issue of Federal Defendants’ burdesttablish that it did nataive the privilege by
failing to take adequate steps to prevent its discldsure.

B. Deliberative Process Privilege

The Court further finds that ¢hmagistrate judge’s decisiondeny return of the document
despite the deliberative process privilege was edsirary to the law under the facts here. The
parties agreed, and the magistrate judge foundthtbatocument at issuereewas a pre-decisional
draft memorandum and therefore covered by ttibetative process privilege. However, the
magistrate judge noted that the qualified naturthefprivilege meant that the privilege could be
overcome by a showing that the Plaintiffs’ “needtfte materials and the need for accurate fact-
finding override the government’s imést in non-disclosure,” citing.T.C. v. Warner

Communications In¢742 F.2d 1156, 1161 (9th Cir. 1984).

® Further, assuming the letters could be toiesl to show a disclosure of confidential
information, there is also no evidence to sjjgiee disclosure was voluntary. Involuntary
disclosures do not automedily waive privilege.See, e.gnited States v. de la Jgr@73 F.2d 746

749 (9th Cir. 1992) (“it is clear that the privileggas not lost through thgovernment’s discovery of

the letter in the course of eauting its search warrantsDukes v. Wal-Mart Store81-cv-252
CRB(JSC), 2013 WL 1282892 at *4 (inuoitary leak of privileged memorandum to newspaper
not result in waiver). The identity of the souafehe leak, and that person’s authority to waive t
privilege, would bear upon whether a disclosslveuld be considered inkmtary and whether the
privilege should be upheldseePowers v. Chicago Transit Aufl890 F.2d 1355, 1359 (7th Cir.
1989) (requiring identity ofonfidential informant to be provided in order to determine whether
leaked memo should be considered privileged).

” In connection with the motion for religtederal Defendants submitted an additional
evidence to establish that th€fi©e of Indian Gaming, Departmeatf the Interior, followed policieg
and took precautions to protecndidentiality and preent inadvertent discgure of privileged
materials such as the documenisatie. (Declaration of Paula Habtkt. 188-2.) Federal Defenda
offered to produce such evidenceconnection with the proceedinigsfore the magistrate judge.

bSuUe

D

did
he

Its

However, the magistrate judge’s order found Hederal Defendants’ offer to submit such evidence

was untimely. Because there is no evidence of dodisie of the document at issue here, the Ca
has not considered this evidence on reviéithe magistrate judge’s order.
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The magistrate found that the dawent was relevant to, and iedd went “to the very heart’
of, the Plaintiffs’ case. (Order 8t3-8.) The magistrajedge also found that é¢hPlaintiffs’ need fo
the document outweighed the government’s intenesot having a frank and independent discus
of contemplated policies and decisions hnedeby the possibilitpf disclosure.

It is fundamental that in an case under A&dministrative Procedure Act, courts are
“empowered to review only an agencyiisal action, and the fact that aclal agency representative
preliminary determination is later overrulatia higher agency\vel does not render the
decisionmaking process aftairy and capricious.’Nat'l Ass’'n of Home Builders v. Defenders of
Wildlife, 551 U.S. 644, 645 (2007). The fact thaagency considers om®sition in a draft
document, but ultimately adoptstbpposite position, is not, on its own, evidence of arbitrary o
capricious decisionmakingSee, e.g., Butte Envtl. CouneilU.S. Army Corps of Eng’'r620 F.3d
936, 946 (9th Cir. 2010Nw. Ecosystem Alliance v. U.S. Fish & Wildlife Setv5 F.3d 1136, 114
(9th Cir. 2007). The policies undgng the deliberative processiytege itself favor allowing an
agency to consider and freely giews on multiple potential dectsis and points of view before
reaching a final decision is made by thigcgal with the authority to do soSee Assembly of State

Cal. v. U.S. Dep’t of Commerc®868 F.2d 916, 920 (9th Cir. 1992) (deliberative process priviled

“allow[s] agencies freely to explempossibilities, engage in interrd@bates, or play devil's advocate

without fear of public scrutiny”). Such debatedateliberation could not occur if any difference g
opinion along the way could establish a basidifating the final decisiomrbitrary. Moreover, a

party seeking to show that a dgon was not made in good faith must show more than just that
agency changed its mind. “Agencer® entitled to changieir minds,” and evidence that they ha
does not indicate bad faith but only thag tiprocess worked just as it shouldButte Envtl. Council

620 F.3d at 946. A change of position is not endogéstablish the “strong showing” required to

show that the agency acted irddaith or abused its discretioitizens to Pres. Overton Park, In¢.

v. Volpe 401 U.S. 402, 420 (1971).

Here, Plaintiffs did not offer facts or authag#ito establish théte draft memorandum at

issue, expressing a view contrary to the final ageletermination, was s@ocessary to the proof of

their claims against the Federal Defendantsttietieliberative process privilege should be
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overridden. To the contrary, thdeeant authorities suggest ttgitch a draft memorandum, stand
on its own, would be of negligibleonsequence to such a claiffthus the Court finds that the
magistrate judge’s decision to override the privilegehis record was aear error of fact and
contrary to law.
V. CONCLUSION

Based upon the foregoing, the CABRANTS the Motion for Relief.

Therefore, the CoufBRANTS the Motion for Return of Inadvertently Released Documen
(Dkt. No. 105) and5RANTS the Motion to File Under Seal K2 No. 115). Further, the Court
ORDERS as follows:

(1) Plaintiffs shall return the documeg@VAR 001343-001354) and all copies thereof to
Federal Defendants within sev€7) days of this Order.

(2) Federal Defendants shall lodge an amerdkdinistrative record and file an amended

privilege log withholding the document at issui¢hin fourteen days (14) of this Order.

(3) The document filed as Exhibit F to the Caation of Scott Crowell, Dkt. No. 103-19, i$

ORDERED SEALED. The document is covered by the ateyqtlient privilege, which establishes
compelling reasons for sealing it fraime public record. The Clerk is directed to take all actiong
necessary to seal the document adove it from the public docket;

(4) The stay ordered in theoGrt's Order Granting Joint $tilation to Stay Briefing and
Modify Briefing Schedule (Dkt. No. 110) BissoLVED. The parties shatlontact the courtroom
deputy for Magistrate Judge Wesdre regarding a schedule forther briefing and hearing on the
previously stayed discoveryotions (Dkt. No. 100 and 101).

| T ISSo ORDERED.

This Order terminates Docket No. 188.

Dated: December 13, 2013

ng

Y VONNE GOI\%LEZZOGERS &I

UNTTED STATES DISTRICT COURT JUDGE
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