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surance Corporation v. Hsing Doc

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

FEDERAL DEPOSITINSURANCECORPORATION | CaseNo.: 12-CV-1530 YGR

as Receiver for B\KUNITED, F.S.B,
ORDER GRANTING MOTION OF FEDERAL

o DEPOSIT INSURANCE CORPORATION TO
Plaintiff, DisMISSWITHOUT LEAVE TO AMEND

VS.

ErIC K. HSING, an individual d/b/a K.C&
AssoclATESf/k/a K.C.APPRAISALSERVICES

Defendant.

Plaintiff and Cross-Defendafederal Deposit Insurance Corporation, Receiver for
BankUnited, F.S.B. (“FDIC") fild its complaint against Defendd#ric K. Hsing, an individual
d/b/a K.C. & Associates f/k/a K.C. Appraisgérvices (“Hsing”) alleging claims for fraud,
negligence and breach of contract. FDIC contéhdsHsing, in his business as a real estate
appraiser, negligently preparad appraisal that contained m&émisrepresentations upon which
BankUnited, F.S.B. (“BankUnited”) relied. Hsiffited his First Amended Answer to Complaint
and Counterclaim Against Plaintiff and TdhiParty Complaint on June 15, 2012, alleging
affirmative claims against FDIC for equitable indemnity/contribution; comparative

negligence/fault; tort of another; and declargtrelief, as well asfarmative defenses ofnter
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alia, comparative negligence, supsasg/intervening cause, apportment of fault, failure to
mitigate, tort of another, and set off. (Dkt. No. 13 [‘FACC"].)

FDIC has filed a Motion to Dismiss on theounds that the Couldcks subject matter
jurisdiction based on mootness and failure to aghadministrative remeel, and that prudential
mootness consideratiomsarrant dismissal.

Having carefully considered the papers submiitted the pleadings in this action, and for
the reasons set forth below, the Court hel@bByNTS the Motion to Dismiss without leave to
amend:

STANDARDSAPPLICABLE TO THE MOTION

A party seeking dismissal of a claim basedamk of subject matter jurisdiction under Rulé¢

12(b)(1) may make on a facial chalége resting on the allegationstbé complaint, or may point tg
to evidence beyond the pleading3ee White v. Le@27 F.3d 1214, 1242 (91ir. 2000);
Mortenson v. First Fed. Sav. & Loan As$49 F.2d 884, 891 (9th Circ. 1979 the latter type
of motion, “[n]o presumptig truthfulness attaches paintiff's allegationsand the existence of
disputed material facts will not preclude theltdaurt from evaluating for itself the merits of
jurisdictional claims."Thornhill Pub. Co., Inc. v. Gen. Tel. & Electronics Co§04 F.2d 730, 733
(9th Cir. 1979).

Subject matter jurisdiction oaot be waived, and the issuelatk of jurisdiction can be
raised at any time by eithparty or the courtAttorneys Trust v. Videotape Computer Products,

Inc., 93 F.3d 593, 594-95 (9th Cir. 1996). Because federal courts are presumed to lack subje

! Pursuant to Federal Rule of Civil ProcegliB(b) and Civil LocaRule 7-1(b), the Court
finds this motion appropriate for decision nout oral argument. Accordingly, the COMACATES
the hearing set fokugust 21, 2012.
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matter jurisdiction, the party assag jurisdiction ha the burden of estaltimg that subject matter
jurisdiction exists.Vacek v. United States Postal Seryigé7 F.3d 1248, 1250 (9th Cir. 2006).
SUMMARY OF RELEVANT FACTS

On or about April 5, 2007, Hsing prepared #ppraisal report thgives rise to the
underlying complaint. (FACC { 13.) The apprhisas apparently obtained in connection with &
mortgage refinance transactioBankUnited, the lender, recordadleed of trust secured by the
subject property on or aboutlyd 6, 2007. (FACC § 14.) The ownef the property defaulted on
his mortgage shortly thereaftand the property was eventually sold in foreclosure, with a
Trustee’s Deed Upon Sale having been recoastedr about September 16, 2008. (FACC 1 26.)

On May 21, 2009, the Office of Thrift Supenais closed BankUnitednd appointed FDIC
as its receiver. Requestfdudicial Notice (“RJIN”), Eh. 1 (75 Fed. Reg. 68789 (Nov. 2, 2010)
[Determination of Insufficient Assets To S&i€laims Against Financial Institution in
Receivership]; 2010 WL 4411988). By Notice putsid November 2, 2010, the FDIC formally
determined as to BankUnited that “insufficiessats exist to make anystribution on general
unsecured creditor claims (and any lower priorityroiiand therefore all such claims, asserted
unasserted, will recover nothing and have no valge.(hereinafter ‘he Worthlessness
Determination”).

DISCUSSION

When the FDIC is appointed esceiver, the receivesucceeds to “all rights, titles, powers
and privileges of” the bank, and may “take overdhsets of and operate” the bank with all the
powers thereof. 12 U.S.C. § 1821(d)(2)(A)(i));13.C. § 1821(d)(2)(B)(i). The Federal Deposit
Insurance Act requires the FDIC to use depositiiance funds in the ldasostly method to the

insurance fund in resolving a faileadincial institution like BankUnitedSeel2 U.S.C. §
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1823(c)(4)(A). The order of priority for the pagnt of claims against the failed institution in
receivership is set forth in 12 U.S.C. 8§ 182Xdl)(A). Under this section, administrative
expenses of the receivare paid first, followed by any liabilés owed to depositors of the failed
institution, and then general creditor clairfeel2 U.S.C. § 1821 (d)(11)(A). Moreover, the
“maximum liability” of the FDIC toany creditor of a failed institun in receivership is limited to
the amount that the creditor would haeeeived upon liquidation dhe failed institutionSeel2
U.S.C. § 1821 (i)(2). “In enacting [section 183)], Congress unequivocalBxpressed its intent
to limit the maximum liability of the FDIC to ghamount the claimant would have received in a
liquidation under federal prioritsegulations” such that creditoo$ a failed depository institution
would “look only to the assets tie institution for recovery dheir losses, and not to the
taxpayers.’First Indiana Fed. Sav. Bank v. FDIG64 F.2d 503, 507 (5th Cir. 1992).
l. M ootness Due to Worthlessness Deter mination

A court has no subject matterigdiction over “a claim as tahich no effective relief can
be granted.”United States v. Geophysical Corp. of Algska2 F.2d 693, 698 (9th Cir. 1984).
Such a claim is considered moot since it hasilestharacter as a “live, present controversy.”
“To satisfy Article Ill's case ocontroversy requirement, [a claimant] ‘must have suffered some
actual injury that can beedressed by a favorajudicial decision.””Henrichs v. Valley View Dev.
474 F.3d 609, 615 (9th Cir. 2007) (quotirdp.1.C. v. Kooyomjian220 F.3d 10, 14-15 (1st Cir.
2000) (quotingron Arrow Honor Soc'y v. Heckle#64 U.S. 67, 70 (1983)). It is well established
that when no assets remain in an FDIC receiwetshsatisfy an unsecured creditor’s claim, such
claim is moot.Id. at615 (citing similar cases from the FirSeventh and Eighth Circuit Courts of

Appeals).

a
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Hsing argues that his claims arose after\tforthlessness Determination and could not
have been known earlier since they were ctehyeFDIC’s filing of the underlying litigation. He
argues that the cases holding that claims against the receivership are moot all concern case
the claims arose prior to a woriskness determination. Hsing’s arguments are not persuasive
number of reasons. First, the principal of nmests applies regardless of whether the claim aros
before or after the Worthlessness Determinatmal, Hsing cites no authty to the contrary.Cf.
Henrichs,474 F.3d at 615 (claim raised for the fliste three years after the receivership was
terminated was moot). Second, the claims lagedl by Hsing are that BeUnited did not review
the appraisal and did not follogroper underwriting practices approving the mortgage on the
subject property. These claimpkinly concern facts occung prior to the Worthlessness
Determination. Third, to the extent that Hsin@pasing affirmative claims otme fact that litigation
has been filed against him, sudhims would be barred by ap@ieon of California Civil Code
47(b), commonly known as the litigation privilegBee Silberg v. Andersob0 Cal.3d 205, 213
(1990).

Finally, Hsing argues that barg his claims as moot under these circumstances would 4
unfair because the receivership is making an affismaclaim against him and, at the very least, |
should be allowed to make a claims that waffdet any liability to FDIC. Hsing’'s argument
ignores that he has asserted effeontributory negligence andast of similar comparative fault
theories as affirmative defenses. The affirmatiefenses are the appropriate mechanism by wh
Hsing can raise his offset theorgeel.D.1.C. v. WarrenC 11-3260 CW, 2011 WL 5079504
(N.D. Cal. Oct. 25, 2011) (citingan Meter v. Bent Constr. Ca6 Cal.2d 588, 595 (1956)

(California law would permit, under certain circstances, an affirmative defense of comparativg
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fault with respect to a breach adntract and negligent misrepentation claim alleged by FDIC

against a property appraiser).

In short, the Worthlessness Determination establishes that there are no assets remairjing i

the receivership to satisfy anffianative claims against FDIC asceiver for BankUnited. Thus,
the FDIC as receiver for Banklied cannot satisfy any claims agstiit. As a result, Hsing’s
counterclaims are moot, and dismissihaut leave to amend is appropriate.
. Administrative Exhaustion

FDIC argues that the claims here should be dismissed for the further reason that Hsin
failed to exhaust his claims through the adstnaitive process established in the Financial
Institutions Reform, Recovery and Enforcemaant of 1989 (FIRREA), 12 U.S.C. § 1821. Claim
may not be made against the FDIC outside ofdlaigns process, and ti@ourt has no jurisdiction
if a claimant fails to exhaust FIRREA'’s administrative process before ssee2 U.S.C. §
1821(d)(13)(D)Henderson v. Bank of New Engla®@6 F.2d 319, 320-21 (9th Cir. 1993).

Hsing concededly did not comply with thenaidistrative claims process, though he again
asserts that his claims her@se from FDIC'’s initiation of b underlying complaint and that
barring a claim that did not arisetil after the time for filing amdministrative claim would be

unfair. As with his arguments against moatheand for largely the same reasons, Hsing’s

«

192)

arguments are unavailing. Any claim Hsing may have had against the FDIC as receiver on gccou

of BankUnited’s underwriting activity was requiredgo through the establistié&IRREA process.

To the extent he asserts claims arising solely fr@1C'’s litigation activityagainst him, his claims

2 Because the Court finds that the claimesrapot for Article Il juisdictional reasons, the
Court need not and does not redtod additional argument that thiaims should be dismissed for
prudential mootness reasorSf. Nasoordeen v. F.D.1.C2010 WL 1135888 (C.D. Cal. Mar. 17,
2010) (dismissing claim for prudential mootness @aasvhile noting that the Ninth Circuit has
never adopted or rejected the toe of prudential mootness).
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are not cognizable due to the litigation privilege. Hsing'’s failure to exhaust his administrative
remedies against FDIC means that tloei€lacks jurisdiction to hear them.
CONCLUSION
For the foregoing reasons, the Motion to Dssithe Counter-Clainmas against FDIC is
GRANTED WITHOUT LEAVE TO AMEND.
| T 1S SO ORDERED.
Date: August 10, 2012 W ﬁ‘a’%—
(/" YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




