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CR Corporation Doc.

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

RON DE LEON and ERNESTO FAJARDQ, Case No: C 12-01637 SBA
on behalf of themselves and all others
similarly situated and on behalf of the generaDRDER GRANTING
public, MOTION TO REMAND
Plaintiffs, Docket 11
VS.

NCR CORPORATION, and DOES 1 through
10, inclusive,

Defendants.

On February 21, 2012, Phdiffs Ron De Leorand Ernesto Fajardo (collectively,
"Plaintiffs") filed the instant putative wa@ad hour class actiagainst Defendant NCR
Corporation ("Defendant") in éhAlameda County Superior CoutCompl., Dkt. 1. The
action was removed to this Court pursuarthi Class Action Fairness Act ("CAFA"), 28
U.S.C. § 1332(d). Notice of Removal, Dkt. The parties are presently before the Court
on Plaintiffs' motion to remandDkt. 11. Defendant opposes the motion. Dkt. 12. Havi
read and considered the papers filedannection with this matter and being fully
informed, the Court hereby GRAMN Plaintiffs' motim to remand, for the reasons stated
below. The Court, in its discretion, findsgimatter suitable faresolution without oral
argument._See Fed.R.Civ.P. 78(b)DNCal. Civ. L.R. 7-1(b).

l. BACKGROUND

Defendant is a Maryland corporation tiradtalls, services, and repairs cash

dispensing machines and pointsalle machines for clientsrdughout California. Compl.
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19 7, 11. At all relevant times, Plaintifisere employed by Defielant as non-exempt

hourly customer engineers. Id. 11 5-6, P2aintiffs commenced the instant wage and hgur

action against Defendant on behalf of thelwes®and a putative class of "all hourly, non-
exempt, customer engineers anahilar field employees . . . gstoyed by Defendant within
the State of California at any time during theige: from four years prior to the filing of
th[e] Complaint. . ." Id. { 10.

The complaint alleges six claims for réligl) violation of California Business &
Professions Code 8§ 17200seig. ("UCL"); (2) failure tgay wages, including minimum
wages and overtime pay, imolation of Labor Code 88 11%hd 1194.2; (3) failure to
provide meal periods in violation of LabGode 88 226.7 and 51RA&the applicable IWC
Wage Order; (4) failure to prade rest periods in violatioof Labor Code § 226.7 and the
applicable IWC Wage Order; (5) failurepoovide accurate itemized wage statements in
violation of Labor Code § 226; and (6) failueepay wages when dur violation of Labor
Code 88 201 and 202. See Compl. By #uson, Plaintiffs sek, among other things:
compensatory damages for unpaid waayes other compensation owed, liquidated

damages, restitution, penalties, interestraéygs' fees, and costs. Id. at 14-15.
Il. LEGAL STANDARD

A. Remand
A motion for remand is the proper procegltor challenging removal. Remand to

state court may be ordered either for lackuifject matter jurisdictioor for any defect in

removal procedure. See 28 U.S.C. § 1447fc}listrict court must remand a case to state

court "if at any time before the final judgmengafipears that the district court lacks subjeq

matter jurisdiction.” 28 U.S.C. 8§ 1447(c); @aav. Miles, Inc., 980 F.2d 564, 566 (9th Cir.

1992). "[R]emoval statutes are strictly constt against removal.” Luther v. Countrywidg

Home Loans Servicing, LP, 533 F.3d 108Q34 (9th Cir. 2008). "The presumption

against removal means that the defendamays has the burden establishing that

removal is proper.”_Moore-Timas v. Alaska Airlines, Inc553 F.3d 1241, 1244 (9th Cir.
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2009). As such, any doubts regarding the petypof the removal favor remanding a case.

See Gaus, 980 F.2d at 566.

B. Jurisdiction Under CAFA

Under CAFA, district courts have originarisdiction in any civil action where: (1)
the matter in controversy excesetthe sum or value of $5,0000, exclusive of interest and
costs; (2) the aggregate number of propgsamtiffs is 100 or greater; and (3) any
member of the plaintiff class &citizen of a State differefrom any defendant. 28 U.S.C.
8§ 1332(d)(2);_see also Lowdermilk v. UERnk Nat'l Ass'n, 479 Bd 994, 997 (9th Cir.
2007). CAFA also provides that "the ctes of the individual @ss members shall be

aggregated to determine whet the matter in controversy exceeds the sum or value of
$5,000,000."_1d. 8 1332(d)(6)['he burden of establisiy removal jurisdiction under
CAFA lies with the propoent of federal jurisdiction. Id. at 685.

Where, as herea plaintiff alleges that the amotintcontroversy in an action is less
than the jurisdictional minimum of $5,000,0@0e Ninth Circuit requires the defendant to
demonstrate with "legal certainty" that the amaduartontroversy is more than $5,000,000
Lowdermilk, 479 F.3d at 999. The "legal caentg" standard estables that a defendant
must provide sufficient "concrete evidence to estimate” the actual amount in
controversy._ld. at 1001. The "legal caentgi standard sets a "high bar for the party
seeking removal, but it is notsarmountable.” 1d. at 1000.

A court "cannot base [its] jurisdicin on [a] Defendant'speculation and
conjecture.”_Lowdermilk, 479 F.3d at 1008or can removal be based simply upon

conclusory allegations. Abregkbrego v. The Dow Chemic&lo., 443 F.3d 676, 689 (9th

Cir. 2006). Rather, a defendant must set firéhunderlying facts supporting its assertior
that the amount in controversy exceeds the statuminimum. _Id.; Gaus, 980 F.2d at 567

In determining whether the amount in aaviersy exceeds the statutory minimum of

' The comPIaint alleges thdRlaintiffs' individual claims are less than $75,000 eag
and the claims of the proposed class ass than $5,000,000,dlusive of penalties,
interest, attorneys' fees and cdstS€ompl. { 4; see id. at 15.
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$5,000,000, courts ampermitted to consider factstime removal petition and "summary-

judgment-type evidence relevant to the amount in controversy at the time of removal,’

as affidavits or declarations. See ValdeANstate Ins. Co., 372 F.3d 1115, 1117 (9th Cir.

2004). If the defendant is unable to demonstwéth "legal certaint’ that the amount in
controversy has been met, the case mustrhanded back to statewrt. See 28 U.S.C. §
1447(c).

1.  DISCUSSION

Plaintiffs move to remand the instant actfonlack of subject matter jurisdiction on
the ground that Defendant has éailto demonstrate with "legeértainty” that the amount
in controversy exceeadb5,000,000. Pls." Mtn. at 1. Id. In response, Defendant conteng
that subject matter jurisdicin exists because the amountantroversy is at least
$5,289,320.20. Notice of Removal 11 14-18,26f.'s Opp. at 6, 10, 12, 14. In
calculating the amount in contragg, Defendant relies on tladlegations in the complaint
and the declaration of Jill Vife, Defendant's Human Resouscdéice President for Global
Services._See Weitz Decl., Dkt. 2. Defenttadamages calculations are discussed belo

A. Unpaid Wages

Defendant contends thatafitiffs' second claim for unmhwages under Labor Cods
§8 1194 and 1194.2 is worth $2,683,66F 38otice of Removal § 1®ef.'s Opp. at 6. In
reaching this figure, Defendant asserts #pgiroximately 34 non-exempt employees wery¢
employed in California by Defendant as custorangineers from Felary 21, 2008 to
February 21, 2012 (i.e., the class pdji and that the 374 employees worked
"approximately 47,281 workweeks" during thigipd. See Weitz Decl. 11 6, 8. Defenda
also asserts that the average overtime rate f@tgutative class members is $28.38.
Notice of Removal § 15; Def.'s Opp. atBased on these assertipBefendant concludes

that if the putative clagmembers incurred two hours a@¥ertime for each of the

~ *Defendant does not proffer a separate dpsa@stimate with respect to its first
claim for relief under the UCL.
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workweeks in the class period at the oveetirate of $28.38, then the amount in
controversy for this claim is $2,683,669.56 81 workweeks x $28.38 x 2). Notice of
Removal § 15.

The Court cannot credit Defendant's damagesutation. In support of its assertiorn
that the average overtime rate for the putatilass members is $28.38, Defendant cites t
paragraph eleven of Weitz's da@tion Def.'s Opp. at 6. Weitz's declaration, however,
only contains eight paragraphs and does net that the average overtime rate for the 37
non-exempt customer engineers employe®biendant in California during the class
period is $28.38. See Weitz Decl.

Additionally, Defendant's calculation fails take into account a prior wage and ho
class action settlement that Defendant edter® during the @ss period. While
Defendant acknowledges that it was a partg tdass action settlement in a case entitled

"Teeter v. NCR Corporation, No. CV 08-0028GL," which "pertainedo employees with

the job title of ‘customer engineer' who rekxhsgarious wage and hour claims through
April 6, 2009,2 it failed to consider the Teetsettlement in calculating its damages

estimates. Because Defendariethto consider the Teeter settlement in calculating the

amount in controversy with respect to Pldfsticlaim for unpaid wges, and because the
class period in the instant action overlaps \ilig class period ithe Teeter action, the

Court cannot credit Defendant's calculatioegarding the class size and the number of
workweeks collectivelyvorked by the putative class members during the class period.

Given the overlap in class periods anddbaeral release in the Teeter settleméinis

likely that Defendant has overstated the €lsige and/or the wkweeks worked by the
putative class members during the class period.
Finally, Defendant's assumption regarding number of overtime hours worked by

the putative class members laakvidentiary support. The mplaint does not allege facts

3 See Grover Decl., Exhs. A-B.

4 See Grover Decl., Exh. A.
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to support Defendant's assumption thatphitive class membeirscurred two hours of

—

overtime for each of the 47,281 workweeks ia thass period. The complaint alleges tha
certain class members worked an unspecifieduarnof overtime, but des not allege facts

providing a basis to assume that two hoursvartime were workeduring each of the

—

workweeks in the class period. Nor has Defnt cited any concrete "summary-judgmer
type" evidence to support its assumption. ti@extent Defendant argues that it need not
provide such evience, the Court disagrees. Defant cannot simply rely on the
allegations in the complaint &stablish to a legal certaintlyat the Court has jurisdiction
over this action. Rather, Defendant musiffgr concrete evidence demonstrating the
actual amount in controversy to a legal certiai See Lowdermilk, 479 F.3d at 1001-1002;
see also Bonnel v. Best Buy Stores,.|--PF.Supp.2d ----, 2012 WL 3195081, at *5 (N.D
Cal. 2012).

B. Missed Meal Breaks and Missed Rest Periods

Defendant contends that Riaffs' third and fourth claims for missed meal breaks
and missed rest periods under Labor C88l226.7 and 512 arcollectively worth
$1,789,113.04. Notice of Removal 1 16-17; D&pp. at 10. In arriving at this figure,
Defendant asserts that the putative classibezs worked a total of 47,281 workweeks
within the class period and their averagerowage during this period was $18.92.
Notice of Removal {1 16-17. Defendant tlassumes that there was one missed meal
break and one missed rest period for eache#iih281 workweeks. Def.'s Opp. at 10.
Based on this assumption, Defendant concltiaigisthe amount in controversy with respect
to Plaintiffs' claims for missed meal bksaand missed rest periods is $1,789,113.04
(47,281 workweeks x average houraite of $18.92 x 2). Id.

The Court cannot credit Defendant's dansaggdculation. Defendant did not cite
any evidence establishing tliae average hourly wage oktl374 putative class members
is $18.92. Moreover, Defendant admits timtdamages calculation does not take into

account the Teeter settlement. Def.'s Opp. at 11. As such, it is likely that Defendant has

overstated the class size and/or the nuraberorkweeks workedby the putative class
-6 -
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members during the class period. Finally, Defendant's assumption that there was one
missed meal break and one missed rest péoioglach of the 47,284 orkweeks within the
class period is not supported by concretarimary-judgment-type" evidence. The absence
of concrete evidence leaves theurt to speculate about the amount in controversy. Mere
reliance on the allegations in the complainh&ufficient to establish to a legal certainty
that Plaintiffs' claimgor missed meal breaks and missest periods are collectively worth
$1,789,113.04. Lowdermilk, 479 F.3d14101-1002; see also Bonnel, --- F.Supp.2d ----,
2012 WL 319581, at *5.

C. Inaccurate Wage Statements

Plaintiffs' first and fifth claims seek pdtias for failure to prowde accurate itemized
wage statements under Labor Code § 22otice of Removal  14; Def.'s Opp. at 13.
Defendant contends that Plaffgiseek penalties in the sum of $489,600. Id. In reaching
this figure, Defendant asserts that apmately 192 putative class members were
employed from February 21, 2011 to Februaty 2012, and that each of these employees
received 26 wage statements during this periditz Decl. 7. Defendant then assumef
that all 192 putative class members aretketito recover $50 for the first pay period
violation (1 x 192 x 50 = $9,60@nd $100 for the 25 remainipgy periods in the year (25
x 192 x 100 = $480,000).

The Court cannot credit Defendant's damagésulation because it is predicated o

—

an assumption that has no Isasither in the complaintgain language or in any
"summary-judgment-type" evidea. The complaint does raltege that every customer
engineer that worked for Defdant during the relevant onear period received inaccurate
wage statements every payipd. Nor has Defendanubmitted any concrete evidence
demonstrating to a legal certainty that eatthe 192 putative claamembers that worked

for Defendant during the relevant period ree€li 26 inaccurate wage statements. The

> The statute of limitations on a claim foenalties under § 226 is one year. See Cal.
Code Civ. Proc. § 340(a).
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absence of concrete evidence leave<ihigrt to speculate about the amount in

controversy._See Lowdermilk, 479 F.3d a®2@a court cannot base its jurisdiction on

speculation and conjecture).

D. Waiting Time Penalties

Plaintiffs' first and sixth claims see&kaiting time penaltiesnder Labor Code 8
203°% Notice of Removal ] 18. Defendant contends that Plaintiff's seek penalties in th
sum of $326,937.60. Id. In arriving at thigure, Defendant asserts that approximately 7
putative class members separated from Defdratveen February 22009 and February
21, 2012, and that the aveeagourly rate of pay for thesemployees at separation was
$18.92 ($18.92 x 8 hours penyda 30 days x 72 putative da members =326,937.60).
See Notice of Removal Notice { 18; Weitz D&cb. Defendant then assumes that the
statutory maximum penalty 80 days for every customengineer who resigned or was
terminated during the three ysaorior to the filing of the aoplaint. Notice of Removal
18.

The Court cannot credit Defendant's dansaggculation. The only evidence
submitted by Defendant in support of its caltiolais Weitz's declaration, who avers that
"72 [customer engineers] separated from Ng&Rveen February 22009 and February
21, 2012 (all of those individuals terminatéeir employment more than 30 days prior to
the date of the filing of Defendant's NoticeRémoval). The average hourly rate of pay &
separation for those 72 former empeg is $18.92." Weitz Decl. T &lthough
Defendant's assumption that each employee wds terminated or resigned during the
three-year statutory period is entitled toaeer the full 30-day maximum penalty has a
basis in the allegations of the complasge Compl. 11 68-71, Deféant has not submitted

concrete "summary-judgment-type" evidencel@dshing to a legal certainty that each of

® The statute of limitations for waiting timenmdties is three years. Pineda v. Bank

of Am., N.A., 50 Cal.4th 1389, 1398 (2010).

-8-
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the 72 putative class members thatre terminated or resigned during the relevant periof
are entitled to recover the fldD-day maximum penalty.

As noted above, Defendant has failed taetmto account the Eter settlement in
calculating its damages estimaté&3ef.'s Opp. at 13. Thugiven the overlap in the class

period in the Teeter settlement and theglperiod with respect to waiting time penalties,

Defendant may have over-estitad the putative ass members that are entitled to waiting
time penalties by including employees who asked claims under the Teeter settlement.
Defendant did not proffeany concrete evidence showing to a legal certainty that all 72

employees were terminated or resigned outibidel eeter settlement class period. Nor di

Defendant submit any concredeidence showing to a legal certainty that all 72 employe
that were terminated or resigned during thlevant period are entitled to recover the
maximum 30-day penalty. The absence of cdraegidence leavesahCourt to speculate

about the amount in controversy. See Lowuly, 479 F.3d at 1002 (a court cannot base

its jurisdiction on specuten and conjecture).

E. Attorneys' Fees

Plaintiffs seek an award of attornefeees and costs undeabor Code 88 226(e),
226(g), and 1194(a), and Code of Civil Prihaes § 1021.5. Compl. at 15. Defendant
estimates that attorneys' fessd costs would increase the amount in controversy by at |
25%. Notice of Removal 1 19; Def.'s Oppl&t However, because Defendant's attorne
fee calculation is based on speculative damagéculations that are not supported by

concrete evidence, Defendant's calculatiamoabe credited. See Lowdermilk, 479 F.3d

at 1002 (a court cannot base its jurisidic on a speculation and conjecture).

F. Summary

In sum, the Court concludes that Defemdaas failed to sustain its burden to
establish by a legal certainty that thecamt in controversy exeeds $5,000,000.
Accordingly, CAFA provides no basis for exesiaig jurisdiction in this case. Therefore,

Plaintiffs' motion toremand is GRANTED.
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IV. CONCLUSION
For the reasons stated aboMel|S HEREBY ORDERED THAT:

1. Plaintiffs' motion to remand SRANTED. The instant action is
REMANDED to the Superior Court of the Staif California, Couty of Alameda.
2. This Order terimmates Docket 11.

3. The Clerk shall close the fiEnd terminate all pending matters.
IT IS SO ORDERED.

Dated2/8/13 ﬁ‘m&u%
SAUNDRA BROWN ARMSTRONG

United States District Judge
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