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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MICHAEL KOSTA, STEVE BATES,
individuals, on theiown behalf and on
behalf of all othersimilarly situated,

Case No.: 12-cv-01722-YGR

ORDER GRANTING |IN PART AND DENYING IN
Plaintiffs, PART DEL MONTE’SMOTION ToO DIsSMISS
THE FIRST AMENDED COMPLAINT OR, IN
THE ALTERNATIVE , TO STRIKE PORTIONS
OF THE COMPLAINT

VS.
DEL MONTE CORPORATION

Defendant.

Pending before the Court is the Motion off@elant Del Monte Corporation (“Del Monte”
to Dismiss or in the Alternative to Strike PortiafsPlaintiffs’ First Amended Complaint (“FAC”).
(Dkt. No. 28.) Having carefully considered the papsibmitted and the pleadings in this action,
arguments of counsel, and for the reasons set forth below, the@owts IN PART AND DENIES
IN PART Del Monte’s Motion to Dismis3)NITHOUT LEAVE TO AMEND, andDENIES Del Monte’s
Motion to Strike.

Plaintiffs bring this putativelass action alleging that thebkls on certain of Del Monte’s
food products, as well as Del Monte’s advertisithg not comply with the federal Food, Drug, and
Cosmetics Act (“FDCA”), as adopted by the Califiar Sherman Law, Cal. Health & Safety Code|
section 10987%t seq(“Sherman Law”). Based upon those violations, Plaintiffs assert claims
under several state and federal consumer protestatutes: the California Unfair Competition
Law, Bus. & Prof. Code section 17280seq (“UCL"); the California False Advertising Law, Cal.
Bus. & Prof. Code section 17500 (“FAL”); the@sumers Legal Remedies Act, Cal. Civ. Code
section 175@t seq (“CLRA”"); the Song-Beverly Consum&Varranty Act, Cal. Civ. Code section
1790et seq(“Song-Beverly”), and the Magnuson-Moss Warranty Act, 15 U.S.C. section 2301
(“Magnuson-Moss”). Plaintiffs also allegestate law claim for restitution based on unjust

enrichment and quasi-contract.
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Plaintiffs allege that Del Mnte uses false, misleading, and unlawful information on its fgod

labels so as to deceive consumers and increase sgpecifically, PlaintiffElaim that Del Monte:

e labeled products as “fresh” despite their hngvbeen thermally processed, pasteurized, and

chemically preserved,;

e labeled products “all naturali100% natural,” or natural degp their containing significant
guantities of chemical preservatives, syntheliemicals, added artificial color and other
artificial ingredients, and failed to disclodee presence of chemical preservatives and
artificial added colors;

e failed to follow serving size guidelines sotasmislead consumers regarding their produc
sugar and calorie content per serving;

e made unlawful nutrient and antioxidant content claims;

e made unlawful and unapproved health claimshsas suggesting to consumers that their
products can prevent the risktoeat the effects of certadiseases like cancer or heart
disease

(FAC 1 8))

Del Monte now moves to dismiss under FRCP 12(b)(6) and 12(b)(1) on the following
grounds: (1) FDCA preemption; (apstention under the primary jsdiction doctrine; (3) lack of
standing; (4) failure to allege a plausible cldgnrelief; and (5) failure to allege fraud-based
claims with particularity and moves to strike ghi¢éions under FRCP 12(f) for failure to allege thg
Plaintiffs purchased certaingaucts or saw certamepresentations. Each of Del Monte’s
arguments is addressed below.

l. FACTUAL BACKGROUND

Plaintiffs allege that they each purchaBed Monte products that were mislabeled in
violation of the FDCA and the Sherman Law. Tlaaims concern three broad categories of De
Monte products: (1) “Fruit Naturals” fruit cups;)(FreshCut” canned vegetables, and (3) canne
tomato products. First, withingH'Fruit Naturals” categgr Plaintiffs allege Del Monte labeled th
packaging so as to lead consumers to beliew@aésteurized and chemically preserved fruit was

actually fresh fruit by: packing ib glass and plastic containersarmanner similar to fresh fruit;

[S’

—

!

1%}




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

placing the products in the refatated produce section of theogery store and labeling them
“Must Be Refrigerated;” and (3) failing identify ingredients on the label as chemical
preservatives. (FAC 149.) Also as to Fruit Nats, Plaintiffs allege #it Del Monte manipulated
the serving size to calculate the product in “sirsglerzing” containers asit were two servings,
thereby making the servings appear to havedalaries, sugar, and demhydrates. (FAC 1 185-
191.) Further, Del Monte misbrands certain présias “No Sugar Added” even when they do not
meet the FDA calorie requirements forkimey such a claim. (FAC 1 167-68.)

Second, with respect to Del Monte’s “FrestiGiegetables, despite stating on the package
that the vegetables are “Picked Fresh * Packedlft are “Packed From Fresh [vegetables],” and
contain “No PreservativesPlaintiffs allege that the vegetables are actually thermally processed
and use chemical preservatives such as calcilonidd to preserve them. (FAC § 77.) Such a
representation is, Plaintiffs allegdirectly contrary to Califoria regulations and FDA Compliance
Policy Guidance. (FAC 11 74-76.)

Third, as to Del Monte’s canned tomato productairféiffs allege thathat they are labeled
as natural when they contain calcium chlorideibrc acid, both of which the FDA has warned
cannot be added to tomatoes labeled “natur@AC {1 97, 115.) Plaintiffs also allege that Del
Monte is making unlawful claims that their tomatgestain antioxidants, such as that they are “an
excellent source of” or “rich in” lgopene or lutein, but the actualtment content does not comply
with the FDA minimums for such statementssach claims are otherwise not permitted by the
food labeling regulations. (FAC 11 131-147, 153-159.)tHeu, Plaintiffs #ege that Del Monte
has violated certain statutorgciregulatory provisions by makimgaims on its website that the
health benefits of lycopene found in their cookamhatoes “retard the aging process and stave off
heart disease, cancer and major degative diseases.” (FAC { 212.)

Plaintiffs allege they read the labeling on Bed Monte products thegurchased, and relied
on the representations that theyav&esh, natural, contained no acial ingredients, additives,
flavors and preservatives, amgre good sources of lycopenedaother nutrients. (FAC 11 237-
240.) They also relied on the packaging, progilextement and website information in deciding {o

purchase Del Monte’s productdd.] They allege that, had they known that Del Monte’s claims
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were not true, they would not have bought the products or would wetdaéd a premium for
them. (FAC { 242.)
Il APPLICABLE LEGAL STANDARDS

A. Motion to Dismiss Under FRCP 12(b)(1)

A motion to dismiss under Rule 12(b)(1) tests the subject matter jurisdiction of the Col
See Savage v. Glendale Union High S843 F.3d 1036, 1039-40 (9th Cir. 20039rt. denied541
U.S. 1009 (2004). A motion to dismiss for lacksabject matter jurisdiction will be granted if the
complaint fails to allege facts sufficient to estslblsubject matter jurisdion, or if any evidence
offered, such as affidavits and tesbny, establish lackf jurisdiction. Id. The Court may
consider evidence outside the complaint, and redaletual disputes, in determining the existend
of subject mattejurisdiction. McCarthy v. United State850 F.2d 558, 560 (9th Cir.1988).
Further, the existence of disputed material fagisnot preclude a trial court from evaluating for

itself the merits of jurisdictional claims, except where the jurisdictional and substantive issueg

are

so intertwined that the question of jurisdictiomlépendent on the resolution of factual issues gojng

to the merits.Augustine v. United Stateg04 F.2d 1074, 1077 (9th Cir. 1983) (citifigornhill
Publ’'g Co. v. Gen. Tel. Corpb94 F.2d 730, 733-35 (9th Cir. 1979Blaintiffs invoke this Court’s
jurisdiction and consequentbear the burden of establialyisubject matter jurisdictiosee
Kokkonen v. Guardian Life Ins. Co. of Ameribadl U.S. 375, 376-78 (1994 handler v. State
Farm Mut. Auto. Ins. Co598 F.3d 1115, 1122 (9th Cir.2010).

The Court treats Del Monte’s motion as a @attattack under Rule 12(b)(1) and therefore
considers all admissible evidence in the resuitt respect to the jurisdictional issue.

B. Motion to Dismiss Under FRCP 12(b)(6)

Del Monte moves under Fed. R. Civ. P. 12(b#Bdl challenges the legal sufficiency of the

claims alleged. “Federal Rule of Civil Proced8(a)(2) requires only @hort and plain statement
of the claim showing that the pleader is entitlecet@f,’ in order to ‘give the defendant fair noticq
of what the claim is and ¢hgrounds upon which it rests.Bell Atlantic Corp. v. Twombly50

U.S. 544, 554 (2007) (quoting Fed. R. Civ. P. 8(a)(2))e pleading is construed in the light mos

favorable to the non-moving party and all matesiédgations in it aréaken to be trueSanders v.

174
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Kennedy,794 F.2d 478, 481 (9th Cir. 1986). Howeverreunder the liberal phding standard of
Rule 8(a)(2), “a plaintiff's obligation to providée grounds of his entitlement to relief requires
more than labels and conclusions, and a formuéaitation of the elements a cause of action

will not do.” Twombly,550 U.S. at 555 (citinBapasan v. Allain478 U.S. 265, 286 (1986)

(internal brackets and quotation marks omittedj@nce, the Court need not assume unstated farts,

nor will it draw unwarranted inferenceéshcroft v. Igbal556 U.S. 662, 679 (2009) (“Determinin

[ =)

whether a complaint states a plausible claim forfrelie [is] a context-spefic task that requires
the reviewing court to draw on itsdicial experience and common sense.”).

UnderTwombly,a plaintiff must not merely allegwnduct that is conceivable but must
instead allege “enough facts to state a ckaimelief that is plausible on its faceTwombly,550
U.S. at 570. “A claim has facial plausibility wh#re plaintiff pleads factual content that allows
the court to draw the reasonable inference tleti#diendant is liable for the misconduct alleged.’
Igbal, 556 U.S. at 678 (citinjwombly, 550 U.S. at 556). “The plausilhlistandard is not akin to a

probability requirement, but it asks for more tlzasheer possibility that a defendant has acted

unlawfully. . . When a complaint pleads facts that are merely consistent with a defendant’s ligbility

it stops short of the line between possibilibdalausibility of entitlement to relief.1d. (quoting
Twombly,550 U.S. at 556-57) (internal quotation maskstted). In sum, if the facts alleged
foster a reasonable inferencdiability—stronger than a mere pobgity—the claim survives; if
they do not, the claim must be dismiss&ee Igbal556 U.S. at 678-79.

C. Motion to Strike Under FRCP 12(f)

Rule 12(f) provides that the court “may ordgricken from any pleading any insufficient
defense or any redundant, immaterial, impertinengscandalous mattér‘The function of a
[Rule] 12(f) motion to strike is to avoid thependiture of time and money that must arise from
litigating spurious issues by dispensinghathose issues prior to trial[.]JWhittlestone Inc. v.
Handi-Craft Co, 618 F.3d 970, 973 (9th Cir. 2010) (citiRgntasy, Inc. v. Fogerty084 F.2d 1524,
1527 (9th Cir. 1993)). Motions to strike are getigrdisfavored and are ngiranted unless it is
clear that the matter sought to be strickenadalve no possible bearing on the subject matter of

the litigation. See Colaprico v. Sun Microsystem, Ji&8 F. Supp. 1335, 1339 (N.D. Cal. 1991));
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LeDuc v. Kentucky Cent. Life Ins. C814 F. Supp. 820, 830 (N.D. Cal. 1992). Consequently,
when a court considers a motion to strike, it “muetv the pleading in adht most favorable to
the pleading party.In re 2TheMart.com, Inc. Sec LiL14 F. Supp. 2d 955, 965 (C.D. Cal. 2010).
A motion to strike should be ded if there is any doubt whethttye allegations ithe pleadings
might be relevant in the action deciding whether to grantaotion to strike under Rule 12(f),
the court must start with the rule’s plain langei@gpd determine whether the matter at issue is ap
insufficient defense, redundant, imnra&é impertinent, or scandalou$d. at 973-74.

D. Request for Judicial Notice

As a preliminary matter, Del Monte requests thatCourt take judial notice of twelve
documents. (Defendant Del Monte CorporatidrRégjuest for Judicial Notice in Support of its
Motion to Dismiss the First Amended Complaint (\R)} Dkt. No. 31, Exh. A-L.) Plaintiffs have
not objected to Del Monte’s RIN.

Generally, on a motion to dismiss under FedRrdé of Civil Procdure 12(b)(6), a court
may not consider matters outside the complaBde Hal Roach Studios, Inc. v. Richard Feiner &
Co.,896 F.2d 1542, 1555 n. 19 (9th Cir.199anch v. Tunnell14 F.3d 449, 454 (9th Cir. 1994
(overruled on other grounds @albraith v. County of Santa Clar&807 F.3d 1119, 1127 (9th Cir.
2002). However, a court may consider documerigseaced in the complaint, “central” to the
claims, and as to which no party questitms authenticity of the copies provideSee Knievel v.
ESPN 393 F.3d 1068, 1076 (9th Cir. 200Byanch, supral4 F.3d at 454.

The Court finds Exh. B, C, D, E, F, and @& appropriate for judial notice as the FAC

specifically references product laband attaches examples thet not completely legible.

12)

Exhibit H, an excerpt from FDA'’s rule addressthg use of the term “natural” on food labeling, i
likewise appropriate fgudicial notice.

However, Exhibits A, I, J, K and L are not appriate for judicial notice in consideration of
a 12(b)(6) motion. Exhibit A is simply a list pending similar litigationad is not relevant. The
other items include an FDA proposed rule, diclarfrom an FDA consumer publication, an FDA
compliance letter, and a scholapyblication. These aial offered to dispwd the merits of the

allegations themselves rather than establish wh@&iaentiffs have failed to state a claim or the
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Court lacks jurisdiction. Considaion of that evidence is beyotite scope of the motion before
the Court. Del Monte’s requefstr judicial notice therefore IBENIED as toExhibits A, I, J, K and
L andGRANTED as to Exh. B, C, D, E, F, and G.

[I. ANALYSIS

A. Preemption

First, Del Monte argues that af Plaintiffs’ claims are pgempted for two reasons: (1) the
claims are expressly preempted by section 343-1(a) of the Nutritional Labeling and Educatio
of 1990 (“NLEA”"); and (2) the claims are imptiy preempted because, under Section 337(a) of
the FDCA, no private right of action existsenforce regulations promulgated by the FDA, and
although Plaintiffs’ state law clainalege violation of the California Sherman Law, they actually
seek to enforce FDCA and NLEA regulationsaiftiffs counter thathe Sherman Law, while
incorporating standards identicalttee FDCA, gives them a privatight of action such that their
claims are not preempted by either section 343dr(agction 337(a). Thesues raised have beer
addressed repeatedly in this district.

1. General Principles of Preemption

Preemption is fundamentally a gtien of Congressional intentWyeth v. Levineb55 U.S.
555, 565 (2009). “Federal preemption occurs whenCgngress enacts asite that explicitly
pre-empts state law; (2) state laatually conflicts with federal \&; or (3) federal law occupies a
legislative field to such an extent that it isgenable to conclude that Congress left no room for
state regulation in that fieldChae v. SLM Corp593 F.3d 936, 941 (9th Cir. 2010) (internal
guotation marks and citations omitted).

While the Court’s interpretation of a preengptistatute “must begin i its text,” that
interpretation “does not occin a contextual vacuumMedtronic, Inc. v. Lohr518 U.S. 470, 484
85 (1996)see Altria Group, Inc. v. Goo855 U.S. 70, 76 (2008) (statitigat, even “[i]f a federal
law contains an express pre-emption clause,@samt immediately end the inquiry because the
guestion of the substance and scope of Congtsggacement of stateviastill remains.”). In
analyzing the issue, a court mbggin with the presumption thanless a “clear and manifest

purpose of Congress” exists, federal acts shoatdupersede the historic police powers of the

N Act
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States.Wyeth 555 U.S. at 569;0hr, 518 U.S. at 485. “Parties seegito invalidate a state law
based on preemption ‘bear the considerable buoflevercoming the starting presumption that
Congress does not intetmlsupplant state law.3tengel v. Medtroni@,04 F.3d 1224, 1227-28
(9th Cir. 2013) (en banc) (quotirize Buono v. NYSA-ILA Me&l.Clinical Servs. Fund520 U.S.
806, 814 (1997)).

Preemption is express where Congress hasdaresl the issue gdreemption and included
in the enacted legislation a provisiexplicitly addressing that issu&alentine v. NebuAd, Inc.
804 F. Supp. 2d 1022, 1028 (N.D. Cal. 2011) (quad@implione v. Liggett Groupb05 U.S. 504,
517 (1992)). In the absence of explicit preengtanguage, Congressiomalent to preempt can
be implied under two scenarios: field preemptoil conflict preemption. First, field preemption
occurs “where the scheme of fedleregulation is ‘so pgasive as to make reasonable the inferen
that Congress left no room for the States to supplementaléntine 804 F. Supp. 2d at 1028
(quotingGade v. Nat'l Solid Wastes Mgmt. AsS05 U.S. 88, 98 (1992). Field preemption shod
not be found in the absence ofggasive reasons—either that the nature of the regulated subj€
matter permits no other conclusion, or thathaut question, Congress has so ordainéalentine
804 F. Supp. 2d at 1028-29 (such preemption ansasly extraordinary circumstancesgeBank
of America 309 F.3d at 558 (“‘mere volume and complexiti/federal regulabins demonstrate an
implicit congressional intent to displace alitetlaw”) (internal citations omitted). Conflict
preemption arises when “compliance with bfetieral and state relgions is a physical
impossibility.” 1d. (internal citations omitted). Conflict preemption may also exist where “statg
law ‘stands as an obstacle to the accomplishimeditexecution of the full purposes and objectivg
of Congress.” |d. (internal citations omitted). Shawg preemption by impossibility is a
“demanding defense.Wyeth 555 U.S. at 573.

2. Express Preemption under the NLEA

In 1990, Congress passed the NLEA as an dment to the FDCA. Section 343-1(a) of
the NLEA provides that no stateay directly or indirectly gablish any requirement for the
labeling of food that is not identical to tROCA. 21 U.S.C. § 343-a&]. There is a strong

presumption against federal preemption in tleaaf proper marketingnd regulation of food, a

ce
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realm traditionally in the power of the State&3ee Florida Lime & Avocado Growers v. P&&il3
U.S. 132, 144 (1963) (“States have always possestagitimate interest in ‘the protection of
(their) people against fraud and detien in the sale of food produtt retail markets within their
borders,” citing cases). Wh&wongress passed the NLEA it did not preempt State laws on the
same subject. Instead, it allowSthtes to adopt requirements itieal to the fedeal standards,
which could then be enforced under state |8&eln re Farm Raised Salmon Caség, Cal.4th
1077, 1090 (2008) (“While Congress clearly stated teninto allow states to establish their own
identical laws, it said absolutely nothing abouwgaribing the range of ailable remedies states
might choose to provide for theolation of those laws, such as private actions.”) Examining
similar provisions of the FDCA, the United SatSupreme Court has held that such federal
requirements “[do] not prevent a State from pdawy a damages remedy for claims premised on
violation of FDA regulations; theate duties in such a case ‘pargllether than add to, federal
requirements.”’Riegel v. Medtronic, Inc552 U.S. 312, 330 (2008)Vyeth,555 U.S. at 574
(allowing state consumer product liability to proceledpite FDCA's lack of a federal private righ
of action).

Thus, the many district courgégldressing this issue have fouhdt state law claims are not
preempted where the food labeling requirements ustdés law are identicéb their federal FDCA
and NLEA counterpartsWilson v. Frito-Lay N. Am., Inc12-CV-1586 SC, 2013 WL 1320468
(N.D. Cal. Apr. 1, 2013) (state law claims relyingstatutes that explicithincorporate federal law
and regulations without mdttation are not preemptedjyazil v. Dole Food Co., In¢.
F.Supp.2d _, 12-CV-01831 LHK, 2013 WL 1209955&¢N.D. Cal. Mar. 25, 2013) (finding no
preemption in food labeling case based ontidahSherman Law and NLEA provisiongyje v.
Kraft Foods Global, InG.12-CV-02554 RMW, 2013 WL 685372 a8 (N.D. Cal. Feb. 25, 2013)
(no preemption when plaintiff seeks to enforce clear FDA requirements via state law claims);

Lanovaz v. Twinings N. Am., In¢2-CV-02646 RMW, 2013 WL 675929 (N.D. Cal. Feb. 25,

t

2013) (section 343-1 “has been rapsally interpreted rido preempt requirements imposed by state

law that effectively parallel or mirrdhe relevant sections of the NLEAKhasin v. The Hershey

Co, 12-CV-1862 EJD2012 WL 5471153, at *4 (N.D. Cal. Nov. 9, 2012) (samegiana v. Ben
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& Jerry’'s Homemade, Inc10-CV-4387 PJH, 2011 WL 2111796, at *9 (N.D. Cal. May 26, 2011
(“Ben & Jerry’s) (NLEA not meant to “prelude all state regulation ofutritional labeling, but to
prevent state and local governments from adoptiognsistent requirements with respect to the
labeling of nutrients,” quoting H. Rep. No. 101-538, at 10 (199h#&vez v. Blue Sky Natural
Beverage C0.268 F.R.D. 365, 372 (N.D. Cal. 2010) (san@ckwood v. Conagra Foods Inc.
597 F. Supp. 2d 1028, 1032 (N.D. Cal. 2009) (same).

It is only when the requirements go beyondRB&\ regulations that preemption comes in
play. See Kanter v. Warner-Lambert C89 Cal. App. 4th 780, 795 (2002) (“when a state law
claim, however couched, wouldfectively require a manufacturer toclude additional or different
information on a federally approved label, it is preemptes#¢: alsd’eviani v. Hostess Brands,
Inc., 750 F. Supp. 2d 1111, 1119-20 (C.D. Cal. 2010) (finding preemption because otherwise
plaintiff “would necessarily impose a state lawigdtion for trans-fat disclosure that is not
required by federal law”)Chacanaca v. Quaker Oats C@52 F. Supp. 2d 1111, 1121-23 (N.D.
Cal. 2010) (UCL and other stateM&laims that sought to imposabeling requirements that were
not identical to FDA regulations regarding the w$ the terms “Og Trans Fat” and “good source”
of calcium and fiber were expressly preempted).

Here, Plaintiffs contend that all of their €daw claims are baseuh state statutes which
mirror the FDCA, and therefore their claims aot preempted under section 343-1(a). Del Mon
by contrast, argues that sevevPlaintiffs’ claims seek to impose labeling requirements beyon
those of the FDCA and NLEA. Farstance, Del Monte points to allegation regarding failure to
use the term “preservative” on a label, when tbé Fegulations do not require it to use that term
but only to list the name of the chemical prestveaand a description dfs function. Likewise,
Del Monte argues that Plaintiffgrongly accuse them of misagj the term “fresh” in their
“FreshCut®” and “SunFresh®” brands when th2Aregulations would ngprohibit such use.
Thus, Del Monte contends, Plaiifgimust be seeking to imposejugrements that arnot identical
to the FDA's.

Del Monte’s argument fails. While Del Monte yndisagree with Plairfts as to both the

meaning of the FDA requirements at issue laee whether its products conform to those
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requirements, that disagreement does not medrPthintiffs are trying to impose additional
requirements beyond the FDA’s. California’se@han Law expressly agts federal labeling
requirements in their entiretyCal. Health & Safe. CodeBL0100(a) (“[a]ll food labeling
regulations and any amendments to those regulatidosted pursuant to tiiederal act, in effect
on January 1, 1993, or adopted on or after thatstett be the food regulations of this stateT9)
the extent that Del Monte contends its prodsaetissfy all applicabl&DA regulations, the
argument goes to the merits of the claansl is beyond the scope of this motion.

3. Implied Preemption under the FDCA

Del Monte next argues that Plaintiffs’ natnt content claims are preempted under section

337(a) of the FDCA which providehat only the United States may sue to enforce compliance
with the FDCA and NLEA. 21 U.S.C. § 337(age also Buckman Co. v. PIs.” Legal Cans81
U.S. 341, 349 n.4 (2001). Del Monte argues that scRlaintiffs have no right to enforce FDA
regulations directly, thegannot use the Sherman Law to do so indirectly.

Del Monte relies heavily oRom Wonderful LLC v. Coca-Cola €679 F.3d 1170 (9th Cir.
2012). InPom Wonderfylthe manufacturer of a pomegranate juice beverage sued Coca-Colag
under the federal Lanham Act, alleging t@atca-Cola’s competing product (Pomegranate
Blueberry) was misleadingly labeled becauseittained less than 1% pomegranate juice at
1172-73. Additionally, Pom Wondel brought state law claims under the UCL and FAL on
grounds that Coca-Cola’s labeling practices violated the FDCA as adopted by the Sherman 1

Id. at 1173-74. The district court granted CocdaGomotion for summary judgment with respect

to the Lanham Act claim as preempted by the FD@Aat 1174-75. On appeal, the Ninth Circuit

affirmed, holding that a pintiff may not “maintain a Lanham Aclaim that would require a court

originally to interpret ambiguousDA regulations, because renahgyisuch an interpretation would

usurp the FDA's interpretive authoritylt. at 1176. Moreover, a plaintiff may not “sue under the

Lanham Act to enforce the FDCA or its regulagdoecause allowing such a suit would undermir
Congress’s decision to limit enforcementioé FDCA to the federal governmentd. at 1175-76.

While the Court held that section 337(a) efife@ly barred Pom Wonderful's claims under the

11

aw.

e



United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Lanham Act, it remanded the case and did not réeessue of whether Pom Wonderful's state
law claims were preemptedd. at 1179"

Here, Del Monte urges the Courtartend the Ninth Circuit’s holding iRom Wonderful
beyond the federal Lanham Act, to find that theCADpreempts claims under state laws as well.
The reasoning dPom Wonderfutloes not support such an extengioss previously notedhe
Ninth Circuit limited its decision to the Lanham Act axpressly declined to address whether
Pom Wonderful's state law claimguld be preempted by the FDCAd. at 1178. Accordingly,
the Ninth Circuit’s analysis coitkered only the interplay betweéme two federal statutes, not any
conflict between the respective rolesthe FDCA and the states’ hosic role in policing fraud and
deception in the sale of food producgee Florida Lime & Avocado Growef3/3 U.S. at 132n
re Farm Raised Salmon Casdg, Cal.4th at 1090. More specifical§om Wonderfulimited its
discussion to whether the FDCA preempted LanAaibtlaims that required the court to interpret
FDA regulations; it did not analyze claimhbght under a state law that mirrors the FDCA.
Finally, as discussed above, the NLEA explicgilpvides that states m@ass and enforce their
own labeling laws, so long as the state’s reguents are identical those of the FDCASee21
U.S.C. 343-1(a). The broad view®dm Wonderfulirged by Del Montessentially would render
section 343-1(a) meaningless and permit sectiona33@(ar any private litigant from bringing

actions predicated on a violatiohanalogous state labeling laws.

1 On the state law claimthe district court iPom Wonderfuhad granted summary
judgment for lack of standing. That ruling wacated for a new determination on remand in lig
of subsequent California Supreme Court authoritywikset Corp. v. Sup. C61 Cal.4th 310
(2010). See Pom Wonderfu§79 F.3d at 1178-79. This @ar addresses standing issudm at
Section III.C.

2 Recent decisions in thifistrict are in accordSee Brazjl2013 WL 1209955 at *7-80m
Wonderfulwas based on potential conflict with feddranham Act and specifically left open the
guestion of preemption of state law claintsasin 2012 WL 5741153, at *5 (“contrary to
Defendant’s contention, tteom Wonderfucourt only held that the RDA bars causes of actions
brought under the federal Lanham Act where doing so would implibatrules and regulations s¢
forth under the FDCA.")Pelacruz 2012 WL 2563857 at *7 n.3 The Ninth Circuit's preemption
ruling [in Pom Wonderfglwas limited to a finding that the FDCA preempted Pom’s claims und
the Lanham Act.”)jvie, 2013 WL 685372 at *8.anovaz2013 WL 675929 at *3.
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The Court must start from a presumption agapreemption. In the absence of a clear
statement of Congressional intémtpreempt state claims or docupy the field of food labeling,
and seeing no conflict between the state and fetdavathe Court declines to find that the claims
here are preemptédThe motion to dismiss on grounds of preemptidDESIED.

B. Abstention Based on the Datrine of Primary Jurisdiction

Del Monte next contends thaighaction should be stayed dismissed under the doctrine ¢
primary jurisdiction. “The primary jurisdiction datte allows courts tgtay proceedings or to
dismiss a complaint without prejudice pending thsolution of an issue within the special
competence of an administrativeeagy... and is to be used onfya claim involves an issue of
first impression or a particularly complicatsgdue Congress has committed to a regulatory
agency.” Clark v. Time Warner Cab|&23 F. 3d 1110, 1114 (9th Cir. 2008). A court traditional
weighs four factors in deciding wther to apply the primary jurisdion doctrine: “(1) the need to
resolve an issue that (2) ha=eln placed by Congress within jhesdiction of an administrative
body having regulatory authority (Bursuant to a statute that sultgean industry or activity that
(4) requires expertise or darmity in administration.’Syntek Semiconductor Co. v. Microchip
Tech., Inc.307 F.3d 775, 781 (9th Cir.2002) (amended)]ig doctrine is grudential’ one,
under which a court determines that an otheratgmizable claim implicas technical and policy
guestions that should be addreksethe first instancby the agency with regulatory authority ove
the relevant industry ratherah by the judicial branch.Clark, 523 F.3d at 1114.

Del Monte argues that, because the FDA hgslatory authority over food labeling and th
issues in this case requigpertise or uniformity in administran, it is better for the Court to stay
or dismiss the action rather thatiow the Court to become arton for second-guessing the FDA'Y
expertise. At oral argument, Del Monte referen&stiana v. The Hain Celestial Group, Inblo.
C 11-6342 PJH, 2012 WL 5873585, at 2-3 (N.D. Cal. Nov. 19, 20H2)irf“Celestidl), a
misbranding case involving cosmetics lioleas “all natural.” Relying oRom Wonderfulthe

court inHain Celestialfound that the FDA had provided no pgliguidance on the use of the tern]

% This analysis applies equally to Del Mostarguments for preempti of Plaintiffs’ state
law UCL unlawful and unfair practices claimsdafalse advertising claims under the FAL.
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“natural” on cosmetics products, and thus aligiarwas required. The decision centered on the
“absence of any FDA rules or rdgtions (or even informal policstatements) regarding the use g
the word ‘natural’ on cosmetic products . . Id. at 3.

Here, by contrast, Plaintiffs@not asking the Court to createw requirements or interpretf]
what the FDA might find, but only to enforce whhé FDA and identical California law already
require. Hain Celestialis inapposite because, unlike cosmetics, the FDA has provided informg
policy guidance stating the minimustandards for using the tefmatural” with respect to food
products, and these are the minimum starsiBtdintiffs complam were violated. Plaintiffs’
claims rely entirely on the rules and standard®géhe FDA. Indeed, Del Monte concedes that
of Plaintiffs’ alleged violation$piggyback” violations of FDA reguaitions. (Motion at 5:12-13.)

Adjudication of the claims here requires only that the Caet¢rmine whether Del Monte’s
labels actually complied therewith, a determimatisat would not “riskundercutting the FDA’s
expert judgments and authorityPain Celestial,2012 WL 5873585 at 3, citingom Wonderful,
679 F.3d at 1177. As in many other food labeling clssin this district, here “[tlhe FDA's
expertise ... is not necessary to determine wheltleelabels are misleading [and t]he reasonable;
consumer determination and othesuss involved in Plaintiff's law# are within tle expertise of
the courts to resolve.”Jones v. ConAgra Foods, Ind2-cv-01633 CRB, _ F.Supp.2d._ , 2012
WL 6569393at *7 (N.D. Cal. Dec. 17, 2012) (quotbelacruz v. CytosportNo. 11-cv-3532 CW,
2012 WL 2563857, at *10 (N.D.Cal. June 28, 2012¢E also Brazil2013 WL 1209955 at *10-11
(declining to abstain in claimsf violation of FDA regulatias and guidance concerning “all
natural,” fresh, antioxidant, and other nutrient clairB&n & Jerry’s 2011 WL 2111796, at *15

(declining to abstain where thewrt had to determine whetherfeedant’s “All Natural” claims

* The FDA's informal policy statement states that:

From a food science perspectivesidifficult to define a food product

that is ‘natural’ because the fodwhs probably been processed and is

no longer the product of the earth. atlsaid, FDA has not developed a

definition for use of the term naturer its derivatives. However, the

agency has not objected to the wdethe term ifthe food does not

contain added color, @icial flavors, orsynthetic substances.
Seehttp://www.fda.gov/AboutFDA/Transparen@asics/ucm214868.htm (last visited May10,
2013);see als®6 C.F.R. pt. 101 (regulations govieigpfood labeling), 21 C.F.R. pt. 701
(regulations governing cosmetic labels).
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were misleading)Chacanaca v. The Quaker Oats Ctb2 F.Supp.2d 1111, 1124 (N.D.Cal.2010
(plaintiffs “assert that defendahas violated FDA regulationsd marketed a product that could
mislead a reasonable consumer. This is atgurecourts are well-equipped to handle.”).

For these reasons, Del Monte’s motiordismiss under abstention principleIBNIED.

C. Standing

Del Monte next argues the Court should dismiss this action because Plaintiffs lack standing

in that they fail to plead injury-in-fact. DMonte’s standing argument is two-fold, namely that
Plaintiffs lack standing under both Article 1ll a@dlifornia unfair competition laws. In response
Plaintiffs assert they haveledjed a concrete and particuiat economic injury for which Del
Monte is liable, thus satisfyingganding requirements under Arti¢tleand California law. (Opp. at
9-12.) The Court agreagth Plaintiffs.

To establish Article Il standg, Plaintiff must allege fachowing an “injury-in-fact,”
causation, and redressabilitylonsanto Co. v. Geertson Seed Farmg).S. _, 130 S.Ct. 2743,
2752 (2010)Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992njury-in-fact requires
damage to a “legally protected interest thdtath concrete ahparticularized, and actual or
imminent, not conjectural or hypotheticalZujan,504 U.S. at 560 (citations and quotations
omitted). “The party invoking federal jurisdictioedrs the burden of establishing these elemen
Id. at 561.

Del Monte maintains that Plaintiffs’ alleged injury arises from the allegation that its
products are “legally worthless” based on techhiabeling requirements which is nothing more
than a legal construct rather than the concreteicpkatized injury required for Article Il standing
In short, Del Monte argues that this isr-injury case” and Plaintiffs have no standing.

Plaintiffs allege that their injury stems frdime purchase of the products at issue, or the

added premium which costs they would not haeeiired absent Del Mont®unlawful claims and

misrepresentations. (FAC 11 72; 86-87, 110, 128-129, 151, 153-154, 183-184, 196-197, 218.

Del Monte benefitted from its misrepresentatiamsle Plaintiffs suffered economic loss. These
allegations are sufficient to plead a pecuniajyrinand thus a basfer Article Il standing. See

Brazil, 2013 WL 1209955 at *12 (allegati that plaintiff spent moryethat he would not have
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absent defendants’ false “all natural,” freshnassl, nutrient claims sufficient to state injury-in-
fact); Lanovaz 2013 WL 675929 at *6 (samdyje, 2013 WL 685372 at *4Chacanacay52
F.Supp.2d at 1125 (samdpnes 2012 WL 6569393 *10 (same).

In support of its argument, Del Monte citescases where courts found allegations of
defective products did not establish injury in fact.Bbysen plaintiffs brought claims under the
California UCL and FAL where defendant’s failed to disclose “material and significant” levels
lead and arsenic iits juice productsBoysen v. Walgreen Cd.1-cv-6262 Sl, 2018VL 2953069
(N.D. Cal. July 19, 2012). The courtBoysemoted that plaintiffs did rallege they were injured
or that the products were likely to cause any may$iarm, nor did they allege that the products
violated FDA regulations or guidae. Plaintiffs made no claithat the products were “unfit for
their intended use” or worth objeatly less than representettl. at *6. Thus, the court dismissed
the action for lack of a concrete injury to ddish standing under both #cle Il and California’s
UCL. Likewise, inHerringtonthe court found that allegations of thegence of carcinogenic
chemicals in children’s bath prodacwithout any claim that theroducts were unsafe or unfit for
their intended use, did noteate a cognizable injufgr Article 11l standing. Herrington v.

Johnson & Johnson Consumer C@9-cv-1597 CW, 201WL 3448531at *3-4 (N.D. Cal. Sept.
1, 2010). Although plaintiffs themsserted that they would nmtherwise have purchased the
products if they had known of the potential carcinogens, they did not allege that the presencg
those contaminants was otherwise unsaf violation of any standardd. at *4. Thus the court
found no economic injuryld.

Del Monte’s reliance oBoyserandHerringtonis unpersuasive. Unlike those cases,
Plaintiffs here are not allegirtgat the products themselves dedective or injurious. Instead,
Plaintiffs allege that Del Moethas created misleading labeling and advertising for its products
which fail to comply with objective FDA and Simean Law standards. It is this misleading
labeling and advertising that thallege caused them to purchaseducts or pay premiums they
would not have otherwise.

In a similar vein, Del Monte argues that Rtéfs lack standing under California’s UCL an

FAL because they have not alleged facts showieg suffered injury-in-fact and “lost money or
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property” as a result of Del Monte’s condu@eeCal. Bus. & Prof. Code 88 17204 and 17535;
Cal. Civ. Code § 1780(a). Under California law, “[a] consumer who relies on a product label
challenges a misrepresentation contained thereisat#sfy the standing reqement of [the UCL]
by alleging . . . that he or she would not havegibihe product but for the misrepresentation.”
Kwikset Corp. v. Superior Cous1 Cal. 4th 310, 329 (201Xkee also Ben & Jerry;2011 WL
2111796 at *5 (economic injury sufficiently allegedew plaintiffs claimed they were induced to
pay a premium for ice cream based deddAll Natural” claims, relying oikwikse). Article IlI's
injury-in-fact requirement isfeectively the same as that under the UCL and FAL, except that
Article 11l allows standing for non-econac injuries and the UCL does ndfwikset,51 Cal.4th at
322-23;TrafficSchool.com, Inc. v. Edriver In653 F.3d 820, 825 n. 1 (9th Cir.2011) (UCL injury
in-fact standing is slightly narrower than At&dll standing because plaintiff must prove a
pecuniary injury).

As discussed above, Plaintiffs allege tipayd a premium for Del Monte’s products which
they otherwise would not have paid but for Dedrie’s misrepresentations. As with Article IlI
standing, the Court finds that Ri&ffs have alleged economic impuresulting from Del Monte’s
alleged unfair competition and false advertising.

Consequently, the Court finds that Pldfstsatisfy the requirements for constitutional
standing andEeNIES Del Monte’s motion to dismiss on these grounds.

D. Failure to State a Claim — FRCP 8

1. UCL, FAL, and CRLA Claims

Del Monte argues that Plaintiffs have notsi@did Rule 8's pleading requirements for theil
UCL, FAL, and CRLA claims insofar as the FAC do®t allege facts to show plausible reliance
and deception. The standard for these statelaws is the “reasonable consumer” test, which
requires a plaintiff to show that members of plablic are likely to be deceived by the business
practice or advertising at issuBee Williams v. Gerber Produc&52 F.3d 934, 938 (9th
Cir.2008). Here, Del Montessentially contends that Plaintiftedaims are facially implausible
because no reasonable customer is likely tddaeived by its product label®el Monte maintains

that Plaintiffs’ claim regardig nutritional content, “presuppasa class member, who, to be
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deceived, would have had to approach the cagoeds aisle of a grocesgore clutching Title 21
of the Code of Federal Regulations and armet emcyclopedic knowledge of FDA regulations.”
(Motion at 19.) Again, th Court does not agree.

Accepting the allegations in the FAC as truetheessCourt must on a motion to dismiss, it is
plausible that a reasonable consumer, whosegaochases are influenced by nutritional content
would rely on “front of the package” labelingaghs like “fresh,” “all ngaural,” and “a natural
source of antioxidants” when seting food products. Likewiseig plausible that a reasonable
consumer, finding a plastic container of fruithe refrigerated produced®n, labeled “Must Be
Refrigerated,” and identifying no ingredients om tabel as chemical preservatives would believ
that the product is fresh cuuft and would be influenced byahappearance to purchase it.
Indeed, it is plausible that such a consumeuld pay a premium for products based on such
appearances and representationsl. Mte’s arguments raise ultimageiestions of fact and issue
of class certification that ateeyond the scope of a Rule 12(h))@otion. For these reasons, Del
Monte’s motion to dismiss under FRCP ®BNIED.

2. Song-Beverly Act Consumer Warranty Act Claim

Del Monte next moves to dismiss Plaffgi Claim under the Song-Beverly Consumer
Warranty Act for failure to state a claim. T8eng-Beverly Act providesrivate right of action
for any purchaser of “consumer goods” harmed ymtianufacturer or seller’s failure to comply
with its own express or implied warrantZal. Civ. Code 8§ 1794. Section 1791(a) defines
“consumer goods” as “any new product or partebéthat is used, boughir leased for use
primarily for personal, family, or household purposes, except for . . . consumables.” Cal. Civ
§ 1791(a). The statute defines fhisomables” as “any product that is intended for consumption
individuals, or use by individuafer purposes of personal careimthe performance of services
ordinarily rendered within the housald, and that usually is consumedexpended in the course ¢
consumption or use.” Cal. Civ. Code § 1791(d).

Del Monte argues that Plaintiffs’ claim urrdbe Song-Beverly Consumer Warranty Act,
Cal. Civ. Code section 17 seq. fails for two reasons. First,dtiffs have alleged that Del

Monte breached its warranties on consumalbeshich Song-Beverly does not apply.

18

D

Cod

—




United States District Court

Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Alternatively, Del Monte maintains that its prodiedbels did not create %press warranties” of the
sort governed by the Act. In response, Plaintéiffsert that Del Monte’s representations constitu
express warranties under Song-Beverly Act, as thangsent an “affirmations of fact or promise”
or “descriptions of the goods.” Plaintiffs’pposition admits that the FAC claims that the food
products at issue are ‘iceumables.” (Oppo. at 23.)

As all products at issue here are food prodantstherefore “intended for consumption by
individuals,” Plaintiffs havdailed to state a claim under tBeng-Beverly Act. Del Monte’s
motion to dismiss Plairffs’ Song-Beverly claim i$&SRANTED. Because Plaintiffs cannot cure this
defect by amendment, this dismissal isM&UT LEAVE TO AMEND.

3. Magnuson-Moss Warranty Act Claim

Del Monte moves to dismiss Plaintiffsfaim under the Magnuson-Moss Warranty Act
(“MMWA"). The MMWA provides a consumer remedy to enforce the terms of an implied or
express warranty made in connection with the eha consumer product. See 15 U.S.C. §

2310(d). The MMWA defines a written warranty as:

any written affirmation of fact or wrigh promise made in connection with the
sale of a consumer product by a supplea buyer which relates to the nature
of the material or workmanship and affgrar promises that such material or
workmanship is defect free or will meet a specified level of performance over
a specified period of time.

15 U.S.C. § 2301(6)(A).

Del Monte bases its motion on the grounds:tfigtPlaintiffs have not satisfied MMWA
amount-in-controversy requirement; (2) the MMWAes not apply to weanties governed by
other federal law such as the FDCA; and (3)rRiffis have not alleged facts to support a finding
that Del Monte’s labels constituteitten warranties under the MMWA.

Typically, claims regarding a product’s nent contents conisute general product
descriptions rather than a promtkat the product is defect-fre&eelLarsen v. Trader Joe/4 LC,
No. C-11-05188 SR012 WL 5458396, at *IN.D. Cal. June 14, 2012) (rejecting claim that the
use of synthetic ingredients iadd labeled “all natural” renderekdat food defectig, reasoning the
“deliberate use of [synthetic] ingdients does not comport witte plain meaning of the word

‘defect.”). A product description does not constitute a written warranty under the MNVSEA.
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Anderson v. Jamba Juice Cdlo. 12-cv-1213 YGR2012 WL 3642835, at *8N.D. Cal. Aug. 25,

—

2012) (dismissing the plaintiff's Mpuson-Moss claim on the basiatiepresentations on produd
labels are mere product descriptions thahodbconstitute written warranties under the Att.).

Plaintiffs respond largely by @gming that Del Monte’s nutrient and health content claims
constitute written warranties. However, Pldistientire opposition attentp to demonstrate how
Del Monte’s representations cditste express warranties undealifornialaw.® Plaintiffs have
not directed the Court to any pessive authorities isupport of considering labeling claims to be
warranties under the MMWA.

For the reasons s&at above, the Cou@RANTS Del Monte’s motion talismiss Plaintiffs’
MMWA claim WITHOUT LEAVE TO AMEND.

4. Unjust Enrichment
Plaintiffs’ seventh claim istlied “Restitution Based on UnjuEnrichment/Quasi-Contract.

(FAC at page 68.) Del Monte seeks to dssrPlaintiffs’ claim fo arguing that “unjust

® Other courts in this district have helohsistently that productescriptions and product
labels are not, without more, warranties agadngroduct defect for purposes of the MMW8Bee
Brazil, 2013 WL 1209955 at *17 (misbranded labels did not constitute warramtieggrson v.
Jamba Juice C02012 WL 3642835, at *8'The statement “All Natural” is a general product
description rather than a promisatithe product is defect free.’Astiana v. Dreyer’s Grand Ice
Cream, Inc, No. C-11-2910 EMC, 2012 WL 2990766, at *3-4[NCal. Jul. 20, 2012) (claim that
food product is “natural” describes product but doetsgive assurance that product is defect freq
and therefore does not create warraritgysen v. Trader Joe/4 LC, 2012 WL 5458396, at *3
(“All Natural” and “100% Naturl are not written warranties pmising that food products are
defect free because “this Court ig persuaded that being ‘synthetir’ ‘artificial’ is a ‘defect.”);
Hairston v. South Beach Beverage Co.,,IhNn.CV 12-1429-JFW2012 WL 1893818, at *6 (C.D
Cal. May 18, 2012) (representations that beyemaas “all natural with vitamins” “are product
descriptions rather than promises that Lifewateleiect-free or guaranteetspecific performance
levels.”). The Court finds the reasoning in these cases persuasive.

® Plaintiffs also citén re McDonald’s French Fries Litig 503 F. Supp. 2d 953, 958 (N.D.
lIl. 2007), which did involve a breach of writtevarranty claim under the MMWA. That case,
however, addressed only whetlpeivity of contract is required for a warranty claim under the
MMWA. The district court did noaddress whether advertising frerfdles as safe for consumptio
by individuals with food allergies created a warranty.

>

’ Because the Court finds no warranty isgele for MMWA purposest does not reach the
amount-in-controversy and conflictgarments raised by Del Monte.
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enrichment” does not constitute a cause of actid@aiifornia, but rather is a general principle
underlying various legal theorieagremedies that is synonymous wigtstitution. Plaintiffs assert
that their claim comports wittecent California precedent allowiotaims of “unjust enrichment”
as part of a claim for restitution.

Del Monte cites to a recedecision of this district in support of its argumeray v.
LinkedIn Corp, 900 F. Supp. 2d 1010 (N.D. Cal. 2012). Howelew and the authorities it cites
are unavailing here. Asow states, under California lawckim for unjust enrichment is
considered to be a restitution claitnow, 900 F. Supp. 2d 1010, 2012 WL 2873847 at¥15.
Plaintiffs in California often allege unjust enrobnt in connection with a “quasi-contract” claim

seeking to avoid unjustly confemg a benefit upon a defendantlw absence of a legally valid

® There is a divergence of &ority in California as to whetméunjust enrichment,” as such,
is a cause of action. Compaeeg.,McBride v. Boughtonl23 Cal. App. 4th 379, 387 (2004)
(“unjust enrichment” is “not a cause of action .or even a remedy, brgther a principle,
underlying various legal doctrines.synonymous with restitution.”) (citiniglelchior v. New Line
Prods., Inc, 106 Cal. App. 4th 779, 793 (2003)) withg.Hirsch v. Bank of Am107 Cal. App. 4th
708, 721-22 (2003) (plaintiffs statéal valid cause of action for wngt enrichment based on” the
defendants’ unjust retention of feaisthe expense of plaintiffd)pctrodryer v. SeoulBank7
Cal.App.4th 723, 726 (2000) (plaintiff “satisfied tlements for a claim of unjust enrichment”
when he alleged receipt of a benefit and unjust retention of theitegtrtée expense of another).

This Court agrees with others that have fourgdgplit in the authoritiesn the existence of a
“cause of action” for “unjust enrichment” underli@ania law is essentially founded on semantics,
drawing a distinction — between unjust enrichment, restitution, and-cpiatsact -- without a
difference. Nordberg v. Trilegiant Corp445 F.Supp.2d 1082, 1099-1100 (N.D.Cal.2006).
(rejecting motion to dismiss unjust enrichment clamsause “for the most part, courts finding that
California does not allow an ‘unjust enrichmecduse of action have made essentially semantic
arguments -- focusing on the interrelationship leetwthe legal doctrine of unjust enrichment angd
the legal remedy of restitution"$ge also In re TFT-LCD (Flat Panel) Antitrust Litiyl,07-CV-
1827 Sl, 2011 WL 4345435 (N.D. Cal. Sept. 15, 2011 &g of the courts that have rejected
‘unjust enrichment’ claims have neimeless indicated that the claiomuld proceed under a differgnt
title,” citing cases)Gerawan Farming, Inc. v. Rehrig Pac. Cb:11-CV-01273 LJO, 2012 WL
691758 (E.D. Cal. Mar. 2, 2012) (“claim for restitutitike a claim for unjust enrichment, sounds|in
equity and consists of essentialhe same elements”). Regardlessvhether the claim is labeled
one for unjust enrichment, restitution, or some other equitable theorasuglasi-contract or
constructive trust, the lebbasis for relief is recognized in California laBee alSGRESTATEMENT
(THIRD) OFRESTITUTION AND UNJUSTENRICHMENT § 1 (2011) (“A person who is unjustly enriched
at the expense of another is sdtjto liabilityin restitution.”);id. at Reporter’s Note (e) (“The
confused view that ‘restitution’ is merely a remexghpears to result from astorical accident in thg
American law school curriculum.”)
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contract. McBride, 123 Cal. App. 4th at 388ge also Vicuna v. Alexia Foods, Irnkl;-cv-6119
PJH,2012 WL 1497507, at *3 (N.D. Cal. April 27, 2012) (allowing plaintiffs to proceed with
“unjust enrichment claims” as part of a claim for restituti@®n & Jerry’s,2011 WL 2111796 at
*11 (denying motion to dismiss “unjust enrichmeclaim in a case involving similar allegations
against a food product manufacturer/seller). Herentffai claim is styledas one for “restitution”
on its face. It seeks restitution and disgorgeméatbenefit unjustly conferred on Del Monte.
Because Plaintiffs’ claim for “unjust enrichmeid”in accord with California law, Del Monte’s
motion to dismiss the claim BENIED.

E. Failure to Plead Fraud with Particularity Under FRCP 9(b)

Del Monte argues that Plaintiffs have afleged facts with #requisite degree of
particularity in support of their unfair competiti@nd false advertising claims, as required by
FRCP 9(b) for claims involving fraud or misrepnetsion. To satisfy Rul®(b), any averments of
fraud must be accompanied by the “who, what, when, where, and how” of the misconduct all
Kearns v. Ford Motor Co567 F.3d 1120, 1125-26 (9th Cir. 2009).

Based on the allegations of the FAC, the “wisDel Monte Del Monte Corporation; the
“what” is Del Monte’s allegedly unlawful and deceptive claims in its labeling, packaging and
website; the “when” is “since 20G$d through the class periodyidcathe “where” is Del Monte’s
package labels and website. With respetiow Del Monte’s statements were misleading,
Plaintiffs point to allgations in the FAC that: (1) Del Monte violated the Sherman law in nine
specific ways; (2) Plaintiffs purchased protiuwhile reasonablgelying on Del Monte’s
misrepresentations; and (3) Plaintiffs were demeivy Del Monte’s produdabels and website.

Again, taking the allegations in the FACtase, as the Court mush a 12(b)(6) motion, the
Court finds that Plaintiffs have pleaded their deception ancgeprissentation claims with the
requisite degree of particularity. Del Mordgehotion to dismiss on FRCP 9(b) ground®EslIED.

F. Striking Allegations Under FRCP 12(f)

In the alternative, Del Monte moves to strike all averments in the FAC regarding statel

Plaintiffs did not see and produ@aintiffs did not buy. Rule 12(frovides thathe court “may
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order stricken from any pleading any insciint defense or any redundant, immaterial,
impertinent, or scandalous matter.”

Del Monte urges the Court to strike portiarighe FAC that reference certain products ar
representations that Plaintiffs do not allege they puechased or saw. Pigiffs counter that they
have standing to represent a class of consumers\eith respect to products they did not purcha|
so long as those products are similar to the dr@sactually purchased:or instance, regarding
Del Monte’s online product repregations, Plaintiffs argue that the nutrient claims on Del Mont
website (referenced in FAC {f 239-240) were naitdidito claims concerning the tomato produc
they purchased but also included represematregarding Del Monte’s spinach products and
claims regarding lutein on the same webpage.ntffai allege they were exposed to Del Monte’s
extensive labeling, advertisingnd marketing campaign, and should not be required to plead
reliance on particular advertisements or statemeititsan unrealistic dree of specificity.

Del Monte’s motion does not satisfy the requiretaeri Rule 12(f). Th district courts in
this circuit have diverged on the issue of whethplaintiff has standing to bring claims on behalf
of consumers who purchaseddar but distinct productsSee Donohue v. Apple, In871 F.
Supp. 2d 913, 921-22 (N.D. Cal. May 10, 2012) (mptilivergence and collecting cases). The
“critical inquiry [in these cases] seems to beettier there is sufficient similarity between the
products purchased and not purchasetkstiana v. Dreyer's Grand Ice Cream, Int1-cv-2910
EMC, 2012 WL 2990766 at *11 (N.D. Cal. July 20, 20&ftion to certify appeal denieti]1-cv-
2910 EMC, 2012 WL 4892391 (N.D. Cal. Oct. 12, 20fferent flavors of ice cream carried
under different brand names sufficiently 8anwhere same wrongful conduct appliédyVhere
the allegations indicate sufficient similarity bew the products, any concerns regarding mater

differences in the products can be added at the class certification stafge.at *13; Donohue

® Compare with Carrea v. Dreyer’s Grand Ice Cream, Ii@:10-01044 JSW, 2011 WL
159380 (N.D. Cal. Jan. 10, 2014jf'd, 2012 WL 1131526 (9th Cir. Apr. 5, 2012) (plaintiff had
standing to bring claim as efendant’s Original Vanilla Drumstick ice cream product he
purchased but not as to the Dibs products becheslid not allege thae purchased Dibs or
otherwise suffered any injury or lost monayproperty with respe&do those products);arsen et al.
v. Trader Joe’'s2012 WL 5458396, at *ourchasers of cookies, p@is, cinnamon rolls, and biscu
did not have standing to g claims as to crescentlsothey did not purchase).
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871 F. Supp. 2d at 922.

Here, Del Monte takes issue with Plaintiffsferences to Del Monte’s products, including
“SuperFruit®,” “Fruit Bowls,” and dter individual products within product line that Plaintiffs do
not allege they purchased. Additionally, Del Moutges the Court to strike references to severd
representations that Plaintiffs do not allege thay, including the “Risk &ctors” section from Del
Monte’s annual SEC report astbre advertising banners, andbsie claims regarding spinach
and lutein. However, in the Court’s viewee products and representations are sufficiently
similar to those purchased and seen by Plaingfid,any concerns regarding the differences am
products at issue are better resolvethatclass certif@ation stage.

Thus, Del Monte has not established arheobasis for striking any allegations as
“redundant, immaterial, impertinerdy scandalous” within the meaning of Rule 12(f). For theseg
reasons, Del Monte’s motion to strikeD&ENIED.

IV.  CONCLUSION

For the foregoing reasons, Del Monte’s motion to dismi&RISNTED IN PART AND
DENIED IN PART WITHOUT LEAVE TO AMEND. Del Monte’s motion to strike iIBENIED.

Del Monte shall file its responsive pleading no later thame 5, 2013.

This Order terminates Dkt. No. 28.

IT 1SS0 ORDERED.

WW‘V

Dated: May 15, 2013

1l

ogle

YVONNE GoNzaLEZRoceErs ™
UNITED STATES DISTRICT COURT JUDGE
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