Adams v. Vivo, Inc. et al

United States District Court

For the Northern District of California
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MARK LETELL ADAMS, No. C 12-01854 DMR

Plaintiff, ORDER DENYING PLAINTIFF'S IFP
APPLICATION AND MOTION TO
V. STAY
VIVO INC., et al,
Defendants.
/

On November 29, 201pro sePlaintiff Mark Adams filed an application to proceed
forma pauperisas well as a Notice of Appeal from the court’s November 14, 2012 Order gran
Defendants’ motion to dismiss the first amended complaint in part, with leave to amend, and

November 29, 2012 Order denying Plaintiff's motion for reconsideration of the November 14,
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order. [Docket Nos. 69, 70.] On December 3, 2012, the court ordered Plaintiff to submit addjtion

financial information in support of his apgation, which Plaintiff fled on December 5, 2012.
[Docket Nos. 72, 74.] On December 5, 2012, Plaintiff filed a motion to stay the litigation pend
his appeal. [Docket No. 75.]

An indigent party who cannot afford the expense of pursuing an appeal may file a mot
leave to proceenh forma pauperig“IFP”). Fed. R. App. P. 24(a); 28 U.S.C. § 1915(a)(1).
Pursuant to Federal Rule of Appellate Proce@4i@), “a party to a district-court action who desi

to appeal in forma pauperis must file a motion in the district court.” The party must attach an
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affidavit that (1) shows in detail “the party’s inability to pay or give security for fees and costs
“claims an entitlement to redress,” and (3) “states the issues that the party intends to present
appeal.” Fed. R. App. P. 24(a)(1). However, efvenparty provides proof of indigence, “an app4
may not be taken in forma pauperis if the trial court certifies in writing that it is not taken in gg
faith.” 28 U.S.C. § 1915(a)(3). An appeal is in “good faith” where it seeks review of any issu
is “nonfrivolous.” Hooker v. American Airlines802 F.3d 1091, 1092 (9th Cir. 2002). An issue i
“frivolous” if it has “no arguable basis in fact or lawSee O’Loughlin v. D@20 F.2d 614, 617
(9th Cir. 1990).

Here, Plaintiff has submitted a financial affitan support of his IFP application, but has
not claimed an entitlement to redress, nor set forth the issues that he intends to present on a
However, construing his submissions liberally, it appears that Plaintiff seeks to appeal that pq
of the court’'s November 14, 2012 Order that desad Plaintiff's disparate impact discrimination
claim with prejudice. $eeNov. 14, 2012 Order 8-9.) The court’'s November 14, 2012 order grg
in part Defendants’ motion to dismiss and gaarRiff leave to amend three of his four claims.
Thus, it is not a final order or judgment and therefore is not appeaBdelndian
Oasis-Baboquivari Unified Sch. Dist. No. 40 v. Kitk9 F.3d 634, 636 (9th Cir. 1997) (en banc).

Further, the court declines to certify the November 14, 2012 order for interlocutory apy
Pursuant to 28 U.S.C. § 1292(b), a district court may certify an appeal of an interlocutory ord
the order involves a controlling question of law, (2) appealing the order may materially advan
ultimate termination of the litigation, and (3) there is substantial ground for difference of opini
to the question of law. 28 U.S.C. § 1292(b). “Section 1292(b) is a departure from the norma
that only final judgments are appealable, and therefore must be construed nardewlgs v. Price
Stern Sloan, In¢ 283 F.3d 1064, 1069 n.6 (9th Cir. 2002). Thus, the court should apply the st
requirements strictly, and should grant aiomfor certification only when exceptional
circumstances warrant iCoopers & Lybrand v. Livesay37 U.S. 463, 475 (1978). The party
seeking certification to appeal an interlocutory order has the burden of establishing the existg
such exceptional circumstancdd. A court has substantial discretion in deciding whether to gr

a party’s motion for certificationBrown v. Oneonta916 F. Supp. 176, 180 (N.D.N.Y. 1996)'d
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in part on other groundsl06 F.3d 1125 (2d Cir. 1997). Here, Plaintiff has made no showing that

any of the conditions for certification under Section 1292(b) are satisfied.

The court concludes that Plaintiff's appeah@ taken in good faith, because the orders he

wishes to appeal are not appealable final orders, nor are they certifiable for interlocutory app
Accordingly, his IFP application is deniédPlaintiff's motion to stay the litigation pending his
appeal is also denied.

IT 1S SO ORDERED.

Dated: December 10, 2012

! Because the court denies the IFP applicatiosyant to 28 U.S.C. § 1915(a)(3), the court d
not reach the question of whether Pidirinancially qualifies for IFP status.
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