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2
3
4
5
6 UNITED STATESDISTRICT COURT
, NORTHERN DISTRICT OF CALIFORNIA
8 || DEREK D. REAGANS, JR., Case No.: 12-cv-2190 Y&
9 .
Plaintiff, ORDER DENYING MOTION TO REMAND
10
VS.
11
S 'g 12 ||ALLIEDBARTON SECURITY
3 8 SERVICES LLC,
B © 13
= S_) Defendant.
® o 14
pals
o = 15
I -‘Dﬁ Before the Court is the motion of Plaintiff D&rB. Reagans, Jr., (“Plaintiff”) for remand tg
N 16
c
E E 17 the state court pursuant to 28 U.S.C. §1447(¢hergrounds that the Court lacks subject matter
c t
> § 18 ||jurisdiction. Defendant AlliedBartoSecurity Services, LLC, (“Defelant”) removed the case fromn

19 [|the San Francisco Superior Court by NotitedfMay 2, 2012. (Dkt. No. 1, Notice of Removal

20 ['NOR”].) Defendant opposes the mimn on the basis that each o&Riiff's claims is preempted Qy
Z and arises under Section 301 of the Labor Mamage Relations Act (“‘LMRA”), 29 U.S.C. § 185,

23 and therefore this Countas subject matter jurisdion under 28 U.S.C. § 1331.

24 Having carefully considered the papers submitied the pleadings in this action, and for the

25 || reasons set forth below, the Court herBigywies the motion for remand.

26
27 ! Pursuant to Federal Rule of Civil Procesli@8(b) and Civil LocaRule 7-1(b), the Court
- finds that this motion is appropriate for deciswithout oral argument. Accordingly, the Court

VACATES the hearing set for July 24, 2012.
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BACKGROUND

Plaintiff's original pleadng, filed March 2, 2012, allegexiaims for: (1) wrongful
termination in violation of publipolicy; (2) breach othe implied covenant of good faith and fair
dealing; (3) breach of the implied covenant teoterminate except withood cause; (4) intentional
infliction of emotional distress; (5) negligent iction of emotional distrgs; (6) and breach of
contract. (NOR Exh. 4 [*Complaint”].)

Plaintiff alleges that he vBeemployed by Defendant as awweaty guard for one year and
three months, with his last daywbrk being March 31, 2010. (Compiaff 2.) Plaintiff claims that
Defendant wrongfully severed the employer-esgpk relationship and terminated hinid.Y The

complaint alleges an oral employment agreemg@domplaint § 3.) Plairfti states that on March 8|

2010, he was asked by Defendant’s district managgayoon with the same shift, pay and schequle,

even though a new owner was taking over the workaitd he agreed. (Complaint § 4.) He alleges

that he called in sick on Satlay April, 3, 2010, and when he returned on April 4, 2010, a new
employee had taken over his shift and he wkanta@ff the schedule permanently without an
explanation. (Complaint § 8-11Blaintiff alleges he was terminatédviolation of public policy fof
calling in sick and that Defendant terminatech i bad faith for reasons extraneous to the
employment agreement, without just cause. (@lamt § 12, 17.) He fther alleges that his
termination also breached the oral agreememde with Defendant’s district manager.
(Complaint § 37-40.) Finally, heleges that, as a result of tikgmination, he was subjected to
intentional and negligentfiiction of emotional distress. (Complaint 27, 32.)

Defendant removed the case pursuant to 28 U.S.C. § 1441, alleging federal question
jurisdiction under 28 U.S.C. § 1331thg grounds for removal. Attaeti to the Notice of Remova

is a declaration of Farnaz Hogmaun, District Support Managerrf®efendant’s Oakland and San
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Francisco District Offices (NOR Exh. 1 [*Homayn Dec.”]), as well aa copy of the collective
bargaining agreement (NOR Exh. 2 [*CBA"].)
APPLICABLE STANDARD

A defendant may remove a civil actiafedl in state court if the action coulthvebeen
filed originally in federal court. 28 U.S.@1441. A plaintiff may seek to hawecase
remanded to the state court from whitkvas removed ithe district couracksjurisdiction or
if there is a defect in the removal procedure. 28 U.§.C147(c). Theremoval statutes are
construed restrictively so as to limit removyatisdiction. Shamrock Oil & Gas Corp. v. Sheets
313 U.S. 100, 108-091941) Doubts as to removability are resolved in favor of remanding t
case tostatecourt. Matheson v. Progressive Specialty Ins.,G31.9 F.3d 1089, 1090 (9th Cir.
2003) The burden of establishing federatigdliction for purposs of removal i®nthe party
seeking removalValdez v. Allstate Ins. Co372 F.3d 1115, 1117 (9tir. 2004).

“The question whether a claim ‘arises under’ fatltaw must be determined by reference

the ‘well-pleaded complaint.”Franchise Tax Board of State Gal. v. Construction Laborers

Vacation Trust for Southern Californid63 U.S. 1 at 9-10 (1983). The “arising under” qualificafi

of section 1331 confers district courts with jurisdiction to hear “[o]nlyaheases in which a well-
pleaded complaint establishes either that [1] fddavacreates the cause of action or that [2] the

plaintiff's right to relief necessity depends on resolution of a stdustial question of federal law.”

Armstrong v. N. Mariana Islangd876 F.3d 950, 954-55 (9th Cir. 2009)t@rnal quotations omitted).

Under the “complete preemption doctrine,aif area of state law has been completely
preempted, any claim purportedly based onphe¢mpted state law is considered, from its

inception, a federal claim, and therefore esisnder federal laand is removableCaterpillar, Inc.

v. Williams,482 U.S. 386, 393. (1987). “Controversies imugy collective bargaining agreements
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constitute one such are&alvez v. Kuhn933 F.2d 773, 776 (9th Cir.1991), citihopgle v. Norge
Division of Magic Chef, Inc486 U.S. 399 (1988) amllis—Chalmers Corp. v, Luecky/1 U.S. 202
(1985).
DISCUSSION

Defendant argues that it properemoved the action becauskedd Plaintiff's claims are
preempted by Section 301 of the LMRA. SewtB0O1 of the LMRA providefederal jurisdiction
over “[s]uits for violation of contracts between an employet a labor organization.” 29 U.S.C. §
185(a). Federal law under Secti®@l displaces any state clainsbd on a collective bargaining
agreement, or dependent upon thenpretation of such an agreent to determine its outcom&ee
Lingle, supra486 U.S. at 405-06¢oung v. Anthony's Fish Grottos, In830 F.2d 993, 997 (9th C
1987);Miller v. AT & T Network System850 F.2d 543, 545 (9th Cir.198&pok v. Lindsay Olive
Growers,911 F.2d 233, 237 (9th Cir. 1990). The preemption determination is based upon thg
itself and whether that claim reges the court to interpret thellgztive bargaining agreement.
Cramer v. Consol. Freightways, In€55 F.3d 683, 691 (9th Cir. 2001%ection 301 preemption “i
not mandated simply because the defendant refers to the [collective bargaining agreement] i

mounting a defenseltl. However, it is not dispositive that a complaint is framed without referg

to a collective bargaining agreemewtlis—Chalmers Corp. v, Lueck/1 U.S. 202, 210-11 (1985).

Even suits based on torts are governed by feddrat law if their determiation is “inextricably
intertwined with considration of the terms of [a] labor contradd’; see also Kirton v. Summit Mg
Ctr., 982 F. Supp. 1381, 1385 (N.D. Cal. 1997).

Plaintiff contends in his motiothat the LMRA does not apply tds state suit because he i
not suing the labor union and is not alleging a violation of tHeative bargaining agreement.

While Plaintiff concedes that his employment with Defendant was governed by a collective

=

b clai

[92)

-

ence

d.




United States District Court
Northern District of California

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

bargaining agreement. However, he contends@efendant found a “crude and deceitful loophd
to avoid the collective gaining agreement by removing him frédms normal work shift rather thg
terminating him outright, which would have requif@dfendant to notify the labor union. (Dkt. N
9, [Motion] at 9.) Thus, Plairffiargues that his claims are sgiatforward state law matters, not
federal questions.

The Court’'s examination of the claims pleadadws that they are notdependent of the
collective bargaining agreement but are intertwinét s terms. They are preempted complete
by Section 301 of the LMRA and therefor@perly removed to the federal court.

A. Breach of Contract

Plaintiff’ alleges a claim for breach of contréetsed on the alleged oral contract with the
district manager regarding contirtiemployment. Plaintiff allegesahhe entered into an alleged
oral agreement with Defendant that includecigreement not to terminate his employment “unig
there was good and just reason to do sseeComplaint { 19-20, 37-40.)

Claims for breach of a separate or independent agreement are preempted where the
in question is covered by all@rtive bargaining agreemenfudette v. Int’l Longshoremen’s and
Warehousemen’s Unipd95 F.3d 1107, 1112 (9th Cir. 1999) (holding that where “position in
dispute is covered by the CBA, tBdBA controls and any claims seeking to enforce the terms [d
separate agreement] are preempte@hmiel v. Beverly Wilshire Hotel C&73 F.2d 1283, 1285
(9th Cir. 1989) (alleged agreement not to feate except upon a showing of good cause concel

job position governed by collecébargaining agreement and therefore was completely preem

by section 301)Young 830 F.2d at 997-98 (samsge also Marbley v. Kser Permanente Medica|

Group, Inc, 2009 WL 2157145, at *4 (N.D. Cal. July 2m09) (claim for breach of implied

covenant to terminate only for cause was preempted).
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Plaintiff concedes that his employment was covered by the terms of a collective bargaining

agreement. Defendant submitted a copy of thegeagent. (NOR Exh. 1 [Homayoun Dec.], Exh|2
[CBA].) There is no question athis claim is preempted under Section 301, giving this Court
jurisdiction.

B. Breach of Implied Covenant of Good Faith and Fair Dealing and Implied
Covenant Not To Terminate Except With Good Cause

Plaintiff pleads a claim for breach of thephed covenant of good faith and fair dealing
based on his allegation that Defentderminated plaintiff withougood, just or legitimate cause.’
(Complaint §17.) He also alleges a separateigh essentially identicatlaim for breach of the
implied covenant “not to terminate except wiiod cause” based upon Defentimassurance that
he would have continued employment and wouldbsoterminated without “good and just reasorj to

do so.” (Complaint 119.)

The Ninth Circuit has held that claims foelch of an implied covenant are preempted upder

Section 301 where the terms oétbollective bargaining agreemamtcompass the same rights and
protections as are alleged tasarfrom the implied covenanSee Chmiel, supr&73 F.2d at 1286
(covenant of good faith and fair dealing olgpreempted by collective bargaining agreement
containing job security termJackson v. Southern California Gas €881 F.2d 638, 644-45 (9th
Cir. 1989) (same)ee also Kirton982 F.Supp. at 1386, n. 1 (samdgrbley, supra2009 WL

2157145, at *4 (same). “Claims for breach of the inthtevenant of good faith and fair dealing ¢

=

designed to protect the job setyof employees who at commdéaw could be fired at will. Kirton,

982 F.Supp. at 1386, n. 1. For employees covered by a collective bargaining agreement that

expressly includes job securitpcagood cause for termination prowiss, the express terms preval

and Section 301 preempts any implied covenant claim.
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Here again, it is clear that Plaintiff's ptisn is covered by the collective bargaining
agreement, so any alleged separate agreemenggise to an implied covenant claim would be
preempted, as stated above. Furthermore, the implied covenant clairosricamra matters that ar
directly addressed by the colle@ibargaining agreement, i.e. témation and good cause. Article
4.2 of the collective bargaining agreement covers eyag discipline and discharge. (NOR Exh.
It provides that no non-probationary employee “willdigcharged for offenses, which do not in &
of themselves constitute just cause for disgbainless the employee has received two (2) prior
written warnings within twelvél2) months of the offense.ld)) Thus, the terms of the collective
bargaining agreement address when employeedmégrminated without good cause and Plaint]
breach of implied covenant claims are preempted by Section 301.

C. Wrongful Termination in Violation of Public Policy

Plaintiff alleges that he was terminated becdugsealled in sick, and that termination on tf

basis is a violation of public policy. A claim farongful termination in \alation of public policy

requires the plaintiff to “identyfa public policy which: (1) isupported by a constitutional or

statutory provision; (2) inas to the benefit of theublic at large; (3) isuindamental and substantial;

and, (4) is well established at ttime of plaintiff's discharge.’Deschene v. Pinole Point Steel Co
76 Cal. App. 4th 33, 43 (1999). ¥Young v. Anthony’s Fish Grottos, In830 F.2d 993 (9th Cir.

1987), the Ninth Circuit held that a state lawiroldor wrongful discharge in violation of public

policy brought by employees covered by a collective bargainiregaggnt is preempted by Sectign

301 if: (1) it is not based on anyrgéne state public policy; or (#)is bound up with interpretation
of the collective bargaining agreement and furtimerstate policy independeof the employment
relationship.See Young830 F.2d at 1001-02 (no state pulplaticy pleaded where termination

alleged to have been triggered by emplkog statements during a tax audit).
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Here, Plaintiff alleges “[i]t is against the Public Policy of the State of California to termipate

plaintiff simply because plaintialled off sick[;] plaintiff had evegrlegal and moral right to call off

sick.” (Complaint § 12.) He doe®t identify any statairy or other legal basifor the alleged publ
policy, nor is the Court aware afhy California public policy regamy the right to “call off sick”
per se The general “policy” as pleaded heradt a policy independent of the employment
relationship. Further, the celitive bargaining agreement inclugevisions regarding discipline
and termination, sick leave, and managementsigMOR Exh. 2 at 88 4, 18, 27.) Therefore, th
wrongful termination in violation of public policy claim is preempted by Section 301, and therg
federal question jurisdiction.
D. Emotional Distress Claims

Plaintiff alleges claims for intentional inflictn of emotional distresand negligent infliction
of emotional distress arisingofn his wrongful termination. (Complaint §§ 27-28, 32-33.) Unds
California law, for behavior to givese to an intentional infliction of emotional distress claim, th
alleged conduct must be so extreme and outrageotsexceed all boundstbit usually tolerated
in a civilized community is requiredSee Potter v. Firestone Tire & Rubber G®Cal.4th 965, 100
(1993);Saridakis v. United Airlingsl66 F.3d 1272, 1278 (9th Cir. 1999). Where the conduct
alleged to give rise to thetantional and negligent inflictioof emotional distress claims all
concerns aspects of the employrmeelationship covered by thellaxtive bargaining agreement,
such claims are preempted by Section 38&e Jacksqr881 F.2d at 645 (holding that emotional
distress claims based on terminatrequired analysis of CBA'’s digtine and discharge provision
and were therefore preempte@imiel 873 F.2d at 1286 (holding thatentional infliction of
emotional distress claim resulting from terminativas preempted because “resolution of the clg

is inextricably intertwined witlthe interpretation of the CBA"Miller, supra 850 F.2d at 551
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(“[b]ecause the emotional distress claim recqgzensideration of reasonableness of AT&T's
behavior, which in turn could depend on whetheat tiehavior violated thcollective bargaining
agreement, the claim is preemptedKixton, 982 F.Supp. at 1387 (emotidigstress claims arisin
out of discharge are preempted by section 301).

To determine whether Defendant’s allegedauct — terminating Rintiff without good
cause -- is extreme and outrageous, the Courtdimeilcalled upon to interpret the provisions of {
collective bargaining agreement concerning discipding good cause for termination. As a resu
the claims are preempted by Section 30d wemoval jurisdicbn is established.

CONCLUSION

The Court cannot agree thaetblaims here are independent of the collective bargaining
agreement that concededly covered Plaintéfigployment with Defendant. The claims are
preempted under long-standing labor law principiésrpreting Section 301 of the LMRA. Becay
the claims are completely preempted, removal jiisnh is established. Therefore, the motion is

DENIED.

IT 1S SO ORDERED.

Date: July 19, 2012

Dpone Mogp b flecs

se

(/ Y VONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE




