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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISRICT OF CALIFORNIA
OAKLAND DIVISION

CURTIS D. WILLIAMS, an individual, Case No: C 12-02511 SBA
Plaintiff, ORDER
VS. Docket 46, 47

COUNTY OF ALAMEDA; Lieutenant
THOMAS F. MADIGAN, Sergeant MARIO
M. FELIX, Deputies), KEVIN H., ESTEP,
BRIAN R. FERNANDEZ, MICHAEL J.
GIAMMALVO, and JUSTIN MIGUEL,
members of the AlamedCounty Sheriff's
Office; and DOES 1-5 inclusive,

Defendants.

Curtis D. Williams (“Plaintiff”) bringsthe instant civil rights action against the
County of Alameda (th&County”) and six law enforcement officéralleging various
claims for relief under 42 U.S.C. 8§ 1983 argsout of a warrantks entry into his
residence._See Dkt. 44. The parties aesgnmtly before the Court on Defendants’ motion
to dismiss and motion to strike. Dkt. 46, 4laintiff opposes the motion to dismiss, but
does not oppose the motion to strike. Dkt. 48.H&ving read and considered the papers
filed in connection with these matters antheully informed, tie Court hereby DENIES
Defendants’ motion to dismisand DENIES Defendants’ motida strike. For the reasons

stated below, the Court converts Defendanteipposed motion to strike into a motion to

1 The Defendants are: ti@ounty, Lieutenant Thomd&s Madigan (“Lieutenant
Madlgan) Sergeant Mario FeI(XSergeant Felix”), Deput}(evm H. Estep (“Deputy
Estep "), Deputy Brian R. Feandez (“Deputy Fernandez’ "), paty Michael J. Giammalvo
“Depudy Giammalvo”), and Deputy Justitiguel (“Deputy Mi uel’? (collectively,
“Defendants”). The ofﬂcer Defendants ngeall employed by the Alameda County
Sheriff's Offlce at the time of #hincident giving rise to this suit. Second Am. Compl.
(“SAC”) 11 6-11.
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dismiss and DISMISSES Plaintiff's claimsrfpunitive damages against Sergeant Felix a
Lieutenant Madigan. The Court, in its didasa, finds these matters suitable for resolutig
without oral argument. See Fed.R.Civ.P. 78(b); N.D. Cal. Civ. L.R. 7-1(b).

l. BACKGROUND

The following facts, which are taken from the SAC, are accepted as true for
purposes of resolving the motions presently eetbe Court. On May 8, 2011, Plaintiff
and his fiancé, Rickea Butler (“Butler”), weaeguing about their daughter’s behavior.
SAC 1 14. During their argumerie Alameda Count$heriff's Office was notified by the
California Highway Patrol dispatch of 4B call from a person they thought was a “young
boy” who stated that his parents were “about to fight.” Id. Tt Sherriff's Office
attempted to return the phone call from the young boy, leu¢ thhas no response. Id.

Alameda County Sherriff Depies were dispatched todlorigin of the call, 22322
Center Street in Castro Valley, i.e., Pldifgiresidence. SAC { 15Lieutenant Madigan
directed Sergeant Felix and Deputy Estepdad an “ImmediatAction Team” composed
of themselves and Deputy Famdez, Deputy Giammalvo, and Deputy Miguel. Id. § 19.

Approximately 30 minutes after the 911 c&laintiff and Butler heard pounding on
the front door. SAC { 16. As the twbthem approached the door, Deputy Estep
“smashed in the door and force@pen.” 1d. The officers #n entered the residence with
handguns and rifles aimed at both Plaintifid@Butler. _Id. Butler, holding her baby, was
forced backwards intthe kitchen by Deputy Giammalvaho was holding an M-4 rifle.
Id. 1 20.

Meanwhile, Plaintiff was directed to get bis knees. SAC 1 17. He complied witl
this command by putting his hands up and kngetin the floor._Id. Plaintiff was then
directed to get on the ground. Id. Beswas doing so, several deputies slammed him
down, using their body weight to pin his righde and arm against a couch and the floor.
Id. One of the officers yelled at Plaintiff i pressing his firearm against his face,
causing Plaintiff to bleed. Idn response to his questidwhat did | do?” Plaintiff was
told to “shut the Fuckip.” Id. Plaintiff was then ordedeo place his right arm behind his
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back, but was unable to do because of the weight of the offis on top of him._Id. T 17.
As a consequence, Plaintiff's arm was “wrieed” behind his back, aaing injury to his
shoulder. _Id. 99 17-18.

Deputy Miguel handcuffed Plaintiff while he was on the ground. SAC { 18. Aftg

\174
-

Plaintiff was escorted to a patrol car, id., tdficers interrogated his family members, who
confirmed that there had only been an argummstta fight, id. § 21. Butler displayed no
physical signs of an altercation, and beme showed no indication of a disturbance
outside of the conduct of the officers. Id.

Plaintiff was taken to Valley Care HospitalPleasanton, but declined treatment.
SAC { 22. He was then taken to Santa Rdar@y jail and booked. IdPlaintiff remained
in custody overnight and wadeased in the morning. IdJpon his release, Plaintiff
returned to the hospital. Id. He was sulosgly charged with a violation of California
Penal Code § 148(a)(1) - resisting arrast] California Penal Code § 273a(b) - child
endangerment._Id. 1 23. ttever, after several monthecamultiple court appearances,
the charges against Plaintiff reedropped in the terests of justice. Id. {1 23-24.

On May 16, 2012, Plaintiff camenced the instant actio®&ee Compl., Dkt. 1. On
May 30, 2013, Plaintiff filed a SAC allegg six claims for relief under § 1983: (1)
unlawful entry and damage to property; @necessary force; (3) violation of equal
protection; (4) unlawful arrest; (5) maliciopsosecution; and (6) municipal liability under

Monell v. Department of Social Services, 436. 658 (1978). Dkt. 44. The parties are

)

presently before the Court on f2adants’ motion to dismiss and motion to strike. Dkt. 4
47.
II. LEGAL STANDARD

“Dismissal under Rule 12(b)(6) is propg&hen the complairgither (1) lacks a
cognizable legal theory or (Bils to allege sufficient fact® support a cognizable legal
theory.” Somers v. Apple, tn, 729 F.3d 953, 959 (9th C013). Rule 8 of the Federal

Rules of Civil Procedure requires a complaintémtain “a short and plain statement of the
claim showing that the pleader is entitled tiiefe¢’ Fed.R.Civ.P. &)(2). “To survive a

-3-
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motion to dismiss, a coplaint must contain sufficientéeual matter, accepted as true, to
‘state a claim to relief that is plausible onfase.”” Ashcroft v. Idpal, 563 U.S. 662, 678
(2009) (quoting Bell Atl. Corp. viwombly, 550 U.S544, 570 (2007)). A claim has facia

plausibility when a plaintiff “peads factual content thataws the court to draw the
reasonable inference that the defendant lddifor the misconduct alleged.” Igbal, 556
U.S. at 678.

In assessing the sufficiency of the pleadirgourts must consider the complaint in
its entirety, as well as other sources courtknarily examine whenuling on Rule 12(b)(6)
motions to dismiss, in particular, documentsoirporated into the complaint by reference,

and matters of which a court may take judiciatice.” Tellabs, Inc. v. Makor Issues &

Rights, Ltd., 551 U.S. 308, 322 (2007). Tled is to “accept all factual allegations in th¢
complaint as true and construe the pleadings in the light mosafdgdo the nonmoving
party.” Outdoor Media Group, Inc. v. Ciof Beaumont, 506 F.3d 89899-900 (9th Cir.

2007). However, “the tenet that a court mustegot as true all of the allegations containe
in a complaint is inapplicable tegal conclusions. Threadbare recitals of the elements ¢
cause of action, supported by mere conclustatements, do not sufé¢ Igbal, 563 U.S.
at 678. “While legal conclusions can prowithe complaint’s franveork, they must be
supported by factual allegations.” Id. at 67Fhose facts must be sufficient to push the
claims “across the line from conceivable taydible.” Id. at 683. Ultimately, the
allegations must “give the defdant fair notice of what the . claim is and the grounds
upon which it rests.”_Twombly, 550 U.S. at 555 (internal quotation marks and citation
omitted).

Where a complaint or claim is dismissed]é@ave to amend should be granted unlg
the district court determines that the plegduould not possibly be cured by the allegatiot
of other facts.”_Knappenberger v. CityPfioenix, 566 F.3d 936, 942 (9th Cir. 2009).

Leave to amend is not required where perngtfurther amendment to the pleadings wou
be futile. See Deveraturda@lobe Aviation Sec. Servs154 F.3d 1043, 1049-1050 (9th
Cir. 2006).
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.  DISCUSSION

A. Motion to Dismiss

As a preliminary matter, the Court noteattbefendants hav&bmitted portions of
Plaintiff's deposition testimony isaupport of their motion to simiss. “As a general rule, a
district court may not consider any matebalond the pleadings in ruling on a Rule
12(b)(6) motion.? Lee v. City of Los Angeles, 2503 668, 688 (9th Cir. 2001) (internal

guotation marks and citation omitted). A mottordismiss made puraat to Rulel2(b)(6)
must be treated as a motion for summary juelginunder Rule 56 if either party to the
motion to dismiss submits mais outside the pleadings support of, or opposition to,

the motion, and if the court relies on those mal® Anderson vAngelone, 86 F.3d 932,

934 (9th Cir. 1996). However, the Court has iion either to consider or reject such
evidence._See SwedbergMarotzke, 339 F.3d 1139, 114346 (9th Cir. 2003) (where a

district court does not rely on the matesialbmitted outside th@eadings, a motion to
dismiss need not be converted into a mot@rsummary judgment). If a court converts a
motion to dismiss int@ motion for summary judgmentgeticourt must give the parties
notice and a reasonablepmptunity to supplement the recor@ank Melli Iran v. Pahlavi,
58 F.3d 1406, 140@th Cir. 1995).

Here, the evidence submittbg Defendants is n@ubject to judicial notice or
otherwise appropriate for the Court to coesidiithout converting Defendants’ motion to
dismiss into a motiofor summary judgment. Given the relatively early stage of this
litigation, the Court exercises its discretiordaleclines to convert Defendants’ motion to
dismiss into a motiofor summary judgment. The Codirids that the evidence submitted
by Defendants is more appropdly considered after the parties have had an adequate

opportunity to fully develop thfactual record. Neither party has suggested that the factual

2 There are, however, exceptions to this rulée Court may consider a limited set
of documents withaduconverting a Rule 12(b)(6) rtion into a motbn for summary
judgment: documents attached to the complaint, documen?inadaed by reference in the
complaint, or matters that can be judiciailyticed. _See United States v. Ritchie, 342 F.3d
903, 907 (9th Cir. 2003).
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record is sufficiently developed such thahation for summary judgment is appropriate at
this stage of the proceedings.

Additionally, the Court will not consider grfacts in the first amended complaint
(“FAC”) that are not pled in the SAC. In their motion papers, Defendants rely on
allegations in the FAC that are not presarthe SAC to suppotheir arguments for
dismissal. However, it is well-egblished that an amended mew supersedes the original
pleading and renders it of no legal effectless the amended complaint incorporates by
reference portions of the prior pleadih@ee Doe v. Unocal @o., 27 F.Supp.2d 1174,
1180 (C.D. Cal. 2010); William Schwarzer, et &ederal Civil Procedure Before Trial, §
8:1550 (2010); see also Kelley v. Crosfi€ldtalysts, 135 F.3d 1202, 1204-1205 (7th Cir.

1998) (refusing, on a Rule 13(B) motion, to consider facis an originalcomplaint not
present in an amended comptgihoux v. Rhay, 375 F.2d 557 (9th Cir. 1967) (“The

amended complaint supersedes the origthal]atter being treated thereafter as non-

existent.”) (citing cases), overruled in partl®acey v. Maricopa County, 693 F.3d 896,

928 (9th Cir. 2012). While prior pleadings mayduoenissible in evidence against the
pleader, see William Schwarzer, et al., Feldérail Procedure Before Trial, § 8:1553

(emphasis added), the Court is bound to acaeptue allegations in the operative pleadin

Q

on a motion to dismiss, id. at § 9:6, andegmrlly cannot consid@&vidence outside the
pleadings without converting a motion to dissiinto a motion for sumary judgment._1Id.
at § 9:233 (footnote added).
1 42 U.S.C. §1983
Section 1983 “provides a cause of astfor the ‘deprivation of any rights,

privileges, or immunities secured by the Qdoson and laws’ of the United States.
Wilder v. Virginia Hosp. Ass’n, 496 U.S98, 508 (1990) (quoting 42 U.S.C. § 1983).

Section 1983 is not itself a s@erof substantive rights, but merely provides a method fof

vindicating federal rights elsewhere conferr&ke Graham v. Connor, 490 U.S. 386, 393-

3 The SAC does not incorporate i&ference portions of the FAC.
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394 (1989). To state a claim under 8§ 1983 ampff must allege two essential elements:
(1) that a right secured by tk®mnstitution or laws of the Wied States was violated; and

(2) that the alleged violation was committed ljyeason acting under the color of state lay
See West v. Atkins, 487 U.S. 42, 48 (1988tchum v. Alameda County, 811 F.2d 1243

1245 (9th Cir. 1987).
2. Unlawful Entry Claim

Plaintiff's first claim for relief alleges @t Sergeant Felix, Deputy Estep, Deputy
Fernandez, Deputy Giammalvand Deputy Miguel violatedis Fourth Amendment rights
by entering into his residence without a warygnbbable cause, exigetircumstances, or
consent. SAC 1 26. Defendants contend tismidisal of this claim is appropriate becaus
the SAC only contains vague aocohclusory allegations. DefdMot. at 4. In addition,
Defendants contend that dismissal of this claimppropriate becaug¥daintiff has not pled
facts showing that “Defendants did not haveljaible cause and that there were no exige
circumstances.”_Id. Defendants also arthe, even taking Plaintiff's vague and
conclusory allegations as true, this claimddecause “it is reasonable to believe that (1)
Defendants had probable catigenter, and (2) Defendamnt&re faced with exigent
circumstances. . ..” Id. at 5. Finally, Defants contend that dismissal of this claim is
appropriate because the officers are entitbegualified immunity. |d. at 5-6.

a. Failureto Statea Claim

The Fourth Amendment provideS he right of the people to be secure in their
persons, houses, papers, and effects, againsasonable searches and seizures, shall n¢
be violated. . . .” U.S. Const. amend. I\It is a basic principle of Fourth Amendment law
that searches and seizures insith®@e without a warrant are presumptively

unreasonable.” Payton v. Werork, 445 U.S. 573, 586 (1980). There are two general

exceptions to the warrant requirement for h@marches: exigency and emergency. Unit

States v. Martinez, 406 F.3d 60, 1164 (9tICir. 2005). “These eeptions are ‘narrow’

and their boundaries are ‘rigorously guardedtevent any expansion that would unduly

interfere with the sanctity of ghhome.” _Hopkins v. Bonvicing73 F.3d 752, 763 (9th Cir.

-7-
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2009). “[W]arrants are generally requiredstarch a person’s home or his person unless

the exigencies of th&ituation make the needs of lawf@eement so compelling that the
warrantless search is objectively reasonablder the Fourth Amendment.” Brigham City

Utah v. Stuart, 547 U.S. 398, 403006) (quotation marks omitted).

“Under the exigeay doctrine, a warrantless searchadiome is permitted if there is
probable cause to believe that contrabanevadence of a crimeill be found at the
premises and that exigent circumstances.éxidartinez, 406 F.3d at 1164; see United
States v. Johnson, 256 F.3d 8985 (9th Cir. 2009) (“[W]hen the government relies on tl

exigent circumstances exceptjot still must satisfy two requirements: first, the

government must prove that the officer haolgable cause to searttte house; and second

the government must prove that exigent circamsgs justified the warrantless intrusion.”).

As a general rule, exigent circumstancesdafined as those circumstances that would
cause a reasonable person to believe that efmts necessary to prvt physical harm to
the officers or other persons, the destructioretdvant evidence, thescape of the suspect
or some other consequence improperly friistgaegitimate law enforcement efforts.

Martinez, 406 F.3d at 1164; see Brigham Cidyah, 547 U.S. at 403 (“One exigency

obviating the requirement of a warrant ie theed to assist persons who are seriously

injured or threatenedith such injury.”)?

4 Three requirements must be satisfiedriider to justify a warrantless search unde
the emergency doctrine: (1) the police must h@asonable grounds to believe that there
an emergency at hand and an immediate fadtieir assistance for the protection of life
or property; (2) the search must not be pritpanotivated by intent to arrest and seize
evidence; (3) there must beme reasonable basis, appnoaiing probable cause, to
associate the emergency with the area or fitabe searched. United States v. Stafford,
416 F.3d 1068, 1073-1074 (9th Cir. 2005). Defendants do not move for dismissal ung
emergency doctrine in their maong papers. Instead, Defendaatgue for the first time in
their reply brief that dismissal is appropeatnder this doctrine. Because this argument
was not raised in Defendants’ opening brie§ @ourt disregards it. See Zango, Inc. v.
Kaspersky Lab, Inc., 568 F.3d69, 1177 n. 8 (9th Cir. 20p9'arguments not raised by a
party in an opening brief are waived”); Zama. Carnes, 491 F.3d 990, 997 (9th Cir.
2007) (“The district court need not consideguments raised foreHirst time in a repl
brief.”). The Court does not consider argumehgd are “not specifically and distinctly
argued in [the] opening brief[.]”_Dream GanwAriz., Inc. v. PC Onsite, 561 F.3d 983,
995 (9th Cir. 2009).
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To prove that exigent cimnstances existed, the Defendants cannot rely on

“speculation about what may orght have happened.” See United States v. Howard, 8

F.2d 552, 555 (9th Cil987). Instead, Defendants mustriido “specific and articulable”
facts which, taken together with rational infeces, support the warrantless intrusion. Id.
A court, in turn, must view #hexigencies “from the totalityf circumstances known to the
officers at the time of the warrantless intrusion.” Id. In light of these circumstances, tl
court must determine whether an officedtescision to enter without a warrant was
“objectively reasonable.” U.S. v. Brogk367 F.3d 1128, 113®th Cir. 2004); see
Brigham City, Utah, 547 U.S. at 403, 406 (clhuling that police may enter a home witho

a warrant when they have an objectively reabtmbasis for believing that an occupant is
seriously injured or imminentlghreatened witlsuch injury).

Here, viewing the allegations in the SACtie light most favorable to Plaintiff, the
Court finds that he has alleged sufficient faotsvithstand Defendants’ motion to dismiss,
Plaintiff has alleged facts establishing ttieg search of his residence was presumptively
unreasonable under the Fourth Amendmente SAC alleges that Deputy Estep “smashg
in [Plaintiff's] door and forced it open” ihout a warrant, probable cause, exigent
circumstances or consent, approximat minutes after a young boy called from
Plaintiff's residence stating that his paentere “about to fight.” SAC 1 15-16, 26.

Contrary to Defendants’ contention, thetkaalleged in the SAC do not demonstraf
that the officer Defendants th@probable cause to search Ridf’'s residence, and that
exigent circumstances justifiegkde warrantless intrusiorDefendants have not cited any
specific and articulable facts alleged in 8&C supporting their position. For instance,
Defendants have not cited any allegationsidistaing that the officer Defendants had an
objectively reasonable basis toglieving that a person insidee residence was seriously
injured or threatenedith such injury. Gter than the 911 call from a young boy alerting
police to a potential for domestic abuse, anddiare of the boy t@nswer a return phone
call by the Sheriff's Office, there are no factgshe SAC creating aexigency justifying
entry into Plaintiff's residerewithout a warrant. While tHeinth Circuit has recognized

-9-
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that domestic violence caseggent a unique set of dangetsat may, at times, “override
considerations of privacy,” st cases do not create a peesigent need for a warrantless
entry; rather, the totality dhe circumstances must be colesed to determine whether
exigent circumstances relieved the officershef customary need for a warrant prior to
entry. U.S. v. Black, 482 F.3d 1035, 1048h Cir. 2007); see Brooks, 367 F.3d at 1136
(finding that the exigency d@trine allowed warrantless entry where a 911 call alerted
police to a perceived domestic abuse tnetle were corroborating facts known to the
officer disclosing danger and creating exigericy)efendants have not cited any Ninth
Circuit authority demonstratintpat dismissal is appropriab@sed on the facts alleged in
the SAC. Accordingly, Deferahts’ motion to dismiss Pldiff's unlawful entry claim for
failure to state alaim is DENIED.
b. Qualified Immunity

Defendants contend that they are insuldtem liability for their warrantless entry

under the doctrine of qualified immunity. Defs.” Mot. at‘Bhe doctrine of qualified

iImmunity protects governmentffials from liability for civil damages insofar as their

5The Ninth Circuit has obsezd that “[t]he volatilityof situations involving
domestic violence” makes them particularly dangerous. Martinez, 406 F.3d at 1164.
“When officers respond to a domestic abudk tteey understand that violence may be
lurking and explode with little warning. ledd, more officers are killed or injured on
domestic violence calls than on any other typeadf” Id. In light of the danger that
domestic disputes pose to law enforcemédintars, the Ninth Circuit has recognized that
“the exigencies of domestic abuse cagessent dangers that. may override
considerations of privacy’ where thikeged Fourth Amendent violation was a
warrantless entry into a resittee for the purpose of intervening in a domestic dispute,
protecting the potential victim, and gainingnerol over a volatile situation that could
endanger the officers.” Mattos v. Agacai661 F.3d 433,3D (9th Cir. 2011).

61n Brooks, an officer was gjpatched to a hotel room after a guest called 911 to
report “sounds of a Womebein% beaten” in the room nextar. Brooks, 367 F.3d at 1130
Upon his arrival at the hotel, the officer spakith the guest that placed the 911 call who
confirmed that a woman was in the hotel rooext door. Id. at 1130, 1135, n. 8. When

the officer knocked on the door, the defendargwered and confirmed that there had be¢
a woman in the room, that loud fighting hacturred, and that the woman was now in the

bathroom. _Id. at 1130, 1139 he officer could not see or hehe woman, but noticed that
the room was in “total disarray.” |Id. Und&ese circumstances the Ninth Circuit held th
exigent circumstances suppartie officer's warrantless egtmto the hotel because the
officer had an objectively reasonable beligftth woman might be injured and entry was
necessary to prevent phyaiharm. _Id. at 1135.

-10 -




© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

conduct does not violate clearly establisegdutory or constitudinal rights of which a
reasonable person would haveolum.” Stanton v. Sims, 134.Ct. 3, 4 (2013) (quotation
marks omitted); Pearson v. Cdién, 555 U.S. 223, 231 (2009‘Qualified immunity gives

government officials breathing room to makasonable but mistaken judgments, and
protects all but the plainly incompetent or thegho knowingly violate the law.” Stanton,
134 S.Ct. at 5 (quotation markbmitted). “Qualified immunitghields an officer from suit
when she makes a decisitrat, even if constitutionally deficient, reasonably
misapprehends the law governing the circunttarshe confronted.” Brosseau v. Hauge
543 U.S. 194, 198 (2004).

An officer is entitled to qualified immunitynless (1) the factsdha plaintiff has
alleged make out a violation of a constibuil right, and (2) the right was “clearly”
established at the time of the alleged miscondBRetarson, 555 U.S. at 232. If the answe
to the first prong is “no,” tan the inquiry ends and theapitiff cannot prevail; if the
answer is “yes,” the court must address tlemsd prong of the analysis. See Saucier v.
Katz, 533 U.S. 194, 201 (2001). Under the selgorong, the court determines “whether

the right was clearly established,” and appb@ “objective but fact-specific inquiry.”

Inouye v. Kemna, 504 F.3d 705,Z9th Cir. 2007); see Saucier,3B.S. at 202. Itis not

enough that the general rule is establishiéeld. The critical question is whether “the
contours of the right were sufficiently cleaatla reasonable official would understand th
what he is doing violates theght.” Saucier, 533 U.S. at 20 “The relevant dispositive
inquiry in determining whetherraght is clearly established vghether it would be clear to
a reasonable officer that his conduct was unlawftihe situation he confronted.” Id. The
court’s “task is to determine whether thegxisting law provided the defendants with fair,
warning that their conduct was unlawful.lli&t-Park v. Manglona592 F.3d 1003, 1008
(9th Cir. 2010).

Whether a right is clearly established miost‘undertaken in light of the specific
context of the case, not as a broad geneggdgsition.” Saucier, 533 U.S. at 201. In

making this determination, the court consideesgtate of the law at the time of the allege)

-11 -
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violation, but it is unnecessary for the preasaduct in question tbave been previously
held unlawful. _See Inouye, 504 F.3d at 7Rurther, the court considers the “information
possessed” by the officer at the time of hisdwact. See Hunter v. Bryant, 502 U.S. 224,

227 (1991). An officer will receive qualifiachmunity if a reasonable officer could have
believed the action to be lawfuh light of clearly establlsed law and the information the
officer possessed. Id. Evan officer who reasonably, botistakenly, believed that his
conduct did not violate a clearly estabksl constitutional righwill receive qualified
iImmunity. See Saucier, 533 U.S. at 205-206.

Here, the Court has found that the SAC aliegafficient facts to state a violation of
Plaintiff's constitutional right to be free from amreasonable search of his residence ung
the Fourth Amendment. As noted abavés well-established that, absent exigent

circumstances or the applicability of tamergency doctrine, éhFourth Amendment

requires that a search warrant be obtained fientering a private residence. Defendants

have not cited any allegatiomsthe SAC demonstrating thatreasonable police officer, in
the officer Defendants’ positiorpuld have believed thategh-ourth Amendment permitted
them to enter Plaintiff's ®@dence without a warrant. Ate time of the entry into
Plaintiff's residence, a reasonable officerspessing knowledge of the facts alleged in th
SAC, would have known that he or she lackealsonable grounds to believe that exigent
circumstances existed to justify a warrantkessy. The law existing at the time of the
warrantless entry provided the officer Defendamwith fair warning that their conduct was
unlawful. The SAC alleges thatyoung boy placed a 911 callthe police from Plaintiff's
residence stating that his parents weretalio fight,” a return phone call from the
Sheriff's Office was not answered, and ttegdproximately 30 minugelater, Deputy Estep
“smashed in the door [to Plaintiff's resides} and forced it opeh.The SAC does not
allege any facts known to the officerférdants disclosing daagand creating an
exigency justifying a warrantless entry ca@ordingly, Defendants’ motion to dismiss
Plaintiff's unlawful entry claim on quified immunity grounds is DENIED.

I
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3. Equal Protection Claim

Plaintiff's third claim for relief alleges that the officer Defendants arrested him fg
child endangerment solely berse he is an African-Americanale in violation of his
Fourteenth Amendment rights. SAC { 3Haintiff alleges that, “[d]espite specific
knowledge” that his fiancé “had engagedha same conduct” as he did, the officer
Defendants arrested him but not her in wiola of his equal protection rights. Id.
Defendants contend that dismissal of this cleimppropriate becaug¥aintiff has failed to
adequately plead a “class-of-one” equal priodecclaim; specifically, they argue that
Plaintiff has not pled sufficient facts to establthat he was treated differently from other
similarly situated. Defs.” Mot. at 7-8.

The Equal Protection Clause guarantees Skate shall . . . deny to any person
within its jurisdiction the equadrotection of the laws,” U.S.dhst. amend. X1V, § 1, which
Is essentially a direction that all persons sinylaituated should be treated alike. City of
Cleburne v. Cleburne Livin@enter, Inc., 473 U.S. 432,9481985);_Serrano v. Francis,
345 F.3d 1071, 1081 (9th Cir. 2003). Tlhyal protection guarantee protects not only

groups, but individualesho would constitute a “class-of-oheVillage of Willowbrook v.

Olech, 528 U.S. 562, 564 (2000). Here, itnslisputed that Plaintiff’'s equal protection

claim is a “class of one claim.” According Rbaintiff, the officer Defendants intentionally
treated him differently from another similarly sitedtperson - his fiancé. Pl.’s Opp. at 8.
An equal protection claim based on a $&daf one,” which does not depend on a
suspect classification such as race or gendgujnes a plaintiff to allege that he has been
(1) “intentionally treated differently from othesimilarly situated” and (2) “there is no
rational basis for the difference in treatmeritillage of Willowbrook,528 U.S. at 564;

see also Gerhart v. Lake County, Mont.7 #33d 1013, 1022 {8 Cir. 2011). “Such

circumstances state an Equal Protection claimusesg;af a state actor classifies irrationally
the size of the group affected is constitutionaliglevant.” Lazy Y Rach Ltd. v. Behrens,

546 F.3d 580, 592 (9th Cir. 2008). The rationalthat “[w]hen thoe who appear similarly

situated are nevertheless treated differently BEual Protection Clause requires at least
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rational reason for the difference, to assheg all persons subject to legislation or

1"n

regulation are indeed being ‘treated alidader like circumstances and conditions.
Engquist v. Oregon Dep'’t of Ag., 553 U.S. 591, 602 (2008).

Class-of-one equal protection claims arecugnizable with respect to all state
decisions. In Engquist, the Supreme Court tiedd “the class-of-one theory of equal
protection has no application in the publicoyment context” because the “class of ong
theory is a “poor fit'in a context involving discretiomadecision-making. Engquist, 553
U.S. at 605, 607. In that case, a forrsate employee brought a class-of-one equal
protection claim on the ground that she badn fired for “arbitrary, vindictive, and
malicious reasons.”_Id. at 594-595. T®eurt found that employment decision-making
stands in contrast to legislative or regulatdgssifications, where “the existence of a clea
standard against which departures, even fngle plaintiff, [can] be readily assessed.”
Id. at 602. The Supreme Court explained:

There are some forms of state action which by their nature involve

discretionary decisionmaking basewnl a vast array of subjective,

individualized assessments. In suelses the rule thaeople should be

‘treated alike, under like circumstarscand conditions’ is not violated when

one person is treated difmtly from others, because treating like individuals

differently is an accepted consequencéhefdiscretion granted. In such

situations, allowing a challenge bdsen the arbitrary singling out of a

particular person would undermine the vergcretion that such state officials
are entrusted to exercise.

Id. at 603. The Supreme Court concludeat ttlass-of-one equal protection claims are
prohibited in the employment context basa “employment decisions are quite often
subjective and individualized, resting on alevarray of factors that are difficult to
articulate and quantify.”_Id. at 604.

Since_Engquist, some courts have held theds-of-one claimsannot be brought in

the law enforcement context. See, e.q., Elmw. City of Minneaglis, 558 F.3d 794, 799-

800 (8th Cir. 2009) (“[W]hile a police officerimvestigative decisions remain subject to
traditional class-based equal @atiion analysis, they may not a#acked in a class-of-one

equal protection claim.”); United StatesMoore, 543 F.3d 891, 901 (7th Cir. 2008)

(holding that class-of-one ctas cannot challenge the exercidgrosecutorial discretion).
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In contrast, the Seventh Circuit has helat th plaintiff stated a class-of-one equal
protection claim against police officers thateapedly arrested him solely for reasons of

personal animus. See Hanes v. Zurick, 578 BRI 492 (7th Cir. 2009). The parties ha

not cited, and the Court is not aware afy &inth Circuit authorityaddressing whether a
plaintiff can bring a class-of-one equal @aion claim against police officers based on
their law enforcement decision-making.

Here, Defendants do not argue that Pl#inannot bring a class-of-one claim as a
matter of law under EngquistRather, Defendants argue tidaintiff has failed to plead
sufficient facts to establish that he was trdateéferently from others similarly situated.
The Court disagrees. Plaintiff has identified fiancé as an individual whom he can be
compared to. SAC 1 35. Plaintiff's equabfaction claim is predicated on his assertion
that he was treated differentlyan his fiance (i.e., he was ated) even though he and his
fiancé were engaged in the same behaviorgheat rise to his arrest (i.e., arguing about
their child’s behavior)._Id Defendants have not citedyacontrolling authority holding
that Plaintiff's allegations are insufficietd survive a motion to dismiss. Nor have
Defendants provided persuasive legal analysmonstrating that digssal of Plaintiff's
equal protection claim is warranted. Aatimgly, Defendants’ motion to dismiss
Plaintiff's equal proteion claim is DENIED.

4. Unlawful Arrest Claim

Plaintiff's fourth claim for relief allegethat Sergeant FeliDeputy Estep, Deputy
Fernandez, Deputy Giammalvand Deputy Miguel arrested him without probable cause
violation of his Fourth Amendent rights. SAC { 39. Defendants contend that dismissa
of this claim is appropriate because Pldiritas failed to allege facts which plausibly
suggest that his arrest was unlalwthat is, without ppbable cause. Defs.” Mot. at 8-9. In

addition, Defendants argue they are erditle qualified immunity._ld. at 9.

~ TAs such, the Court does not reach theassiuwhether Plaintiff’'s equal protection
crl]alm fails as a matter of lamn the ground that he has failed to state a cognizable legal
theory.
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a. Sufficiency of the Pleading
A law enforcement officer must have patilbe cause to make a warrantless arrest.

See Tennessee v. Garner, 471 U.S. 1, 7 (1986¢laim for unlawfularrest is cognizable

under 8§ 1983 as a violation tife Fourth Amendment, praled the arrest was without

probable cause or other justification.” DubrefCity and Cnty. of San Francisco, 266 F.3
959, 964 (9th Cir. 2001). An arrest is sugpdrby probable causk under the totality of
the circumstances known to the arrestingeetffj a prudent persamould have concluded
that there was a fair probability that the defendant had commitieche. Luchtel v.

Hagemann, 623 F.3d 97830 (9th Cir. 2010); see also Raax v. City of Buena Park, 560

F.3d 1012, 1023 (9t@ir. 2009). The inquiry is not wher the suspect aally committed
the offense, but rather whether a reasonatfieeo, based on infornteon known to him/her
at the time, had probable caus think that the suspeaidd have commitie the offense.
See Blankenhorn v. City of Orange, 485 K88, 475 (9th Cir. 2007). A plaintiff can

make a prima facie case of unlawful arrest $yntyy showing that the arrest was conductg
without a valid warrant. Dubner, 266 F.3d at 964.

Here, Plaintiff has alleged sufficient factsstate a prima facie case for false arres|
in violation of his Fourth Amendment right3he SAC alleges that Plaintiff was arrested
inside his residence without a warrantlavithout probable cause approximately 30
minutes after a young boy called from his resestating that his parents were “about tqg
fight.” SAC Y 15-18, 39. There are no gdédons in the SAC demonstrating that the
officer Defendants could havelieved, based on the information known to them, that
Plaintiff had committed a crime or was commigfia crime at the time they entered his
residence without a warrant and arrested hitocordingly, Defendants’ motion to dismiss
Plaintiff's unlawful arrestlaim for failure to sdte a claim is DENIED.

b. Qualified Immunity

Defendants contend that they are insulated from liabilileuthe doctrine of
qualified immunity for their warrantless arredtPlaintiff. Defs.” Opp. at 9-10.
Specifically, Defendants argue that they @métled to qualified immunity because, under
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the totality of the circumstansgthe officer Defendds had probable cause to believe tha
Plaintiff committed the crime afhild endangerment. Id. 40. According to Defendants,
the facts alleged in the SAC “are sufficient floee Defendants to bekWe that Plaintiff was
inflicting mental suffering on his fiancé’s children Wwylfully fighting with their mother in
their presence.”_Id. The Court disagrees.

Having determined that Plaintiff has pledfsuent facts to sta a cognizable claim
for false arrest in violation of the Fourth A&mdment, the issue is whether, at the time of
the violation, the constitutional right was “clgaestablished.”_Saucier, 533 U.S. at 201.
“The relevant, dispositive inquiry in deternmigi whether a right is ebrly established is
whether it would be clear to a reasonalffeer that his conduct was unlawful in the
situation he confronted.”_Id. at 202. @t than the 911 call alerting the police that
Plaintiff and his fiancé were “about to fighghd the failure of the 911 caller to answer a
return phone call from the Shi€s office, there are no facts in the SAC that would lead g
reasonable officer to believe that probable earigsted to arrest Plaintiff for any crime,
including child endangerment. Based on tletsfalleged in the SAC, a reasonable office
would have known that a warrantless arref®laintiff was unlawful. Accordingly, the
officer Defendants are not entitled to qualified immunity for the warrantless arrest of
Plaintiff. Therefore, Defendants’ motiondeémiss Plaintiff's unlawful arrest claim on
qualified immunity grounds is DENIED.

5. Malicious Prosecution Claim

Plaintiff's fifth claim for relief alleges tht Sergeant Felix, DepuEstep, Deputy
Fernandez, Deputy Giammahand Deputy Miguel are liabfer malicious prosecution for
supplying the prosecutor witalse information and leadirthe prosecutor to maintain
charges against him without a reasonable b&#sC  44. Defendants contend that the
officer Defendants are “immune” from liability fohis claim on two grounds: (1) Plaintiff
has failed to allege sufficient facts to rethe& presumption that the prosecutor exercised

independent judgment in ddang to bring charges against him; and (2) the officer
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Defendants are immune from malicious prosecution claims under California Governm
Code § 821.6. DefsMot. at 11-12.

“[A] claim for malicious prosecution is ngenerally cognizable under . .. § 1983 i

process is available within the state judiciadteyn to provide a remedy.” Usher v. City of
Los Angeles, 828 F.2d 556, 561 (9th @®87). The exception is “when a malicious
prosecution is conducted withetimtent to deprive a personedual protection of the laws
or is otherwise intended to subject a persotietoial of constitutional rights.” Id. at 562
(quotation marks omitted).

Under § 1983, a “criminal defendant nragintain a malicious prosecution claim
not only against prosecutors but alsaiagt others—includig police officers and
investigators—who wrongfully caused his progtion.” _Smith v. Almada, 640 F.3d 931,
938 (9th Cir. 2011); see Awabdy v. City of é&ldnto, 368 F.3d 1062066 (9th Cir. 2004).

To maintain a § 1983 actionrfmalicious prosecution, a fgntiff must show that the
defendants prosecuted her with malice and witpoobable cause, and that they did so fg
the purpose of denying her a specific ¢i@agonal right.” Smith, 640 F.3d at 938;
Awabdy, 368 F.3d at 1066 Further, “[a]n individual seeking to bring a malicious
prosecution claim must generally establish thatprior proceedinggrminated in such a
manner as to indicate his innocence.” Awal®68 F.3d at 1068. Tconstitute a favorable
termination, “a dismissal in the interestgustice [must] reflect] the opinion of the
prosecuting party or the court that the actamrked merit or would result in a decision in
favor of the defendant.”_Id.

The decision to file a crimal complaint is presumed tesult from an independent
determination on the part tfe prosecutor, and thus, preges liability for those who

participated in the investigation or filex report that resulted in the initiation of

8 The specific constitutional right at issueymaclude, but is not limited to, a right
secured by the Fourth Amendmefee Awabdy, 368 F.3d at 1069-1070; Sadbraith v.
County of Santa Clara, 307 F.3d 1119, 1(26 Cir. 2002) (holding that “a coroner's
reckless or intentional falsifitian of an autopsy report thplays a material role in the
false arrest and prosecutionaof individual can support a claim under . . . 8 1983 and th
Fourth Amendment”).
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proceedings. Awabdy, 3683 at 1067. However, thegaumption oprosecutorial
independence does not preclude a § 198&d@ainst state or local officials who
improperly exerted pressure thre prosecutor, knowingly praed misinformation to him,
concealed exculpatory elence, or otherwise engaged inowgful or bad faith conduct thal
was actively instrumental in causing thaiation of legal proceedings. |d.

Here, the Defendants have not demonstrétatidismissal of Plaintiff's malicious
prosecution claim is warranted on the ground that Plaintiff has failed to allege sufficiern
facts to rebut the presumption that the poagor exercised independent judgment in

deciding to bring charges against him. aksinitial matter, the Court notes that the

presumption of prosecutorialdependent judgment is an evidentiary presumption that i$

applicable at the summary judgntestage to direct the ordef proof; “it is not a pleading
requirement to be applied to a motion temdiss, before discovery has taken place.”
Galbraith, 307 F.3d at 1126. Moreover, althodghkioid of specific details about the false
information that the officer Oendants provided to the pexsutor, the allegations in the
SAC are sufficient to withstarldefendants’ motion to dismi$sThe allegations give
Defendants fair notice of what the claimaisd the grounds upamhich it rests._See

Erickson v. Pardus, 551 U.89, 93 (2007) (holding that undBule 8(a), “[s]pecific facts

are not necessary; the statememdenly give the defendant[iir notice of what . . . the
claim is and the groundgon which it rests.”)

Plaintiff has pled facts that, if establisheebut the presumption of prosecutorial
independence. The SAC alleges that SergEalix, Deputy Estep, Deputy Fernandez,
Deputy Giammalvo, rad Deputy Migueliolated Plaintiff's urth Amendment rights by
“arresting [him] without probable cause, prowidithe prosecutor with false information aj

to the events in question,” abg “causing the prosecutor heaintain a prosecution againsit

9 See Usher, 828 F.2d at 562 (finding alewas sufficient to state a malicious

ﬁrosecution claim under 8§ 1983 where plairdlféged that the defendants illegally arresté

im, contrived charges to justify the atesubmitted false police reports, initiated his
criminal prosecution in bad faitlealled him racially derogatp names, and the criminal
proceeding terminated in his favor).
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[him] for cruelty to child byendangering health[,] and [forgsisting, obstructing and
delaying a peace officer knowing there wase\an a reasonable basis for bringing said
charges. ...” SAC 1 44. The SAC furtiaieges that Plaintiff was charged with these
violations “based solely atme information supplied by defeaudts,” id. § 23, and that the
officer Defendants “subjected [him] todistitutional] deprivations by malice and a
reckless and conscious disregard of his rights,{ #b. Defendants, for their part, have n
cited any authority holding that the facts arguificient to survive anotion to dismiss.

Finally, as for Defendants’ contention thiaintiff's 8 1983malicious prosecution

claim is subject to dismissal on the ground thest barred by California Government Code

§ 821.6'° the Court rejects this contention. $emster v. Berkeley Police Dept., 2011 WL

5861266, at *10 n. 6 (N.D. C&2011) (noting that a claim ohalicious prosecution under §
1983 is not barred by 8§ 821.6). Defendantghaot cited any controlling authority holding

that a 8 1983 malicious prosecution claim ig®a by state immunity. Accordingly, for the

reasons set forth above, Deflants motion to dismiss Pl&iifis malicious prosecution
claim is DENIED.
6. Monell Claim

Plaintiff's sixth claim for relief allegethat the County failed, with deliberate
indifference, to properly and adequately hirain, retain, supervise, and discipline its law
enforcement officers to prevent the violatiorRintiff's constitutional rights. SAC 1 49.
Defendants contend that dismissal of this cleimppropriate becaug¥aintiff has failed to
allege sufficient facts to state a cognizab&mlfor municipal liability. Def.s’ Mot. at 13-
15.

A local government may be liable unde1983 if the governmental body itself
“subjects” a person to a deprivati of rights or “causes” a pens “to be subjected” to such

deprivation._Monell, 436 U.&t 692. Because there is respondeat superior liability

~ 10Section 821.6 provides thid&] public employee is ndtable for injury caused by
his instituting or prosecutingh judicial or administrativ@roceeding withirthe scope of
ggwlplé)yment, even if he acts maliciously avithout probable cause.” Cal. Gov't Code §
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under § 1983, “Plaintiffsvho seek to impose liability docal governments under § 1983
must prove that ‘action pursuant to official ncipal policy’ caused tir injury.” Id. at
691.

“In limited circumstances, a local govenent’s decision not to train certain

employees about their legal dutyavoid violating citizens’ ghts may rise to the level of

an official government policy for purposes®1983.” Connick v. Thompson, 131 S.Ct.
1350, 1359 (2011). “To satisfydfstatute, a municipality’s faila to train its employees in
a relevant respect must amount to ‘deliberatlifference to the rights of persons with
whom the [untrained employees] come into cantacld. (quoting City of Canton, Ohio v.

Harris, 489 U.S. 378, 388 (89)). Deliberate indifference is established when “the need

for more or different training is so obviows)d the inadequacy $ikely to result in the
violation of constitutional rightghat the policymakers of thety can reasonably be said tg
have been deliberately indifferetotthe need.”_Clouthier v. County of Contra Costa, 591
F.3d 1232, 12499th Cir. 2010).

“[W]hen city policymakers are on actual @onstructive notice that a particular
omission in their training program causes eityployees to violate citizens’ constitutional
rights, the city may be deemed deliberatalyifferent if the policymakers choose to retair
that program.”_Connick, 131 S.Ct. at 1360.h&Tcity’s ‘policy ofinaction’ in light of
notice that its program will cause constitutionalations ‘is the functional equivalent of a
decision by the city itself to glate the Constitution.” ”_Id.

“A pattern of similar constitiional violations by untrairleemployees is ‘ordinarily
necessary’ to demonstrate deliberate indifferdaceurposes of failure to train.”_Connick
131 S.Ct. at 1360. “Policymakers’ continued adherence to an approach that they kno
should know has failed to @vent tortious conduct by employees may establish the
conscious disregard for the consequermddleir action—the deliberate indifference—
necessary to trigger municipal liability.” .Iinternal quotation marks omitted). “Without
notice that a course of training is deficiant particular respect, decisionmakers can
hardly be said to have deliberately chos#&maiming program that will cause violations of
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constitutional rights.”_Id. In City of Cam, however, the Court did not foreclose the

possibility that, “in a narrow range of circgtances,” the unconstitutial consequences of
failing to train could be “so pantly obvious” that a munipality could be liable under §

1983 without proof of a pre-esting pattern of violationsConnick, 131 S.Ct. at 1361.

These “circumstances” generally involve incideatising from a total lack of training, not
simply an assertion that a municipal employ@es not trained about “the specific scenariq

related to the violation.” @hnick, 131 S.Ct. at 1363.

In the Ninth Circuit, a plaintiff alleging Monell claim based on inadequate training

must show: (1) that the plaintiff was deprivefda constitutional right, (2) the municipality
had a training policy that “amounts to deliér indifference to the [constitutional] rights
of the persons’ with whom [itsolice officers] are likely to aoe into contact;” and (3) that
the constitutional injury would have beeroaled had the municifity properly trained
those officers._Blankenhorn v. City Gfrange, 485 F.3d 463, 484 (9th Cir. 2007).

As an initial matter, the Court notes ti&intiff's opposition ontains no argument
in response to Defendant’s tran to dismiss his Monell claiminstead, Plaintiff directs
the Court to the arguments he made inagion to Defendants’ motion to dismiss the
FAC. Pl.’s Opp. at 15. Plaintiff statesatlbecause the arguments are “identical,” he
“relies on [his] prior opposition.”_1d. It ismolly improper for Plaintiff to incorporate by
reference legal arguments made in a brieélfin connection with a motion that is not
before the Court. The Court reks to allow Plaintiff to engage such conduct as it would
provide an effective means of circumventpape limits on briefs set forth in the Civil
Local Rules and this Court’s @i Standing Orders. Thereforéhe Court will not consider

the arguments that Plaintiff improperly seeks to incorporate by refrérhis Court only

1 The rare situation was described in GifyCanton through “the hypothetical
example of a city that arms its police foxggh firearms and depys the armed officers
into the public to capre fleeing felons without trainindpe officers in the constitutional
limitation on the use of deadfgrce.” Connick, 131 S.Ct. d361. The Court’s hypothesis
was premised on the assumption that the municipality hadetkont to train its officers
about the constitutional limits of the use of fordd. Under such circumstances, the high
predictable consequence that deadly forceccbalmisused in viotan of citizens’ rights
could be deemed so obvious as ftitect deliberate indifference. 1d.
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considers arguments that are specifically @istinctively raised by the parties in their
briefs. See Indep. Towers Wfash., 350 F.3d 925, 929 (9@hr. 2003) (noting that courts

need not consider arguments that weseactually made in a party’s brief).
The above notwithstandinthe Court must determine whether Defendants have

demonstrated that Plaintiff has failed to s&tgnizable Monell claimIn support of this

claim, Plaintiff alleges tht the officer Defendants “do not know what constitutes
reasonable force or proper warrantless entrysgrseizure or search because of inadequ
training and or tolerance by [the] County . . iterSheriff's Office.” SAC  49. Plaintiff
further alleges that the Courttgs “no policy in place directings law enforcement officers
... to know when and how to make a warrantless entry into a residence, search a res
seize, or arrest occupants,” and has “failetfdm its law enforcement officers in proper
warrantless entry, search, seizure, and amastparticularly when tpoint their guns at
individuals they encounter and when to pbahy take persons to custody with force
who are lawfully in their homes.” Id. T 51. aiitiff asserts that “[g]id lack of policy and
failure to train has exposed those who areampliance with the law to deprivations of

their Fourth Amendment rights,” id. § 52, and that “the need to train officers in the

constitutional limitations of warrantless entry, faiseizure, and arrest can be said to bg

“so obvious,” that the failure to do so cdydroperly be characieed as ‘deliberate
indifference’ to constitutional rights, id. § 5®laintiff further asserts that the “lack of
adequate supervisorial tramg, and/or policies and pradéres is so gross that it
demonstrates the existence of an informataon or policy of promoting, tolerating, and
ratifying the continuing unlawful entrieseizures, searches and arrests by officers
employed by the County. . . Itl. 1 55. According to Plaiiff, the County’s omissions and
systemic failures caused its @#firs to believe that they v “unfettered discretion” to
enter a private residence, search it, arresigtupants and arbitrarily determine the amou
of force to be used, and th@mplaints of improperanduct would not be properly
investigated, with the foresdada result that officers woulikely cause the deprivation of
rights that occurred ithis case._Id. 1 57.
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Here, while Plaintiff has not alleged atean of similar violations demonstrating
the County’s deliberate indifference to banstitutional rights, Plaintiff has alleged
sufficient facts that, if provemnmay establish that the cogsences of the County’s failure
to train were so “patentlybwious” that the County can beltidiable under § 1983 without
proof of a preexisting pattern of violations. eMiing the allegations in the SAC in the ligh
most favorable to Plaintiff, the Court fintsat he has stated a Monell claim that is
plausible on its face. It is plausible thia¢ County’s failure térain was so obviously
deficient that the County coultk subject to liability under £983 as a result of a single
incident. Accordingly, Defenas’ motion to dismiss Plaiifif’'s Monell claim is DENIED.

B. Motion to Strike

Pursuant to Rule 12(f) of the Federal Rubé Civil ProcedureDefendants move to
strike Plaintiff's request for punitive dag@s against Sergedrmlix and Lieutenant
Madigan. Defs.” Mot. at 4-6, Dkt. 46-1. tasponse, Plaintiff filed a statement of non-
opposition. Dkt. 48.

Under Federal Rule of GiWProcedure 12(f), a court “mastrike from a pleading an
insufficient defense or any redundant, immaermpertinent, or scandalous matter.”
Fed.R.Civ.P. 12(f). Although Plaintiff does rajipose Defendantsiotion to strike, the
Court finds that it is impropéo strike Plaintiff's requedbr punitive damages against
Sergeant Felix and Lieutenant Madigan urfdele 12(f). _See Whittlestone, Inc. v. Handi
Craft Co., 618 F.3d 970, 971 (9thr. 2010) (“Rule 12(f) does m@authorize a district court

to strike a claim for damages on the grourat #uch damages are precluded as a matter
law.”); see also Martensen v. Koch, 942 fpf2d 983 (N.D. Cal.@3) (denying a Rule

12(f) request to strike a recgtdor punitive damages under Whittlestone ); Finuliar v. BA

Home Loans Servicing, L.P.021 WL 4405659, at14 (N.D. Cal. 2011) (same). A Rule

12(f) motion is not a proper methéal procure dismissal of abr part of a complaint.
Whittlestone, 618 F.3d at 973-975; see alsastimer Solutions REQLC v. Hillery, 658
F.Supp.2d 1002, 1020 (N.[@al. 2009) (the proper mediuior challenging the sufficiency

of factual allegations in a complaint is through Rule 12(b)(6), not Rule 12()).

-24 -

of

C




© 00 ~N oo 0o B~ W N P

N RN DN RN N N NN DN R P R R R R R R R
0o N o oo A WO N R O ©O 0O No o0 ODN - O

Where a motion is in substance a RL&€b)(6) motion, buis incorrectly
denominated as a Rule 12(f) motion, a coualy convert the improperly designated Rule
12(f) motion into a Rule 12(b)(6hotion. Hillery, 658 F.Supp.2at 1021 (treating a Rule
12(f) motion arguing that the ogplaint contained insufficient allegations to justify an
award for punitive damages afkule 12(b)(6) motion). Her®efendants contend that the
SAC does not allege sufficient facts tatiy an award of pnitive damages against
Sergeant Felix and Lieutenant Madigalhus, because Defendants challenge the
sufficiency of the factual allegations iretiSAC, the Court exercises its discretion and
converts Defendants’ unopposRdle 12(f) motion to strike o a Rule 12(b)(6) motion to
dismiss. Because Plaintiff do@ot oppose Defendants’ maito strike, his claims for
punitive damages against Sergeant Fatigd Lieutenant Madan are DISMISSED.

V. CONCLUSION
For the reasons stated aboMe|S HEREBY ORDERED THAT:

1. Defendants’ motion tdismiss is DENIED.

2. Defendants’ Rule 12(f) motion taige Plaintiff's claims for punitive
damages against Sergeant Felix and Lieutedadiigan is DENIED. The Court converts
Defendants’ Rule 12(f) motion to strike irdoRule 12(b)(6) mmon to dismiss and
DISMISSES Plaintiff's claims for punitive dames against Sergedf¢lix and Lieutenant
Madigan.

3. This Order termates Docket 46 and Docket 47.

IT IS SO ORDERED.

Dated: 2/ 10/ 2014
gé:ﬂlﬁBEA g'éOWN AwiSTRONG

United States District Judge
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