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Department of Corrections and Rehabilitations et al Doc.

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

SEAN PATRICK DOYLE, Case No.: 12-CV-2769 YR

Plaintiff,
V. ORDER ON M OTIONS TO DIsMmISS
PLAINTIFF 'SFIRST AMENDED COMPLAINT
CALIFORNIA DEPARTMENT OF CORRECTIONS
AND REHABILITATIONS , et al.,

Defendants.

Now before the Court is the Joint Motion@esmiss Plaintiff's First Amended Complaint
of Defendants G. Ellis, L. Zamora, M. Sepulveda, M. Kuersten, and J. Clark Kelso (“individug
CDCR defendants”) (Dkt. No. 123), and thetia to Dismiss of Defendant California
Department of Corrections and Rehigdition (‘CDCR”) (Dkt. No. 132).

144

Having considered the arguments in the papedsat the hearing, and for the reasons stated

on the record and below, the MotiomG&ANTED without leave to amend as to the claims agains
Clark Kelso and i$SRANTED with leave to amend as to the remaining individual CDCR
defendants. The Moticiw Dismiss of CDCR i$&SRANTED without leave to amend.
BACKGROUND
Plaintiff Sean Patrick Doyle, a prisonerQalifornia state custody, filed the above-styled
civil-rights action inMay 2012 while proceedingro se Plaintiff's original complaint, which was

over 100 pages long, alleged various state law miealichretaliation claims, and federal claims

tJ.
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under 42 U.S.C. 88 1983, 1985, 1988, and 1997(eyelss under the Eighth Amendment.
Plaintiff named the following defendants: CDCR; Correctional Training Facility (“CTF”) Chief
Medical Officer M. Sepulveda; CTF Chief Executive Officer G. Ellis; California Correctional
Health Care Services (“CCHCSChief J. D. Zamora CCHCS Receiver J. Clarke Kelso, CTF
Physician M. Kuersten; and “Doe No. 1 througheldo. 20.” The Court notes that plaintiff has
identified Doe Defendants Nos. 18 through 2thtdude “Correctional Cgporation of America
[*CCA"] (Doe No. 20), and itegents, officers, or employees (Doe[] No. 18 and No. 1@ompl.
at 6, 11-L.)

On January 16, 2014, two attorneys appearepglaintiff's behalf (Dkt. No. 98.)

Following the appearance of coungbke Court ordered as follows:

1. The CourtDISMISSES WITHOUT PREJUDICE plaintiff's operative
complaint, which is 108 pages long,give him the opportunity to file a
simple, concise, and direcAmended Complaint that:

a. States clearly and simply each cldmm seeks to bring in federal court
as required under Rule 8, such that it:

i. Sets fortheach claimin a separate numbered paragraph;

il. Identifieseach defendantand thespecific action or
actionseach defendant took, tailed to take, that
allegedly caused the deprivation of plaintiff's constitutional
rights; and

iii. Identifies the injury resultinffom each clain

b. Explains how he has exhausted atministrative remedies asgach
claim as againgachdefendanbefore he filed this action;

c. Only alleges those claims that are properly joined under Rule 20(a)
(concerning joinder of claims andfdadants) or, stated differently,
claims that:

i Arise out of the same transmct, occurrence, or series of
transactions or occurrences; and

! In his Complaint, plaintiff erroneously refed to defendant as &mnola.” Plaintiff has

represented that this error will be @xted in his Second Amended Complaint.
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il. Present questions of law @ct common to all defendants;

d. Does notmake conclusory allegations linking each defendant by
listing them as having "direct inlx@ment" to his claims without
specifying how each defendant was linked through their actions;

e. Does nothame any defendant who did raatt but is linked solely in
his or her respondent superior aajpy, or against whom plaintiff
cannot allege facts that would&slish either supervisorial or
municipal liability; and

f. Does notname Doe defendants because any claims against Doe
defendants are dismissed withougjpdice to plaintiff moving for
leave to amend to add them asneal defendants once he learns their
identities.

(Dkt. No. 103 at 2.)

In response thereto, plaintiifed his First Amended Complaint on May 8, 2014. (DKkt. N¢
106 (“FAC").) Plaintiff now allegesnly four claims for relief: (1yiolations of 42 U.S.C. section
1983; (2) Negligence; (3) Negligenper se and (4) Injunctive Reliefln addition, plaintiff now
names only seven Defendants: CDCR; Ke®epulveda; Ellis; Zamora; Kuersten; and CEA.
Plaintiff seeks injunctive relief, monetary damagsigrneys’ fees, and costs of suit. (FAC at |
46.)

In support of these claims, plaintiff allegbat starting in 2000, he suffered from serious
medical needs relating to his bablat went unmet. (FAC at  16Blaintiff asserts that after
beginning to experience significaantd acute back pain, Dr. Hardld Segal of the California
Men’s Colony-East at San Luis Obispo (“CMC-HKiagnosed him with degenerative disc diseas
Dr. Segal prescribed epidural infeons and told Plaintiff that heould require back surgery to
correct the problem. (FAC at 1Y 16-17.)eTihdividual CDCR defendants worked at the

Correctional Training Facility wherplaintiff was relocated after his time at CMC-E, and allegeq

2 In the Order dismissing plaintiff's originebmplaint (Dkt. No. 103 &), the Court ordered

that plaintiff should nohame Doe Defendants in his FA@Ilaintiff has nonetheless included as
defendants in his FAC Does 1-20. As staiedhe record, plairfis Doe defendants are
DISMISSED.
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knew that plaintiff had these medical needs but tiwiess failed to take steps to address them.
(FAC at 11 9-12.) All four ofhe individual CDCR defendants allefij had the ability to obtain
the proper medical care for plaintiffut did not so do. (FAC at 1112.) Plaintiff further contends
that the individual CDCR defendarg®pped plaintiff's epidural inggions and transferred him to
the Correctional Training Facility at Soledad ifdania, when he complained that he was no
longer receiving his medication(FAC at  18.) Because of this transfer, plaintiff claims, the
surgery that Dr. Segal recommendedswat performed. (FAC at § 19.)

LEGAL STANDARD

A Rule 12(b)(6) motion tests the legal sufficiency of the claims asserted in a complaint.

“While a complaint attacked by a Rule 12(b)(6)timn to dismiss does not need detailed factual
allegations, a plaintiff's obligath to provide the ‘grounds’ of hisntitlement to relief’ requires
more than labels and conclusions, and a formuéaiitation of the elementsf a cause of action
will not do.” Bell Atlantic Corp. v. Twomb)J\650 U.S. 544, 555 (2007). “[F]actual allegations
must be enough to raiseright to relief above the speculative level:.

In considering a motion pursuant to Rule 12(b)égourt must accept as true all material
allegations in the complaint, as well as adlsenable inferences to be drawn from thétareto v.
F.D.I.C, 139 F.3d 696, 699 (9th Cir. 1998). The cornmtlenust be read in the light most
favorable to the nonmoving partprewell v. Golden State Warri@i266 F.3d 979, 988 (9th Cir.
2001);Parks Sch. of Bus., Inc. v. Symingtbh F.3d 1480, 1484 (9th Cir. 1995). However, “[i]n
keeping with these principles a court consitigia motion to dismiss can choose to begin by
identifying pleadings that, because they are ncerntftan conclusions, are not entitled to the
assumption of truth. While legabnclusions can provide the framak of a complaint, they must

be supported by factual allegationgAshcroft v. Igbal556 U.S. 662 (2009Moss v. United States

3 Plaintiff appears to claim #t the individual CDCR defendants, all of whom worked at th

Correctional Training Facility at Soledad, Calif@nactively participated in stopping his epidura
injections while he was housatithe California Men’s Colony-EBaat San Luis Obispo and in
transferring him from thatcility. Should plaintiff elect tdéile a second amended complaint, he
must set forth factual allegations relating to how these defendants were capable of committin
acts despite not being employeesha facility in which plainff was housed when the acts allege]
occurred.

g sai
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Secret Servigeb72 F.3d 962, 969 (9th Cir. 2009) (“[F]Jor a complaint to survive a motion to
dismiss, the non-conclusory ‘factu@ntent,” and reasonable inferences from that content, mus
plausibly suggestive of a claim entiilj the plaintiff to relief.”) (citingTwomblyandigbal );
Sprewel] 266 F.3d at 988)V. Mining Council v. Wat643 F.2d 618, 624 (9th Cir. 1981).
Ultimately, “[d]etermining whether a complaint stateplausible claim for relief will . . . be a
context-specific task that requires the reviegvcourt to draw on its judicial experience and
common sense.Igbal, 556 U.S. at 663-64.

Furthermore, unless a court converts a Ri2@)(6) motion into a motion for summary
judgment, a court cannot considerter&al outside othe complainté.g, facts presented in briefs,
affidavits, or discovery materials)n re Am. Cont'l Corp./Lincoln Sav. & Loan Sec. Litit02

F.3d 1524, 1537 (9th Cir. 1996&v'd on other grounds sub nom Lexecon, Inc. v. Milberg Weis

t be

U7

Bershad Hynes & Lera¢th23 U.S. 26 (1998). A court may, however, consider exhibits submitted

with or alleged in the complaint and matters thal be judicially noticed pursuant to Federal RU
of Evidence 201.1n re Silicon Graphics Inc. Sec. Litigl83 F.3d 970, 986 (9th Cir. 1998ge v.
City of Los Angele250 F.3d 668, 689 (9th Cir. 2001).

As a general rule, leave to amend a complaimch has been dismissed should be freely
granted. Fed. R. Civ. P. 15(a). However, &etvamend may be denied when “the court
determines that the allegation of other facissistent with the chiginged pleading could not
possibly cure the deficiency.Schreiber Distrib. Co. v. Serv—Well Furniture .C806 F.2d 1393,
1401 (9th Cir. 1986)%ee Lopez v. SmjtB03 F.3d 1122, 1127 (9th Cir. 2000).

ANALYSIS
1. Claims Against Federal Receiver J. Clark Kelso

Kelso argues that plaintiff’'s F& should be dismissed for three independent reasons. F
Kelso contends that the FAC failsrteeet the pleading standard set forthlsyomblyandigbal.
(Dkt. No. 123 at 10.) Second, with respect to pifiie constitutional claimsKelso asserts that he
iS not a state actor for purposes of 42 U.S.C. § 198B8at(12.) Third, as a Receiver appointed

pursuant to a judicial order, Kelsoastitled to quasi-judicial immunity.ld. at 5.)

le

rst,
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As an initial matter, the Court finds thaapitiff's FAC does not state sufficiently “the

‘grounds’ of his ‘entitlemento relief’ ” against Kelso.Twombly 550 U.S. at 555. In order to

overcome a motion to dismiss, the FAC must lsbéite cognizable claims against Kelso and supply

enough “factual allegations” wupport those claimdgbal, 556 U.S. at 678. Here, plaintiff does
not advance any specific factual allegations ag&iaio other than that he the Court-appointed
Receiver with the “ability and power” to address medical needs, and that Kelso has been “on
notice of Plaintiff's serious medical needs” since fiting of plaintiff's original Complaint, which
purportedly put Kelso on notice. AE at § 8.) Such general agsens do not plausibly state a
claim for relief. Without “factual content” texplain how and why Kelso is responsible for
plaintiff's injury, the Court cannot “draw [a] reasable inference that [Kelso] is liable for the
misconduct alleged.Igbal, 556 U.S. at 678.

More fundamentally, even if plaintiff could allege a plausible claim against Kelso, Kels
would be immune from suit. When Judge Hendergppointed a Receiver of the California prisg
medical care system, he ordered that: “The Recameéhis staff shall have the status of officers
and agents of this Court and as such shall beedewith the same immities as vest with this
Court.” Those judicial immunitiesxtend to immunity from suitSee Pierson v. Ra286 U.S.

547, 553-54 (1967) (“Few doctrines were more $pkstablished at common law than the
immunity of judges from liability for damages facts committed within their judicial jurisdiction .
..."). This “quasi-judicial immunity” shields Keldoom suit for all actions taken in his capacity g
Receiver.See In re Castillp297 F.3d 940, 947 (9th Cir. 2002). Here, plaintiff seeks to sue Ke
in his capacity as Receiver for acts or omissions relating toifftaintedical needs. Kelso is
immune. See Haller v. HartleyNo. 1:12-cv-01599 JLT (PC), 2013 WL 322321 (E.D. Cal. Jan.
2013) (*[T]he Court finds that Kelso is entitléal quasi-judicial immunity and suit may not be
maintained against him.”). Accordingly, plaifig claims against Kels must be dismissedee,
e.g., Mullis v. U.S. BankCourt for Dist. of Nevada828 F.2d 1385, 1387 n. 6 (9th Cir. 1987).

Because no amendment could overcomed®&isnmunity from suit, any amendment
would be futile and the Court need not consider Kelso’s remaining arguments. For these red

plaintiff's claims against Kelso ai2smiSSED with prejudice.

SONS
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2. Claims Against CDCR
In his FAC, plaintiff asserts clainggainst CDCR for negligence, negligepes se

pursuant to California Government Code setB8d5.6, and violation of the Eighth Amendment.

CDCR has moved to dismiss these claims on tkeslod its Eleventh Amendment immunity. (Dki.

No. 132.) Inresponse thereto, plaintiff fila statement of non-opposition wherein he
acknowledged that the Eleventh Amendment ba<laims against CDCR. (Dkt. No. 137.)
Plaintiff nonetheless suggests tha Court should remand hisiohs against CDCR to California
state court pursuant to 28 U.S.C. section 1441)c){Re Court, having considered the argument
made at the hearing and having reviewed the gadigplemental briefing on this question, finds|
remand inappropriate in this case.

It is well-established in the Ninth Circuitat a “dismissal based on Eleventh Amendmen
immunity is not a dismissal for lack of seb} matter jurisdiction, buhstead rests on an
affirmative defense."EImwood v. Dresche#56 F.3d 943, 949 (9th CR006) (internal quotations
omitted). The removal statute upon which pléimglies for his remand argument, however, doe
not contemplate that where an affirmative defdress a federal court from entertaining a claim, {
federal court should remand the@aim to state courtSee28 U.S.C. § 1447(c) (mandating remand
where subject-matter jurisdiction over the cadadking; not addressg propriety of remand
where affirmative defense bars federal court fpyesiding over claim). Where as here, plaintiff
has made no showing that his ability to purs@séhclaims in state court would be materially
prejudiced by a dismissal, dismissal ddiptiff's claims against CDCR is require&ee Randy’s
Trucking Inc. v. City of ShafteNo. 08-CV-00819-OWW-DLB, 2008 WL 5156665, at *3 (E.D.
Cal. Dec. 8, 2008).

Because CDCR is not a “person” under 42 U.Sdction 1983, plaintiff would be unable t
successfully litigate his Eighth Amendmentigiaagainst CDCR in California state couee
Maldonado v. Harris370 F.3d 945, 951 (2004) (“State agenciesare not “persons” within the
meaning of § 1983, and are therefore no¢aatle to suit under that statutesge also Rossco
Holdings Inc. v. State of Californi212 Cal. App. 3d 642, 661-62 (20(&}ate of California and

its agencies are not “persons” under 42 U.S.Qiwed983.) Therefore disssal with prejudice of

U7
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the Eighth Amendment claim against CDCR is appiate. CDCR argues that plaintiff would be
unable to successfully prosecute his state lagligence claims against CDCR in California state
court because he has not complied with the GaiigoTort Claims Act. (Dkt. No. 142 at 3.)
Because plaintiff's compliance with that Act is unsettled, dismissal withighogg of his negligence
claims against CDCR would be pmoper at this time. Accondgly, plaintiff's Eighth Amendment
claim against CDCR iBisMISSED with prejudice. Plaintiff’s stte law claims against CDCR are
DismisseD without prejudice to his alitiy to bring these claims separately in state court.

3. Eighth Amendment Claim Againstthe Individual CDCR Defendants

In his FAC, plaintiff alleges that the inddual CDCR defendants Zamora, Ellis, Kuersten
and Sepulveda “were aware of Plaintiff's serious medical needs,” “[knew] that Plaintiff faced {
substantial risk of serious harmaihd “fail[ed] to take reasonakdéeps . . . to obtain necessary an(
proper medical treatment for Ri#ff's medical conditions.” (ARC at 11 9-12.) The individual
CDCR defendants argue that plaintiffers merely conclusory alig@tions and a bare recitation of
the elements of a deliberate indifference cla{ibkt. No. 123 at 8-10.) Specifically, they claim
that plaintiff offers no factualupport for his assertions that defentiaknew of his medical issues,
failed to act to remedy the situation, or hael &bility to do so. (kt. No. 123 at 8-10.)

The Court agrees that plaintiff's factual gigions are insufficiertb make probable his
Eighth Amendment claim against the individual ©® defendants. Deliberate indifference to a
prisoner’s serious medical needs violates the Eighth Amendrastdlle v. Gamblet29 U.S. 97,
104 (1976). A prison official vieltes the Eighth Amendment only when two requirements are |
(1) the deprivation alleged is, objectively, sufficiergrious, and (2) thdfecial is, subjectively,
deliberately indifferent to thmmate’s health or safetySee Farmer v. Brennab11 U.S. 825, 834
(1994). A “serious” medical need exists if thduee to treat a prisonersondition could result in
further significant injury or theunnecessary and wanton infliction of paind. The following are
examples of indications that a prisoner has a “serious” need thcah&reatment: the existence off
an injury that a reasonable doctor or patigotld find important anevorthy of comment or
treatment; the presence of a medical condition that signilfycaffects an individual's daily

activities; or the existence ohronic and substantial paiMcGuckin v. Smith974 F.2d 1050,

)

met:
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1059-60 (9th Cir. 1992nverruled on other grounds, WMX Techs., Inc. v. Millé4 F.3d 1133,
1136 (9th Cir. 1997) (en banc).

A prison official exhibits diberate indifference when Henows of and disregards a
substantial risk of serious harm to inmate heabe Farmer511 U.S. at 837The official must
both know of‘facts from which the inference could beadn” that an excessive risk of harm
exists, and he must actually draw that infereride.“A difference of opinion between a prisoner-
patient and prison medical authaed regarding treatment does notegrise to a 8 1983 claim.”
Franklin v. Oregon662 F.2d 1337, 1344 (9th Cir. 1981). Where doctors have chosen one co
of action and a prisoner-plaintébntends that they should have chosen another course of actid
the plaintiff “must show that thcourse of treatment the dodt@hose was medically unacceptabl
under the circumstances . . . and the plaintiff ,sbstv that they chose this course in conscious
disregard of an excessive rigkplaintiff's health.” Jackson v. McIntost®0 F.3d 330, 332 (9th
Cir. 1996) (internatitations omitted).

Here, plaintiff alleges thdhe individual CDCR defendants mee‘aware” of his “serious
medical needs,” and that he “face@ubstantial risk of harm,” arldey nonetheless failed to take
steps to ensure plaintiff was provided “necessauy proper medical treatment.” Other than the
recitation of the elements of his Eighth Amendingaim, however, plaitiff offers no factual
allegations to make his Eighth Amendment claim plausible. For exaatibpleygh plaintiff alleges
that defendants stopped his epidumgctions, failed to provide hi with pain medication, and did
not present him for appointmemtsth doctors (FAC at 1 18, 20, 23)aintiff provides no facts to
support his assertion that eachlod named defendants knew of his serious medical need or thd
they consciously disregarded a serious risk ofhaBy the same token, plaintiff does not specify
the role each individual defendant played ia tiperative factual basis for the alleged Eighth
Amendment violation, nor does he state factmade plausible any inference relating to each
defendant’s particular rol@ the alleged wrongdoingSeeTwombly 550 U.S. at 555 (a pleading
should give the defendant fair re of what the claim is angpon what grounds it rests). Even
construed in the light most favotelio plaintiff, his conclusorand generalized allegations do nof

state a claim that he is efet to relief as to each tffie individual CDCR defendants.

lrse

n,

D
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For these reasons, the Court finds that pfaimds failed to stata claim under the Eighth

Amendment. This claim is thidismISSED without prejudice.
4. State Law Negligence Claims againshe Individual CDCR Defendants

Plaintiff next alleges @ims for: (1) negligence; and (2) negligepes sepursuant to
California Government Code section 845.6 aghaihe individual CDCR defendants. The
individual CDCR defendants countiat plaintiff's negligencelaim offers only conclusory
statements devoid of the facts necessary to pgsopitte a claim. (DkiNo. 123 at 13-14.) They
also argue that plaintiff hasiliad to allege facts sufficient &tate a claim for negligenper se
under the statute. (Dkt. N©23 at 14-16.) The Court considers each claim in turn.

A. Negligence Claim

Under California law, an acin in negligence requires a shogthat the defendant owed
the plaintiff a legal duty, that the defendant bresitthe duty, and that the breach was a proxima

or legal cause of injuries suffered by the plaintifinited States Liab. Ins. Co. v. Haidinger-Haye

Inc., 1 Cal.3d 586, 594 (Cal. 1970); 6 Witkin, Summafyal. Law (9th ed. 1988) Torts, § 732, p.

60.

Plaintiff's negligence claim incorporates byamnce all of the allegations in the FAC and
includes a recitation dhe elements of a negligence claim. (FAC] 35.) But, as discussed in tH
section immediately above, pléifis allegations amount to little more than conclusory statemer
of culpability grounded in insuffient factual support and thud) not demonstrate the requisite
plausibility undeldgbal andTwombly See Ighal556 U.S. at 678fwombly 550 U.S. at 570.
Likewise, a bare recitation of the elementaaiaim is insufficient to fulfill the pleading
requirements.See Twomb|y550 U.S. at 555 (compliance witie pleading standards “requires
more than labels and conclusions, and a formuéaiitation of the element# a cause of action
will not do . . ..”). In order to state successfudlyegligence claim, plaintiff must allege specific
facts that support an inference that each CDOBndiant’s action or inaction comports with the
elements of his claim. Because he has not donihe Court finds that plaiiff's negligence claim
does not meet the FRCP Rule 8 pleaditasndard. Accordingly, this claim BisMISSED with

leave to amend.

10
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B. NegligencePer Se Claim

To support his claim for negligenper se plaintiff cites to California Government Code
section 845.6.

Public entities in California are not liable firtious injury unless liability is imposed by
statute. Cal. Govt. Code § 81F5]overeign immunity is the de in California; governmental
liability is limited to exceptions gifically set forth by statute.Cochran v. Herzog Engraving

Co., 155 Cal. App. 3d 405, 409 (1984). SewxtB45.6 states in relevant part:

“Neither a public entitynor a public employee is liable for injury proximately
caused by the failure of the employedumish or obtain medical care for a
prisoner in his custody; but, except as otherwise provided by Sections 855.8 and
856 [concerning mental illness and addiction], a public employee, and the public
entity where the employee is acting withine scope of his employment, is liable

if the employee knows or has reason to kribat the prisoner is in need of
immediate medical care and he failgdake reasonable action to summon such
medical care.”

Castaneda v. Dep'’t of Corr. & Rehal212 Cal. App. 4th 1051, 1070 (20183\iew deniedMay 1,
2013).

In order to state a claim under section 845 jisoner must establish three elements: (1)
the public employee knew or had reason to knotheiheed (2) for immedie medical care, and
(3) failed to reasonably summon such cadett v. Penne439 F.3d 1091, 1099 (9th Cir. 2006)
(citation omitted). “Liabiliy under section 845.6 is limited serious and obvious medical
conditions requiring immediate careéWatson v. Stat21 Cal. App. 4th 836 (1993).

Plaintiff has not alleged facts sufficientdstablish that defendinhad the requisite
knowledge of his need for medical care under thageof section 845.6. It is nowhere alleged th

plaintiff's medical need was obviows severe and that defendakitew and chose to ignore that

need. Rather, plainti’ condition was chronic art received regular treatment for his symptoms.

Plaintiff may desire diffeent care than what heas provided, but thiglone does not meet the
standard for relief under section 845.6. As aésed above, although plafhalleges that the
defendants stopped his epidlinjections, failed tgrovide him with pain medication, and did nof

present him for appointments with doctors (FACIY 18, 20, 22), plaintiff does not specify whicH

11
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of the individual CDCR defendants committed theds,ar allege what they knew of his conditio|
and when they knew it. The only symptoms pl#imtieges that he suffedewere pressure in his
back and back pain. (FAC at § 25.) To the exteaithis disc disease mé&sted in symptoms that
were perceivable to the defendgrite would be well-advised $et those symptoms out in any
proposed Second Amended Complaint. He mst pllead facts making clear the role of each
individual CDCR defendantSeeTwombly 550 U.S. at 555 (pleadinga@hid give the defendant
fair notice of what the claim is and upon what groundssts). In light of these deficiencies, the
Court concludes that plaintiff has not complieithvihe pleading standard under FRCP 8(a). Fol
this reason, plaintiff'€laim under section 845.6 BisMISSED without prejudice.

C. California Tort Claims Act

As a final matter, plaintiff has failed to alletfet with respect to his state law negligence
claims, he has complied with the Califoriiiart Claims Act. Cal. Gov't Code 88 900—998.3.

The California Tort Claims Act requires, asandition precedent to suit against a public
entity, the timely presentation of a written claim &mel rejection of the claim in whole or in part.
Mangold v. California Pub. Utils. Comm'67 F.3d 1470, 1477 (9th Cir. 1995) (citiBgipes v.
City of Bakersfield145 Cal. App. 3d 861 (1983)). “Where cdiapce with the Tort Claims Act is
required, the plaintiff must allege compliaraecircumstances excusing compliance, or the
complaint is subject to general demurreld’; see also Karim-Panahi v. Los Angeles Police Dep
839 F.2d 621, 627 (9th Cir. 1988) (sttiet law claims are barred l@ss presented to public entity
before commencing suit) (citing Cal. Gov’'t Code 88 905, 945.4, 950.2 (West T9&&)a v.
O'Connor 764 F.2d 703, 707 (9th Cir. 1985) (failurectmmply with claim-filing requirements
imposed by California Torts Clain#sct bars pendent state claimsjy’d on other grounds480
U.S. 709(1987)Neal v. Gatlin 35 Cal. App. 3d 871, 877—78 (1973) (where public employee ws:
acting within employee’s express or implied auiftypnotwithstanding wrongfuhature of the act,
complaint based on such act was properly dismdigsefailure to allege filing of claim with
employing public entity)).

Here, plaintiff's FAC does nathention, much less allege, compliance with California Tof

=]

nS

Claims Act procedures. Althoughamtiff broadly claims that he has exhausted his administrative
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remedies (FAC at 1 34), that alone is not sudhti In order for his suit against CDCR and the
individual CDCR defendants to pred here, plaintiff must demoretie that he presented a writte
claim to CDCR that was rejeatt in whole or in partSee Moore v. Thoma853 F. Supp. 2d 984,
1007 (N.D. Cal. 2009) (discussing the requireradot suing Californisstate entities and
employees; citingnipes 145 Cal. App. 3d 861). Such a claim must be filed with the state enti
within 6 months of the date of the incidentass leave to file a late claim is grantdd.

Plaintiffs FAC does not allege compliance wiltese requirements; nor does it even mention th
California Tort Claims Act.

As was stated on the record during the heavmghis Motion, the parties are to meet and
confer regarding plaintiff’'s compliance withelCalifornia Tort Claim#\ct. Upon filing any
proposed Second Amended Complaint, plaintiff spadlide a statement concerning the nature 4
result of the meet and confer.

For these reasons, Plaffif state law claims arBismiSSED without prejudice.

5. Injunctive Relief Remedy

Plaintiff seeks an order from this Courtré&wenting Defendants from denying Plaintiff
necessary medical care.” (FAC at Y 45.) Howephkintiff's FAC does not demonstrate how the
relief he requests would remedy his alleged isgiriPlaintiffs FAC appears to request injunctive
relief against CDCR and the individual CDCR dawefants, but plaintiff is no longer housed in a
CDCR facility. (FAC at 1 41-46.) The FAC alappears to request injunctive relief against
defendant CCA, the operator of the facility wanée is currently housed, but CCA has not been
served as of the date of this Order. Atliearing on this motion, plaintiff represented that the
request for injunctive relief reias solely to defendant CCA, busitAC does not reflect this fact.
Should plaintiff file a Motion for Leave to File a Second Amended Complaint and seek injunc
relief, he must specify to whicdefendants such relief pertains.

Accordingly, plaintiff's requestor injunctive relief isDiIsMISSED without prejudice.
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CONCLUSION
Accordingly, the Motion to Dismiss claims against Defendants G. Ellis, L. Zamora, M.
Sepulveda, and M. KuerstenGRANTED with leave to amend. The Motion to Dismiss claims
against Defendant J. Clark Kelsd@&ANTED without leave to amend, and the claims against hir
areDisMISSED with prejudice. The Motin to Dismiss of CDCR i&RANTED without leave to
amend. Plaintiff's state law claims against CDCRsaISSED without prejudice, and his EightH
Amendment claim against CDCRDIBSMISSED with prejudice.
If plaintiff wishes to file a Second Amend€bmplaint, he must do so as part of a Motion
for Leave to Amend, to be filed no later tizZhdaysafter the date of this Order. Any Proposed
Second Amended Complaint must fulfill the following requirements:
1. Plaintiff must take care to seut clearly which allegationgertain to which defendants
and which facts support each allegation;
2. Plaintiff must specify which defendantseaubject to injunctive and other forms of
relief;
3. In order to plead state law negligencaiis against the individual CDCR defendants,
plaintiff must also affirmatively plead that he has fulfilled the exhaustion requireme
of the California Tort Claims Act; and

4. Plaintiff may not name Doe defendantaiRroposed Second Amended Complaint.

In addition, plaintiff shall seerdefendant CCA no later th&0 daysfrom the date of this
Order. Failure to serve CCA hyishdeadline shall result in dismissal of claims against CCA for

failure to timely serve pursuant toderal Rule of Civil Procedure 4(m).

WW

YVONNE GANzALEZ”ROGERSS
UNITED STATES DISTRICT COURT JUDGE

T 1SS0 ORDERED.

Date: October 31, 2014
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