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Land Home Financial Services et al Doc

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

JOHN FRANCESM CCLOSKEY, |11 et al., CaseNo.: 12-CV-02775 YGR

. ORDER GRANTING MOTION TO DISMISS
Plaintiffs,

VS.

LAND HOME FINANCIAL SERVICES et al.,

Defendants.

Plaintiffs John Frances McCloskey, Il angrin Bailey McCloskey (“Plaintiffs” or the
“McCloskeys”) bring this foeclosure-related action agaimfendants Land Home Financial
Services; Wells Fargo Bank, N.A. (sued as Wells Fargo Bank) (“Wells Fargo”); Wells Fargo A
Securities Corporation; HSBC Bla USA, N.A., Trustee For Wie Fargo Mortgage Backed
Securities 2007-7; and Mortgage Electronic Regigin Systems, Inc. (“MERS”) (collectively
“Defendants”) on the basis that none has theguvdw foreclose on their home. Plaintiffs’
complaint alleges six causes of action: (1) Wrahgbreclosure; (2) Fraud; (3) Quiet Title; (4)
Declaratory Relief; (5) Violatioof the Real Estate and Settlamh®rocedures Act, 12 U.S.C. 8
2601; and (6) Violation of the Truth Lending Act, 15 U.S.C. § 1641(9).

Having carefully considered the papers submitted the pleadings in this action, for the
reasons set forth below, the Court her&RANTS the Motion to Dismis$VITHOUT PREJUDICE

andWITH LEAVE TOFILE A MOTION TO AMEND.
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United States District Court
Northern District of California
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. BACKGROUND

The Court takes judicial tige of the following facts:

On February 26, 2007, the McCloskeysrbwed $460,000 from Land Home Financial
Services (“Note”) secured by a Deed of Troistthe real property located at 4106 Cobblestone
Drive, Concord, California 94521 (the “Property”SeeDkt. No. 5, Request for Judicial Notice
(“RIN"), Ex. A.) MERS was nominee beficiary to the Deed of Trustld()

A Notice of Default was recorded on April 22011 with the Contr&osta County Recorder

for failure to make payment on the Note. (REX. B (“Notice of Default”).) On May 18, 2011,

MERS, as nominee for Land Home Financial Sa¥sj assigned the Deed of Trust to HSBC Bank

USA, N.A,, as trustee for Wellsargo Asset Securities Corporation. (RJIN Ex. C (“Assignment
the Deed of Trust”).) A Noticef Trustee’s Sale recorded &eptember 29, 2011 with the Contra
Costa County Recorder. (RIN Ex(“Notice of Trustee’s Sale”).)

The McCloskeys’ Complaint alleges as follows:

1) Plaintiffs are the owners @iie Property (Complaint § 12);

2) Wells Fargo Bank acquired ownership net in the Note from Land Home
Financial Services, the originating mortgage lendad then Wells Fargo sold the Note to Wells
Fargo Asset Securities Corporatiavhich in turn sold the Note to Wells Fargo Mortgaged Backse
Securities 2007-7, a Real Estate Investment Trdisf 21);

3) Land Home Financial Services never transfd the physical Note and therefore,
Defendants never perfected a security interestarProperty and this renders the Deed of Trust
null and void {d. 11 22-25);

4) When the original lender, Land Financgdrvices, sold the &m it never assigned
the beneficial ownership interaatthe Deed of Trust, which “spl the Note and Deed of Trust,

thereby terminating any interest Deflants may have had in the Properdy { 21);

! The Court may consider matter that is subject tacjatihotice — such as court filings and matters of pubj
record — without converting a motion tesdiiss into one for summary judgmemhtkee v. Los Angele250
F.3d 668, 688-89 (9th Cir. 2001). The Court fitlakst the documents submitted by Wells Fargo are
properly the subject of judicial notice. Fed. R. Evid. 201(b)(2).
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5) Wells Fargo Bank paid off the original Note when it purchased the Note from L4
Home Financial Services, which rensi¢ihe Deed of Trust null and voidi (] 26);

6) MERS has no authority to act as an d@gerd cannot proceed with foreclosure as
nominee for the beneficiary, and itiiiegal for MERS to do businesil( 11 28(i), 31); and

7) Defendants lost all ownership interest in the Note and Deed of Trust when they,
securitized and assigned the Nti& real estate trust poadi (11 33-52).

Based on the above, the McCloskallege six causes of action:

(1) “Wrongful Foreclosure” on the grounds timaine of the Defendants has authority to
foreclose;

(2) “Fraud” because a Defendant misrepresetitatit was entitled to receive mortgage
payments and then “fraudulently” represented thiahd authority to foreclose, when in fact no o
had such authority;

(3) “Quiet Title” because there is a clood the title that needs to be quieted;

(4) “Declaratory Relief” becaudbere is a controversy as to the true owner of the Prope

(5) Violation of RESPA because Defendagither gave or accepted kickbacks, and
accepted unearned fees; and

(6) Violation of TILA because, Defendants did not notify Plaintiffs in writing within 30
days of assigning the Note.

. LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) testddwal sufficiency of the claims alleged in

ind

e

'ty

the complaint.lleto v. Glock, InG.349 F.3d 1191, 1199-1200 (9th Cir. 2003). To survive a motjon

to dismiss, “a complaint must contain sufficieattual matter, accepted as true, to ‘state a claim|
relief that is plausible on its face.Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotiBgll Atl.

Corp. v. Twombly550 U.S. 544, 557 (2007)). Dismissal unRele 12(b)(6) may be based on thg
lack of a cognizable legal theory or on the alogseof sufficient factalleged under a cognizable
legal theory.Navarro v. Block250 F.3d 729, 732 (9th Cir. 2001). The McCloskeys’ Complaint

deficient in both respects.
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1.  DISCUSSION

Two days after the McCloskeys filed an Opigioa to Defendants’ Motion to Dismiss, the
McCloskeys moved for alax ParteTemporary Restraining Ordgmedicated on the same legal
and factual theories as the Complair€oifnpareDkt. No. 1with Dkt. No. 15.)

As set forth in the Court’s Ord&enying Plaintiffs’ Motion for arEx ParteTemporary
Restraining Order:

1) The notion that MERS has no authorityattt as an agent here and Defendants all
lack standing to foreclose because the note andafdaast were separated and securitized befol
they were properly assigned has repeatedly bgjented by numerou®arts in the Northern
District and in the Califoria Courts of Appeal.

2) There is no requirement to produce the original note in order to proSeede.g.,
Pantoja v. Countrywide Home Loans, N840 F. Supp. 2d 1177, 1186 (N.D. Cal. 2009) (“under
California law, there is no requirement for the production of an original promissory note prior
initiation of a nonjudiciaforeclosure”).

3) MERS has repeatedly been held to havalal basis to proceed with foreclosure a
nominee for the beneficiarnyGeeGomes v. Countrywide Home Loans, 1i1®@2 Cal. App. 4th
1149, 1156-57 (Cal. Ct. App. 2011) (n@ttual basis to suspt that MERS lack[ed] authority to
proceed with foreclosure”F.ontenot v. Wells Fargo Bank, N,A98 Cal. App. 4th 256, 270-71
(Cal. Ct. App. 2011) (MERS as nominee for lendamxld act with authorityo assign interest in
note, burden on plaintiff to desnstrate lack of authorityHerrera v. Fed. Nat'l Mort. Asso05
Cal. App. 4th 1495, 1505-06 (Cal. Ct. App. 2012) (same).

4) Recordation of the assignment of an inteneshe deed of trust is not essential in
order to proceed with a foreclosur8eeHaynes v. EMC Mortg. Corp205 Cal. App. 4th 329, 336
(2012),rev. deniedAug. 8, 2012) (where deed of trusvolved, the trustee may initiate
foreclosure irrespective of whether an assignroéttte beneficial inters is recorded).

5) The “statutory requirement [Civil Code2932.5] that an assignment of the
beneficial interest in a debt seed by real property must be reded in order for the assignee to

exercise the power of sale applies onlatmortgage and not to a deed of trusEdlvo v. HSBC
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Bank USA, N.A199 Cal. App. 4th 118, 122 (Cal. Ctp 2011) (demurrer properly sustained
without leave to amend, notwithstiing there being no recording thfe lender’s assignment of the
deed of trust, and assignee and MERS were entdlet/oke the deed’s powef sale provision).

6) Securitization of a loan is nqier se improper and does not deprive MERS of a
power of sale when the note is assidno a trust pool, as alleged heBeeBascos v. Federal
Home Loan Mortg. Corp2011 WL 3157063, *6 (C.D. Cal. 2011) (plaintiff borrower had no
standing to challenge securitization of lodmgne v. Vitek Real Estate Industries Grodp3 F.
Supp. 2d 1092, 1099 (E.D. Cal. 2010) (“The argumentphudies lose interest in a loan when it ig
assigned to a trust pool has also beercregeby numerous shirict courts.”);Benham v. Aurora
Loan Services2009 WL 2880232 at *3 (N.D. Cal. Sep. 1, 2009tfter courts in this district have
summarily rejected the argument that companiesMIERS lose their power of sale pursuant to t
deed of trust when the original prasory note is assignea a trust pool.”).

The Complaint also must be dismissed for these additional reasons:

7) The First through Fourth caes of action fail to pleaithe tender element.

8) Plaintiff’'s Opposition does na&ddress Defendants’ arguments for dismissal of th
Fifth cause of action for Violaih of RESPA or the Sixth causeasdtion for Violation of TILA,
which the Court takes as a tacit concession the neither claim has merit.

9) The RESPA claim appears to be time baratdeast as pled in the Complaint.
V. CONCLUSION

For the reasons set forth above, the Motion to DiSmGKRMNTED.

Plaintiffs may file a motion to amend the complaint within 21 days of the date this Ord¢
filed.

Failure to file a motion to amend will resuidtdismissal of this action for failure to
prosecute.

This Order Terminates Docket Number 4.

| T IsSo ORDERED.
Dated: February 13, 2013 6’»“" W&f‘

(/' YVONNE GONZALEZ ROGERS
UNITED STATESDISTRICT COURT JUDGE
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