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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

MICHAEL JOHN RODRIGUES, CaseNo. 12-¢cv-02831YGR

Petitioner ORDER DENYING AMENDED PETITION FOR
WRIT OF HABEAS CORPUS
VS.
RON BARNES,
Respondent

INTRODUCTION
Petitioner Michael John Rodrigues, a state prisoner, brings the instant petition for writ
habeas corpus pursuant to 28 U.S.C. section 2254, challenging his 2009 conviction. (Dkt. N
A San Benito County jury convicted Petitioner, a former San Benito County Sh&édpartment
Sergeant, of three counts of forcible rape (Cal. Penal Code § 261(a)(2)), and one count of sf
rape (8 262) involving three complaining witnesses. Petitioner raises twelve grounds for the
petition, alleging ineffective assistance of counsel on various bases, as well as erroneous

admission and exclusion of evidence by the trial court.
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Respondent Ron Barnes has filed an answer and a memorandum of points and autharitie:

in support thereof. (Dkt. No. 36.) Petitioner has filed a traverse. (Dkt. No. 43.) Having read
considered the papers filed in connection with this matter and being fully informed, the Court
herebyDENIES the petition for the reasons set forth herein.
PROCEDURAL HISTORY

Petitioner was found guilty of three counts of forcible rape (Cal. Penal Code 8§ 261(a)(
and one count of spousal rape (8 262) involving three complaining witnesses. The jury acqu
petitioner on three other sex offense charges involving a fourth complaining witness. On
November 20, 2009, petitioner was sentenced to four consecutive terms of 15 years to life

imprisonment, or 60 years to life, in state prison under the One Strike Law, California Penal

and

Code
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section 667.61, subds. (b) and (e)(4).
Petitioner appealed from that conviction and filed a petition for writ of habeas corpus V

the California Court of Appeal. (Original Federal Habeas Petition, Attachmeir2May 18,

2011, the California Court of Appeal affirmed the judgment of conviction and denied the petit

for writ of habeas corpus. (Respondsiiixhibits Lodged February 21, 2013REL”], Exh. 4)

On August 24, 2011, the California Supreme Court denied the petition for review of the direct

appeal (RELExh. 6) and denied the petition for review of the habeas corpus petition.

On June 1, 2012, petitioner filed his original federal petition for writ of habeas corpus.
(Dkt. No. 1.) On January 31, 2013, petitioner fiteftr'st amended petition for writ of habeas
corpus, adding six claims, and thereafter requested a stay pending the exhaustion of state rg
as to his unexhausted claims, which this Court granted. (Dkt. No. 10.)

Petitioner filed a second petition for writ of habeas corpus in the San Benito County

Superior Court. (Respondeh8upplemental Exhibits Lodged September 15, 20RBEL’],
Dkt. No. 36-3Exh. 11.) On October 16, 2016, the Superior Court found the second petition t
timely and otherwise denied the petition. (See RSEL Exh. 12, Dkt. No. 36-4 at 18.) Petitiong
then filed a petition for writ of habeas corpus with the California Court of Appeal. (RSEL Exh|
12.) That petition was summarily denied on February 1, 2017. (RSEL Exh. 13.) On March 2
2017, the California Supreme Court denied the petition for review. (RSEL Exh. 14.)

Once those additional claims were exhausted, the First Amended Petition herein was
deemed filed as of January 31, 2013. (Dkt. No.“E2&$t Amended Petitidij.)

On May 13, 2017, this Court issued an Order to Show Cause as to the First Amended
Petition. Respondent filed its answer and brief in support thereof on September 15, 2017. (I
No. 36, [‘Oppo?’].) Petitioner filed his traverse on February 15, 2018. (Dkt. No"T48yersé].)

The Amended Petition raises twelve claims: (1) ineffective assistance of cOUAEE!)(
based upon trial counsel failing to object to improper expert testimony on rape trauma syndrg
(2) IAC based upon trial counsel failing to cressmine prosecution rape trauma syndrome

expert adequately; (3) IAC based upon trial counsel failing to investigate and present expert
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testimony on rape trauma syndrome adequately to counter the prosecutiois égpmony; (4)
IAC based upon trial counsel failing to investigate and present expert testimony on witness
reliability; (5) IAC based upon trial counsel failing to impeach Diectedibility adequately; (6)
the trial courts erroneous exclusiasf a declaration from petitioner’s former wife, “Kristi”
impeaching her trial testimony in violation of petitiorgeconstitutional rights to confront the
witnesses against him, to present a defense, and to due process of law; (7) IAC based upon
counsel failing to seek admission of those portions of Ksisleclaration relevant to impeach her
trial testimony, her other statements to the police, and her credibility; (8) the triabcourt
erroneous admission of evidence of prior sex offenses to prove criminal disposition in violatid
due process; (9) prosecutorial misconduct during argument in violation of petgioner
constitutional rights to the effective assistance of counsel and to due process of law; (10) 1A(Q
based upon trial counsel failing to object adequately to prosecutorial misconduct during argu
(11) IAC based upon appellate counsel failing to raise meritorious claims of prosecutorial
misconduct; and (12) cumulative prejudice in violation of due process based upon all the
foregoing.
UNDERLYING FACTS

The Court adopts as its account of the facts the summary set forth in the last reasone
opinion in this matter, the California Court of Appaadecision on direct review of Petitiorger
conviction! This summary is presumed correct. See Hernandez v. Small, 282 F.3d 1132, 11

n.1 (9th Cir. 2002); 28 U.S.C. § 2254(e)(1).

Counts| and 11

Jane Doe met [petitioner] in 1999 when he was looking for a missing dog
in the apartment complex where she lived. They eventually entered into an
intimate relationship. [Petitioner] typically visited Jane at her apartment in the
early morning hours after his shift. He would arrive in his patrol car, wearing his
uniform. One day, Jane received a telephone call from a woman who identified
herself as [petitionet$ wife, Kristi. Jane told Kristi that she knew that the Mikey
Rodrigues she was going out with was not married. Approximately two months
into Janés relationship with [petitioner], after she got to know him better, she told

1 People v. Rodrigues, No. H035024, 2011 WL 1885367 (Cal. Ct. App. May 18, 2011)
(unpublished opinion) (REL Exh. 4).
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[petitioner] that she did not want to see him anymore. He then called her several
times a day wanting to still see her, and he came to her apartment repeatedly and
knocked on her door.

Sometime in middle to late 1999, [petitioner] came to Faapartment
and insisted on coming inside, even after she told him that she did not want him
to. He repeatedly rang the doorbell, opened and closed the mail slot, and pounded
on the door until she let him in. He came inside and, while they were talking, he
walked Jane backwards into her bedroom. She sat down on the bed and told him
that they had to break off their relationship. He proposed marriage and she told
him no. He tore off her underwear and penetrated her vagina with his penis even
though she said that she did not want to have sex with him. Afterwards, she was
able to push him away. He laughed and left the apartment, and she locked the
door behind him.

A similar thing happened months later, in the winter of 2000. Jane was on
her break at work when [petitioner] called her on her cell phone and insisted on
seeing her on her lunch hour. She agreed to meet him at her apartment. When she
got there, she told him again that she did not want to see him anymore. Once
again he proposed marriage. He pushed her against the couch in her apartment
and pulled down her pants. He took off her underwear and penetrated her vagina
with his penis even though she saip. Don't. Leave me alon&. However, this
time when Jane pushed [petitioner] away, he hit his head on the edge of a chair.
He got up, got dressed and left. Jane did not see [petitioner] again.

Jane never reported the two incidents involving [petitioner] until a
Hollister police officer came to her home one day and questioned her about him.

Count 3

Kristi met [petitioner] in September or October 1994. She was driving
home from a baby-sitting job when she noticed a patrol car following her. When
she pulled over, she asked [petitioner], the officer in the patrol car, if she had done
something wrong. They had a conversation and began dating shortly thereafter.
They married in May 1996.

About four years later, Kristi noticed some unfamiliar phone numbers on
[petitioner]s cell phone bill. She called one of the numbers that had showed up
more than once, which turned out to be Jane aerk number. Kristi asked
Jane Doe why the phone bill showed the number being catiebde wee hours of
the morning? Jane Doe said that [petitioner] had been calling and visiting her. In
the summer of 2005, John Klauer, a licensed private investigator, advised Kristi
on how to look up information about people online. Kristi had told John that
[petitioner] had been unfaithful to her.

Kristi testified that one night in February 2006, she and [petitioner] were
in bed, starting to have sex, whgijt got a little scary, weird kind of.
[Petitioner] acted likésomeone | had never seen befotde pulled off her
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clothes and grabbed her hait]e held my hair and asked me if I liked it like

that” She responde€tNo. No” She told him to stop and she tried to push him

away but he continued. He held her down and he forced her legs open with his
hands, causing a bruise on her inner thigh. He penetrated her vagina with his
penis, ejaculated, and then went to sleep. She was frightené&uh atmeck’”

“[L]ike I said, | never saw that sid®f him. The next morning, Kristi told Anisha
Klauer what had happened. Anisha told her that it was a form of rape and that she
needed to report it. Kristi did not report it becatigg was my husband.

Anisha testified that she met Kristi when their husbands worked together
at the Sheriffs Department. One Saturday morning in February 2006, Kristi
called Anisha and said that the night before [petitioner] had raped her. Kristi said
that [petitioner] had held her down in bed by her hair and forced her legs apart.
When she told him no, and to stop, he continued, causing her to have bruises on
her thigh. Kristi said that she had never seen that side of [petitioner] before and
that she was really shocked. Anisha told her husband John Klauer what Kristi had
said and he told Anisha to tell Kristi to report it to the police. John also said that if
Kristi did not want to report it to the police, she should call the sheriff
department because that was [petitiotseglnployer. Kristi told Anisha that she
was afraid to report it because she did not think that anything would be done
about it.

Some time after this incident, detectives from the shemfépartment
interviewed Kristi during their investigation of [petitioner]. At that time, Kristi
told the detectives essentially what she testified to at trial. At the direction of the
sheriff's department, Kristi also reported the February 2006 incident to the
Hollister Police Department. Anisha did not make a report of Ksigtione call
until Hollister police officers questioned her following Kristreport of it to
them.

Kristi and [petitioner] started marriage dissolution proceedings and she
and her children moved into her paréritsme. She also got a restraining order
against [petitioner]. One night, when Kristi had been drinking, [petitioner] called
her but she would not answer the phone. [Petitioner] then came and knocked on
the door and looked in the windows. Because her ‘ghifgend was with her, and
Kristi did not want the friend to have to walk home while [petitioner] was outside,
Kristi put the children in the car and drove down the street. She was pulled over
by a Hollister police officer and told to get out of the car. She was arrested for
suspicion of driving under the influence, but the charges were dismissed after she
filed a motion arguing that it was an unlawful stofpecause the arresting officers
listened to, at the time, the estranged husband of myself, Mr. Rodrigies
“they never contacted me or talked to nie....

As a result of the incident, Kristi lost custody of her children and was
allowed only supervised visits with them for six hours every Saturday. After she
attended alcohol rehabilitation, she tried to get custody of her children back, but
the family court told her that she had to attend AA for a longer period of time
first. Kristi was devastated, and she told [petitioner] that she would do anything to
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get her children back. [Petitioner] asked her to talk to his defense investigators,
and she did so in September 2008. She answered their questions and they typed
up a statement for her to sign. She read it and signed it. The statemétruevas

and honest.Soon thereafter, Kristi was allowed overnight visits with her

children, and she entered into a-50 custody agreement with [petitioner] as part

of their jJudgment of dissolution against the advice of her attorney.

Kristi testified that at the time of [petitionés]trial, she was living with
Brian Cain. Cain testified that he and Kristi were living together and that they
have a child together. Their relationship started while Kristi was separated from
[petitioner] and living with her parents. Cain has known [petitioner] for 15 years,
and he was friends with both [petitioner] and Kristi while they were married.
Cain further testified that, one Saturday in February 2006, Kristi called Cain and
said that [petitioner] had got on top of her in bed and pulled her sweat pants
down. He had held her by the hair and had S&@idhis how you want it every
night?’ She had saidNo, no, no. Stop, stopbut he had kept going. Kristi said
that she had sustained a couple of bruises on her leg from being held down.

Count 9

Lee B. was introduced to [petitioner] by her boyfriend, and [petitioner]
sent her an email on her birthday in September 2006. She did not know at first
who the email was from, because [petitioner] used the name Mark, but he sent her
various clues and she figured it out. [Petitioner] then called her repeatedly, saying
that he would like to get together and to get to know her. In mid-October 20086,
when she was home alone and in a great deal of pain after having had a tooth
extracted, she told [petitioner] that he could come over for a few minutes. When
[petitioner] arrived, he gave her a hug and sdids good to see you.

Lee's children sleep in her front room, so she does not do any entertaining
there. Therefore, Lee took [petitioner] to her bedroom. They sat on opposite ends
of the bed and watched television and talked. Then [petitioner] unbuckled his belt
and started to pull his pants down. Lee asked [petitioner] what he was doing. He
responded;What do you think’m doing” She told him;‘No, I’'m not going to
do this, | dort want to have sex with youShe said that she did not know him
and that she was in a lot of pain. She jumped off the bed and ran around it towards
the bedroom door, repeatedly saying no. [Petitioner] grabbed her by the arm, said
that nobody tells him no, pulled her back, and threw her down on the bed. He kept
her pinned to the bed with her hands over her head while he removed her sweat
pants. She repeatedly told him no and struggled to get away. He penetrated her
vagina with his penis and ejaculated. She was horrified; she thought that he had
just raped her and that there was nothing she could do about it because he was a
deputy sheriff. She started to cry and séidat was not a very nice thing you
just did to me: [Petitioner] left, saying that he be in touch. Lee told her friend
Susan about the incident soon after it occurred.

Subsequently, [petitioner] repeatedly called Lee, sometimes 10 or 11 times
a day. She would not answer the phone for days on end. When she did finally
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answer the phone, [petitioner] talked her into seeing him again. They eventually
began an intimate relationship, and they were still seeing each other when
[petitioner] was being investigated on other charges. The skasfffce

contacted her in October 2007, and she told [petitioner] about the contact when
she was on her way to talk to the investigating officers. [Petitioner] told her that,

if she really loved him, she would do the right thing for him and protect him.
Therefore, Lee did not tell the detectives the truth that day. She told them that she
knew [petitioner] and that the person they were describing was not the person she
was seeing.

After Lee spoke to the detectives, she spoke to [petitioner] and told him:
“Well, honey, I just lied for you. And they asked me if | would take a lie detector
test, and | told them yés|[Petitioner] respondedDon’t worry. You worit have
to.” Lee said,“If | ever have to go to court for you, | will not lie for you thén.
Lee spoke to a detective from the sheésiffffice again in 2008, after she had
stopped seeing [petitioner]. She told the detective then that she had lied the first
time to protect [petitioner]. This time she told the detective the truth, which is
what she testified to at the trial.

Susan Hirtreiter testified that she was living with Lee in October 2006,
when Lee told Hirtreiter that [petitioner] came to their home and forced her to
have sex with him. Lee appeared withdrawn, but she did not complain of any
physical injuries. Hirtreiter told Lee that she should report it. Lee did not report it
at that time.

The Evidence Code Section 1108 Evidence
Misty R.

Misty R. testified that she dated [petitioner] for six to eight months in
1993, before she turned 18. She first met [petitioner] when she was driving home
from work one evening and he followed her for a while in his patrol car and then
pulled her over. The same thing happened again. Misty could not remember what
[petitioner] said to her but he did not give her a ticket either time. They went out
to dinner on their first date. She told him how old she was and he told her that he
was 32.

They had intercourse between five and ten times. At times it would
become violent. [Petitioner] hit her in her chest, back, arms or legs at times, and
once he held a gun to her head. He told her on several occasions that he would Kill
her and hide her body so that nobody would find her. She did not tell anyone
about the incidents. When she tried to end their relationship, [petitioner] sat
outside her work in his patrol car, followed her, and left her threatening phone
messages. She was finally able to break off her relationship with [petitioner] after
[petitioner] started seeing Kristi. A few years later, when she was working as a
reserve Marina public safety officer, she reported the incidents to the sheriff of
San Benito County.
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John Klauer

At the time of trial, John Klauer had been a reserve, or part-time, deputy
sheriff for 17 years. He knew [petitioner] through that employment. In May 2004,
[petitioner] was Johts supervising sergeant when he asked Johnto goto a
motorcycle gang task force event in Laughlin, Nevada with him. John drove them
down and they shared a hotel room. They arrived on a Friday and met with other
members of the task force on Saturday. On Saturday night, they went out drinking
with other off-duty officers. John had five to seven drinks over the course of five
to six hours. Around 3:30 a.m., [petitioner] stated that he was going back to their
hotel room. As John was walking back to their hotel about 20 minutes later, he
encountered [petitioner] talking to a woman in the parking lot near the hotel
lobby. [Petitionerf‘'was kind of groping her, holding her hand, had his arms
around hef’ It appeared to Jolifthat based on her demeanor and her dress, ... she
was most likely a drug addict and probably a prostitute as™welhn said that he
was going to go to bed and he left, but he saw [petitioner] entering the hotel with
the woman.

John went to the hotel room alone, got ready for bed, got into the bed
furthest from the door, and went to sleep. Around 15 or 20 minutes later, he heard
the door to the room open and people enter. After a minute or two, John looked
over and saw that [petitioner] was fully dressed but the woman had her jeans off.
When [petitioner] saw that John was awake, he threw the woman on top & John
bed and said;Fuck him...” John immediately pushed the woman away and told
[petitioner] to get her out of the room. [Petitioner] grabbed the woman and took
her to the other bed, and John went back to sleep.

A few minutes later, the woman approached John and whispered in his ear
that she did not want to have anything to do with [petitioner]. John told her to
leave. [Petitioner] grabbed the woman by the arm and took her into the bathroom.
John got up and listened at the bathroom door. He heard [petitionef}\saly;, if
it’s cocaine you want, | can go out and get you soiifee woman said that she
did not want to do anything, and then John heard some rustling noises. He
returned to bed. He heard [petitioner] and the woman leave the bathroom, stand at
the foot of [petition€is] bed, more rustling noises, and the woman scréldm,

Stop. Leave me alorie.

John saw that both [petitioner] and the woman were naked. The woman
was lying on her stomach on the bed. [Petitioner] was on top of her holding her
arms over her head and trying to penetrate her. She was trying to avoid the
penetration by moving her body and she continued to scream for him to stop.
[petitioner] said,;‘John, come over here and hold this bitch down foi’ Gahn
got up, grabbed [petitioner] off the woman, and swore at him. He told [petitioner]
that he had to get the woman out of the room. The woman yelled at both John and
[petitioner]. [Petitioner] grabbed the woman by the arm and threw her, naked, out
of the room.

[Petitioner] threw the womas clothes and purse out to her over the next
couple of minutes while she banged on the door. John yelled at [petitioner] that he
had to leave. [Petitioner] dressed and, three to four minutes after the woman left,
he left. John then went back to sleep. [Petitioner] returned to the room around
8:00 a.m., and told John that it was time to leave. They showered and drove home,
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during which they did not say much to each other. John told an internal affairs
officer about the Laughlin incident in July 2004. Because the woman had not
reported the incident, so it would be J&word against [petition&s], nothing
further was done. John told Kristi about the Laughlin incident in early 2006.

The Rape Trauma Syndrome Evidence

Jenny Adler, volunteer and counseling coordinator at the Silicon Valley
YWCA Rape Crisis Center, testified as an expert in rape trauma syndrome. She
did not conduct any investigation in this case and she did not know the specific
charges against [petitioner]. She described rape trauma syndr@me@amon
set of reactions that rape victims tend to experience following a sexual &dsault.
is a way of understanding the experiences of rape victims; it is not a diagnosis.

There are thregstages to the syndrome. The first stage‘eisis impact;
the second stage fseorganizatior?, and the third stage i$esolution” During
the crisis impact stagétheres a lot of shock and denialA lot of victims will
not report the sexual assault because they either do not realize that that is what
happened or they are trying to pretend that what happened was not a sexual
assault. A victim might also begin or continue a relationship with the perpetrator.
Then“a crash . . . occufsThe victims“usually end up going into a place of
despair and depression tteamuch worse than they have known before irrthei
life.” “You can see anxiety attacks starting at that point. You can see a difficulty
with eating, having difficulty sleeping, having nightmares, someone may develop
a lot of phobias at that poiiitDuring the reorganization stage, the victims
“become reorganized to accommodate the experience that they have had. . . .
[T]hey are trying to continue in their daily life but having a lot of symptomology
of someone who has gone through a sexual traéumaing the resolution stage,
the victims“finally regain a sense of stability in their lifves]. . . . You tend to see a
stability in their mood, a stability in their behavibHowever, some victims do
not ever get back to the same level of functioning that they had had before the
sexual assault. They might fall into a cycle of victimization, or turn to alcohol or
drug use, or display other self-harming behaviors.

Rape trauma syndrome can be very similar to posttraumatic stress
disorder. But because the trauma that a victim of sexual assault goes through is so
intense, it is different from that experienced by the victim of a car accident or
similar trauma. Statistics indicate that only one-third of sexual assaults on adults
are reported, both because of the shock and denial and because of the shame,
discomfort, and embarrassment that is associated with the issue.

The Defense Case

Maria Salazar testified that Jane Doe lives in the apartment complex she
has managed since 1978. Salazar usually walks the property around 9:00 p.m.
each night, but she does not do security checks. She has never seen [petitioner]
before. She does not remember seeing a stsecdf repeatedly coming to the




United States District Court
Northern District of California

© 00 N o o b~ w N P

N N N N N N N N DN P P R R R R R R R
0o N o o A WO N R O O 0O N o A W N - O

apartment complex in 1998 or 1999, or ever seeing a skatdputy visiting Jane
or knocking on her door.

Hollister Police Captain Carlos Reynoso interviewed Jane at her apartment
on September 13, 2007. Captain Reynoso testified that Jane told him that she had
had a relationship with [petitioner] for about seven months starting in October
1999. She said that he would come over at night when he was off work or when
he was on his way back from working in the south county, but she could not give
specific times. She did say that she usually got off work at 11:00 p.m., but
sometimes it was at 10:00 p.m.

Deputy Sheriff Tom Keylon testified that when he interviewed Jane Doe,
she said that her relationship with [petitioner] started in 2000. The parties
stipulated that[o]n September the 5th, 2007, Jane Doe . . . said to Sergeant
Keylon regarding [petitioner], . .“You know, he parked the vehicle in my
parking spacé?

Gregg Dietz, a private investigator, testified that he was hired by the
defense to follow up on Jane Deetatements, the police reports, and the grand
jury testimony. He went to Jaiseapartment complex and spoke with the
manager. He learned where Jangarking stall is. He also canvassed the area for
other residents who had lived there during the relevant time period.

Sheriffs Sergeant Tony Lamonica testified that he met [petitioner] when
he worked for the Hollister Police Department. When he began working for the
sheriff's department in January 2007, he worked under [petitioner]. Sometime in
2007, he was assigned to do an internal affairs investigation of [petitioner]. As
part of that investigation, he interviewed Lee B. one time. He asked her what she
thought of the allegations against [petitioner]. She responded that she had never
seen that side of [petitioner]. She said that [petitioner] had never been violent with
her and had never forced anything on her.

Deputy Keylon testified that he interviewed Lee B. two times as part of an
internal affairs investigation of [petitioner]. During the first interview, Lee did not
make any accusations against [petitioner]. During the second interview, which
was in September 2008, Lee said that she had lied during the first interview
because of her feelings for [petitioner]. After [petitioner] had harassed and
threatened her, she wanted to clear her conscience.

Kim DeShong testified that she knows [petitioner] because they used to
ride motorcycles together. She knows Lee B. because Lee was her mether-
law’s physical therapist, and they became friendly. Lee told DeShong about an
incident involving [petitioner]. DeShong approached Lee becalseseemed
kind of down; and DeShong asked her what the problem was. DeShong said that
she heard that Lee had been raped. Lee respdfidied; m just really pissed off.
| shouldrit have said it. It was a mistakeDeShong told Lee that she hoped Lee
would “fix the problent Lee responded that she would.
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Denise Caprino testified that she has been dating [petitioner] since July 21,
2007. One day, she and [petitioner] were having coffee when Caprino saw Lee B.
walk by them. Lee began sending Caprino text and voice messages in late August
or early September 2008. Lee also began driving by when Caprino was with
[petitioner]. Caprino responded by texting Lee that she was harassing her and that
she was going to call the police. Caprino did not call the police. [Petitioner]
admitted that he had had a sexual relationship with Lee B., but he denied having
had a relationship with anybody else except Kristi.

People v. Rodrigues, 2011 WL 1885367, at *2-9. (REL, Exh. 4 at 4-16.)
STANDARD OF REVIEW

Pursuant to the Antiterrorism and Effective Death Penalty Act of T99BOPA”), this
Court may entertain a petition for writ of habeas cofpudehalf of a person in custody pursuan
to the judgment of a State court only on the ground that he is in custody in violation of the
Constitution or laws or treaties of the United Sté&tez8 U.S.C. § 2254(a). The petition may not
be granted with respect to any claim adjudicated on the merits in state court unless the swte
adjudication of the claint:(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined by the Supreme
of the United States; or (2) resulted in a decision that was based on an unreasonable determ
of the facts in light of the evidence presented in the State court proc&edigl.S.C. § 2254(d).
The first prong applies both to questions of law and to mixed questions of law and fact, see

Williams (Terry) v. Taylor, 529 U.S. 362, 407-09 (2000), while the second prong applies to

decisions based on factual determinations, see Miller-El v. Cockrell, 537 U.S. 322, 340 (2003).

To determine whether a state court ruling W@sntrary t& or involved ari‘'unreasonable
applicatiory of federal law under subsection (d)(1), the Court must first identifydliearly
established Federal lawif any, that governs the sufficiency of the claims on habeas review.
“Clearly establishetfederal law consists of the holdings of the United States Supreme Court
which existed at the time the petitiofgestate court conviction became final. Williams (Terry),
529 U.Sat412. A state court decision‘isontrary t& clearly established Supreme Court
precedent if it‘applies a rule that contradicts the governing law set forth in [the SupremésCou
cases; or if it “confronts a set of facts that are materially indistinguishable from a decision of

Supreme] Court and nevertheless arrives at a result different from [its] pretédeat 405-406.
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The federal court on habeas review may not issue thé&simply because that court concludes in
its independent judgment that the relevant state-court decision applied clearly established fe
law erroneously or incorrectlyld. at 411. Rather, the application must‘bbjectively
unreasonableto support granting the writ. Id. at 409.

Under 28 U.S.C. section 2254(d)(2), a state court dectbased on a factual
determination will not be overturned on factual grounds unless objectively unreasonable in lig
the evidence presented in the state-court proceé&dbeg. MillerEl, 537 U.S. at 340; see also
Torres v. Prunty, 223 F.3d 1103, 1107 (9th Cir. 2000). Morebaeatetermination of a factual
issue made by a State court shall be presumed to be coamtthe petitionefshall have the
burden of rebutting the presumption of correctness by clear and convincing evidceS.C. 8§
2254(e)(1).

Further, even if a constitutional error is found, habeas relief may only be granted if the
error had &substantial and injurious effect or influence in determining thégwerdict” Penry
v. Johnson, 532 U.S. 782, 784 (2001) (quoting Brecht v. Abrahamson, 507 U.S. 619, 637 (19
Thus, in order to obtain habeas religf,state prisoner must show that the state touuting on
the claim being presented in federal court was so lacking in justification that there was an erf
well understood and comprehended in existing law beyond any possibility for fair minded
disagreemerit.Harrington v. Richter, 562 U.S. 86, 103 (2011lf. this standard is difficult to
meet, that is because it was meant tg luk.

In applying the above standards on habeas review, this Court revieViastheasoned
decisiorY by the state court. See Robinson v. Ignacio, 360 F.3d 1044, 1055 (9th Cir. 2004).

Specifically, when there is no reasoned opinion from the highest state court that eckikeler

petitioners claims, the court looks to the last reasoned opinion. Yst v. Nunnemaker, 501 U.S.

797, 801-06 (1991); Shackleford v. Hubbard, 234 F.3d 1072, 1079 n.2 (9th Cir. 2000). Thus
federal court wilflook through’ the unexplained orders of the state courts rejecting a petione
claims and analyze whether the last reasoned opinion of the state court unreasonably applie

Supreme Court precedent. See Yist, 501 U.S. at 804-06; LaJoie v. Thompson, 217 F.3d 663
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n.7 (9th Cir. 2000). The last reasoned decision in this case is the state appellae court
unpublished disposition issued on May 18, 2011. People v. Rodrigues, No. H035024, 2011
1885367 (Cal. Ct. App. May 18, 2011) (unpublished opinion) (REL Exh. 4).

DISCUSSION

. FIRST — THIRD CLAIMS. |AC RELATED TO RAPE TRAUMA SYNDROME EXPERT

TESTIMONY

With respect to the expert who opined on rape trauma syndrome (“RTS”), petitioner raises
three grounds of ineffective assistance of counsebur@l one of the amended petition is based
upon trial counsés failure to object to the expert testimony itself. Ground two is premised upd
the failure to cross-examine the RTS trauma syndrome expert adequately. In ground three,
petitioner asserts that trial counsel failed to investigate and present a rebuttal expert regardir
RTS. Petitioner raised all three grounds in his first state court habeas petition. The state co

appeal rejected petitionsrclains regarding failure to object to the RTS expert testimony.

Grounds two and three were summarily rejected by the denial of the first state habeas petitign.

A. State Court Opinion
In rejecting the claim of ineffective assistance related to the RTS expert testimony itse

the state appellate court stated

It is well settled that to establish a claim of ineffective assistance of
counsel, [petitioner] must first demonstrate that trial coussepresentation fell
below the standard of reasonableness under prevailing professional norms. He
must also show that trial coun®eteficient representation subjected him to
prejudice, i.e., that there is a reasonable probability that, but for ctafeskhgs,
the result would have been more favorable to him. (Strickland v. Washington
(1984) 466 U.S. 668, 687 (Strickland); People v. Ledesma (1987) 43 Cal.3d 171,
216-217.Y°A reasonable probability is a probability sufficient to undermine
confidence in the outcomgStrickland, supra, 466 U.S. at p. 694.)

In People v. Bledsoe (1984) 36 Cal.3d 236, 246-248 (Bledsoe), the
California Supreme Court held that expert testimony regarding rape trauma
syndrome is‘inadmissible when offered to prove that the complaining witness
has in fact been rap&dPeople v. McAlpin (1991) 53 Cal.3d 1289, 1300
(McAlpin), citing Bledsoe, at pp. 248-251.) But the couetcognized, as other
courts had held [citation], that such testimony is admissible to rehabilitate the
complaining witness when the defendant impeaches her credibility by suggesting

13

WL

n

g

Urt o

If,




United States District Court
Northern District of California

© 00 N o o b~ w N P

N N N N N N N N DN P P R R R R R R R
0o N o o A WO N R O O 0O N o A W N - O

that her conduct after the incideng.g., a delay in reportirgis inconsistent with

her testimony that she was rape@IcAlpin, at p. 1300; see also People v.

Roscoe (1985) 168 Cal.App.3d 1093, 1099; People v. Brown (2004) 33 Cal.4th
892, 905.) The Bledsoe coureasoned thdtn such a context expert testimony

on rape trauma syndrome would play a particularly useful role by disabusing the
jury of some widely held misconceptions about rape and rape victims, so that it
may evaluate the evidence free of the constraints of popular MyhsAlpin, at

p. 1300, quoting Bledsoe, at pp. 247-248.)

In this case, none of the victims immediately reported [petitisheapes
to authorities, although both Kristi and Lee B. reported the rapes to their friends.
Jane Doe admitted [petitioner] into her home after the first rape, and [petitioner]
used the opportunity to rape her again. Lee began a consensual sexual
relationship with [petitioner] after he raped her. In light of this evidence, the trial
court properly permitted Adler to testify regarding rape trauma syndrome to
dispel any misconception that a woman normally would immediately report to
authorities that a rape had occurred and/or would not agree to see her rapist again
and/or would not thereafter enter into a consensual sexual relationship with her
rapist. In addition, the court instructed the jury as to the limited use of’Adler
testimony. As the court properly admitted Adéetestimony, and gave a proper
limiting instruction as to her testimony, [petitioner] has not shown that he was
prejudiced by his counsslfailure to object to her testimony.

People v. Rodrigues, 2011 WL 1885367 at *15. (REh. 4 at 25-27.)

B. Applicable Federal Law

To establish a violation of the constitutional right to effective assistance of counsel, a
defendant must show that: (1) counsglerformance was deficient, and (2) couisseéficient
representation subjected him to prejudice. Strickland v. Washington, 466 U.S. 668, 687-688
696 (1984).

On the performance prong, the court considering the habeas pétitish indulge a
strong presumption that coun'setonduct falls within the wide range of reasonable professiong
assistanceand“must overcome the presumption that, under the circumstances, the challengsg
action‘might be considered sound trial stratégystrickland, 466 U.S. at 689. The Supreme
Court has‘consistently declined to impose mechanical rules on cotinBele v. Flores-Ortega,
528 U.S. 470, 481 (2000); Harrington, 562 U.S. 1®&(e are the situations in which tivade
latitude counsel must have in making tactical decisiwil§ be limited to anyone technique or
approach’). Rather, th&€Federal Constitution imposes one general requirement: that counsel

make objectively reasonable choi¢es:loresOrtega, 528 U.S. at 479; Rompilla v. Beard, 545
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U.S. 374, 381 (2005)°‘A standard of reasonableness applied as if one stood in ceusiseés
spawns few hard-edged rufgs

On the second prong, petitioner mustfirmatively prove prejudic&. Strickland, 466 U.S.
at 693. “The likelihood of a different result must be substantial, not just conceiVable.
Harrington, 562 U.S. at 112. The court considering a habeas petition based on ineffective
assistance need not assess cotmpelformance where petitioner cannot show the requisite
prejudice. Strickland, 466 U.S. at 697; Williams v. Calderon, 52 F.3d 1465, 1470 n. 3 (9th Ci
1995). If the state court finds no prejudice, habeas relief is warranted only if that determinati
was objectively unreasonable. Woodford v. Visciotti, 537 U.S. 19, 26-27 (2002) (per curiam)
(deferring to state coud conclusion that defendant was not prejudiced by cosnsebrs).

With respect to review of a state court’s Strickland decision on a habeas petition, the

Supreme Court has held that

[t]he pivotal question is whether the state ctauapplication of the Strickland
standard was unreasonable. This is different from asking whether defense
counsels performance fell below Stricklaigdstandard. Were that the inquiry, the
analysis would be no different than if, for example, this Court were adjudicating a
Strickland claim on direct review of a criminal conviction in a United States
district court.

Harrington, 562 U.S. at 101. Thus, when section 2254(d) apfilesguestion is not whether
counsels actions were reasonable[;] . . . [t]he question is whether there is any reasonable argum
that counsel satisfied Stricklatsddeferential standaid.Harrington, 562 U.Sat 105.

C. Analysis

Petitioner has failed to demonstrate that the state appellatésabextsion was contrary to
or an unreasonable application of Strickland. The Strickland framework for analyzing ineffec
assistance of counsel claims is considered tclearly established Federal law, as determined |
the Supreme Court of the United St&tew the purposes of 28 U.S.C. § 2254(d) analysis. See
Cullen v. Pinholster, 563 U.S. 170, 189 (201A):“doubly deferential judicial review is
appropriate in analyzing ineffective assistance of counsel claims under § 2854t 190.

Strickland requires that the state court review a defense ctaiaffectiveness with great
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deference, which in turftranslates to a narrower range of decisions that are objectively
unreasonable under AEDPACheney v. Washington, 614 F.3d 987, 995 (9th Cir. 2010) (citing
Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).

Here, looking to the prejudice prong first, the state court determined that the prosecution

RTS expert testimony was properly admitted, and that the testimony was coupled with a proj
limiting instruction. Based on that determination, the state court found that no prejudice coul
have resulted from any error by petitiolsecounsel. Where a state court has reasonably

determined that no prejudice would result from cousgstrformance, the habeas court is not

required to assess courisgberformance. Strickland, 466 U.S. at 697; Williams v. Calderon, 52

F.3d 1465, 1470 n. 3 (9th Cir. 1995); Woodford, 537 U.S. at 26-27 (deferring to state court
conclusion that defendant was not prejudiced by coisesaiors).

Consistent with Bledsoe, the state appeals court determined that the RTS expert offern
opinion as to whethexrape had occurred in this case. See Bledsoe, 36 Cal.3d at 247-48, 251
(testimony regarding rape trauma syndrome can be used to rebut misconceptions about wheg
certain behavior iSinconsistent with a claim of having been raped, but not to prove that a rapq
occurred). At the close of the testimony, the trial court instructed the jury on the limited use ¢
RTS experts testimony only for purposes ‘@leciding whether or not any of the victims or other
witnesses conduct was not inconsistent with the conduct of someone who has been raped, g

evaluating the believability of that testimo?d/.The Court must presume that the jurors followed

the instructions given to them by the trial court. Weeks v. Angelone, 528 U.S. 225, 234 (2000).

Those instructions specifically stated that the jury could not consider the’sexpstimony on

2 The trial court gave the following instruction, Judicial Council of California Criminal
Jury Instruction 1192:
You have heard testimony from Jen August Adler regarding rape trauma
syndrome. Her testimony about rape trauma syndrome is not evidence that the
defendant committed any of the charged crimes against him. You may consider
this evidence only in deciding whether or not any of the victims or other withesses
conduct was not inconsistent with the conduct of someone who has been raped,
and in evaluating the believability of that testimony.
(CT 1110.)
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RTS as evidence of petitiorisrguilt, only for purposes of evaluating the credibility of the
complaining witnesses.

Moreover, Petitioner cannot show that trial couissdécisions: (1) not to challenge the
foundation for admissibility of the testimony or otherwise object to the testimony; (2) not to cn
examine the prosecuti®RTS expert further; and (3) not to call its own RTS rebuttal expert w
objectively unreasonable. The Amended Petition alleges that trial counsel was ineffective bg
he did not move to limit the RTS expartmproper testimony, which offered alleged
characteristics of rape victims and perpetrators, and thereby unduly bolstered the complainin
witnessestestimony and credibility. However, Bledsoe confirms that RTS testimony may be
admissible for limited purposes of providing the jury an understanding of widely held
misconceptions about rape and rape victims, i.e., the purposes for which it was admitted her

Petitionefs trial counsel stated under penalty of perjury that he‘tesdi and researched
the area of RTS and read up on the subject in preparation for the (@siginal Federal Habeas
Petition, Attachment 2 at Exh. JACantu Declaratiof] at 1 3.) Trial counsel also consulted with
Dr. Martinelli, who he understood had expertise with respect to RTS, and discussed the issus
with him. (Id) Defense counsel ultimately determined not to call Dr. Martinelli as a defense
expert, since his expert report indeatthat [petitioner] had serious sexual problems and had &
pattern of abusing his partngmsnd thahe “would give answers that would damage [petitiorier].
(Id. at 1 4.) Defense counsel stated thé&tdwe not consult with any other expérsince he

believed their conclusions might also be damaging along those same lines;‘enevihéhat [the

3 Petitioner argues that expert testimony on RTS should have been narrowly circumsd
limited to the facts in evidence, and supported by recent, scientifically reliable studies. Defern
counsel did not request a hearing on the foundation and reliability of the proposed testimony
he did not object to the testimony about RTS, the characteristics of victims and of rapists, an
effects on victimsbehavior, specifically that defense counsel did not object to testimony that:
rape victims commonly may continue or begin consensual sexual relationships with the
perpetrators; may be unaware that they were raped until later; may remember the rape differ|
depending on the stage of RTS they were in at the time; or alternately admit and deny that th
were raped. (Exh. 4 at 20-21; 8 RT 1840-1841, 1849-1853, 1855, 1869.) Petitioner offers a
conviction expert, Dr. Ermshar, who opines that Adler was not qualified to testify as an exper
RTS and drew unsupported conclusions based upon her anecdotal observations. (Original R
Habeas Petition, Exh. C at 0091 et seq.)
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prosecutiors expert] Ms. Adler would conduct no investigation of this ¢agkl. at 11 4, 5.) He
“felt that Adler did not give convincing testimony given her lack of investigation of thé’case.
(Id.) Trial counsel cross-examined Adler about the lack of empirical support for her opinions
RT 1868.)

Given the circumstances here, petitioner has failed to rebut the presumption that defe
counsels decisions were reasonable. Petitioner must overcome the presumptitunidhert the
circumstances, the challenged actionght be considered sound trial stratégstrickland, 466
U.S. at 689. Decisions at trial concerning the proper scope of cross-examination are entitled
“great deferencé.Dows v. Wood, 211 F.3d 480, 487 (9th Cir.2000). The relevant inquiry is nq
what defense counsel could have done, but rather whether the choices made by defense col
were reasonable. See Babbitt v. Calderon, 151 F.3d 1170, 1173 (9th Cir. 1998). Trial€ouns
decision not to make other objections or challenges to the admissibility of the expert testimor
here does not rise to the level of ineffective assistance. Cf. Wildman v. Johnson, 261 F.3d 8
838 (9th Cir. 2001) (trial counsel acted reasonably by retaining expert to investigate the crim
scene andtrial counsel could reasonably rely on this initial expert investigation [where petitiof

did not show that the expert retained revealed that further investigation would be proguctive.

I. FOURTH CLAIM: |AC BASED UPON FAILURE TO INVESTIGATE AND PRESENT EXPERT
TESTIMONY ONWITNESS RELIABILITY

In ground four, petitioner contends he received ineffective assistance of trial counsel f
counsels failure to present expert evidence of factors affecting the reliability of a tgctim
testimony in a sexual assault case, such as an exgaremory and suggestibility(Original
Federal Habeas Petition, Attachment 2 at 58-61.) The state intermediate and high courts de
the state habeas petition, rejecting the ineffective assistance claim on these grounds without
comment. Where the claim is summarily denied without a reasoned opinion, the federal hab
court must conduct a de novo review of the record to determine “whether the denial was contrary
to or anunreasonable application of federal law.” Greene v. Lambert, 288 F.3d 1081, 1088-89
(9th Cir. 2002.) As stated above, to establish a claimeffective assistance of counsel,

petitioner must show that his courisgberformance was deficient and subjected him to prejudid
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Strickland, 466 U.Sat 687-688, 695-696. On review under section 2254(d) appliglse
guestion is whether there is any reasonable argument that counsel satisfied Stsicldéardntial
standard. Harrington, 562 U.Sat 105.

Here, trial counsel states that he retained Dr. Martinelli for, among other reasons, the
purpose of‘assess[ing] the credibility of statements made by the various [complaining witnes
to the law enforcement officers who interviewed therfDecl. Cantu 1 3.) Trial counsel
determined not to call Dr. Martinelli out of concern that cross-examination might elicit damag
testimony aboutthe graphic details of the sexual conduct and practices of [petitid(idr]at
4.) Trial counsel was concerned that cross-examination would disclos®thitartinelli opined
that [petitioner] has serious sexual problems and had a pattern of abusing his p&idinerErial
counsel further stated that he reviewed Dr. Martirsatipinion regarding police practices in
interviewing complaining witnesses were biased and inconsistent, but decided not to use Dr.
Martinelli or “retain a memory/suggestibility expert to establish how this aspect of the
investigation resulted in unreliable testimony by the various alleged vittifits.at 1 6.)

Petitioner argues that lay jurors would have difficulty evaluating the credibility of these

ses]

ng

witnesses without expert testimony to explain why suggestive interviewing techniques and other

factors might result in complaining witnesses falsely reporting or remembering consensual s
rape. (Traverse at 40:4-6, 9-10.) The complaining witnesses testified that Rodrigues sexual
assaulted them, i.e. engaged in non-consensual sexual relations. Those same complaining
witnesses began or continued consensual sexual relationships with Rodrigues after the sexu
assaults. Petitioner offers the declaration of Dr. Deborah Davis, who would testify that the
complaining witnesse&new Rodrigues and had problematic relationships with him[ghiymay
have affected their perceptions and memdrikat they did not consent and that they
communicated to Rodrigues that they did not consent. (Exh. 12, Davis Decl. at 432-436.
Petitioner contends thafijay jurors would be unlikely to understand this dynamic without expe
testimony” (Traverse at 39:27-28.)

The prosecution’s expert was permitted to testify to counter “widely held misconceptions
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about rape and rape victims.” Bledsoe at 36 Cal.3d at 247-48. Petitioner suggests that his
counsel’s failure to call an expert to “counter the counter”— that is, to testify why a complaining
witness’s testimony might be a false report or false memory—fell below the Strickland standard.
Petitionefs argument isittle more than a repetition of his claim that his counsel should have
called an expert to counter the prosecusaxpert on Rape Trauma Syndrome. As addressed
above, the Court does not find that the state court was unreasonable in its determination tha
defense counsa decision not to call an additional RTS expert did not fall below the Strickland
standard.

Moreover, petitioner has not estabksla reasonable likelihood that the result would hav

D

been different had his counsel offered an expert on memory and suggestibility. Expert testimony

under California law, must beelated to a subject that is sufficiently beyond common expetien
that the expert would assist the jury in making its determination. Cal. Evidence Code § 801.
Petitioner fails to show that expert testimony related to assessing the credibility of the compl:
witnessestestimony would have been admissible, much less that its admission would have
created a reasonable doubt respecting petitismgeiilt, considered in connection with the totality
of the evidence before the jury. Strickland, 466 U.S. at 695; Woods v. Sinclair, 764 F.3d 110
1142 (9th Cir. 2014) (no ineffective assistance for failure to call expert regarding witness me;
where testimony would have been cumulative of cross-examination of witnesses).

In connection with his habeas petition, petitioner offered post-conviction expert
declarations: one on memory and suggestibility, and one on whether the Strickland is met by
counsels failure to call such an expert. However, these declarations do not persuade the col
an expert on memory and suggestibility of eyewitnesses would have materiallycHbsigtiry

more than the traditional methods of challenging eyewitness identification through cross-

examination. See United States v. Hicks, 103 F.3d 837, 847 (9th Cir.1996) (overruled on other

grounds; United States v. Rincon, 28 F.3d 921, 923 (9th Cir.1998onzalez v. Wong, 667 F.3d
965, 98384 (9th Cir. 2011) (reasonable to conclude that evidentmeital condition that made

[witness] prone to lyingand suggesting incompetence to testify could have affected the jury
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evaluation of his credibility). The declarations do not persuade the Court that such expert
testimony was likely to be helpful or necessary to assist the jury in this case. The fact that
petitioner engaged in sexual contact with the complaining witnesses was not in dispute. The
complaining witnesses were adults, were subject to extensive cross-examination, and were 1
identified as having mental or behavioral characteristics that required expert testimony to evd
whether they were motivated or influenced to lie about being assaulted. While in sonmi§ijtase
can be assumed that . . . counsel would be deemed ineffective for failing to consult or rely or
experts; state courts have wide latitude in determining whether defense ceustsatiegic
decision to forego an expert constituted ineffective assistance. Harrington, 56210&07
(2011) (holding that defense attorneyailure to consult blood evidence expert did not establish
ineffective assistance).
The state couts denial of habeas relief on these grounds was neither an unreasonable
application of Strickland nor an unreasonable determination of the facts. Accordingly, habea

relief on the fourth clainis denied.

1. FIFTH CLAIM: |AC BASED UPON FAILURE To IMPEACH DOE 1’SCREDIBILITY
ADEQUATELY

In his fifth claim, petitioner contends that he was deprived of the effective assistance ¢
counsel due to trial counsglmishandling of the impeachment of Jane Doe 1. Petitioner allegs
that Doe 1 told police she had gotten pregnant by petitioner and had a miscarriage. Trial col
had evidence to the contrary. The evidence was excluded. Petitioner alleges that his trial ca
was ineffective because he should have cross-examined Doe 1 about the statement to show
and a motive to fabricate her testimony, rather than attempt to prove a negative, i.e. that Dog
not pregnant by petitioner. (Dkt. No. 22, Amended Federal Habeas Petition, at ECF page 23

Petitioner raised this claim on direct appeal, which the appellate court rejected, and in
first petition for writ of habeas corpus which was summarily denied.

A. State Court Decision

The state appellate court rejected petiticmeraim as follows:

Defense counsel wanted to recall Jane Doe in order to question her about
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an out-of-court statement she had made that she had become pregnant, because
“we believe that statement has all the earmarks of not being crédiibie.court

asked whether [petitioner] had any evidence that the statemefihetas

accurate’. Defense counsel replied that neither Deputy Keylon nor anybody else
had investigated the statemétd find out if it's true’’ and that fact was

“evidence that [it] was not a true statemierThe court noted that Jane Doe
“testified as to two instances of rape, and she testified to many other instances of
consensual sexand that‘'sometimes females that engage in sex that tell a lie get
pregnant. But, because [petitioner] h&do evidence, no indices of any kind that
it’s not trug; “I’m excluding it under [Evidence Code section] 352.

Petitioner now contends that his counsel rendered ineffective assistance
“as to this line of impeachment. Rather than try to prove something he could not
prove, he could and should have offered the evidence as to the pregnancy and
miscarriage fobias and motive, a perfectly permissible avenue of admissibility.
Further, he should have questioned the withess about it on cross-examination
before she was excusédlJane Do “pregnancy by [petitioner] and her
subsequently suffering a miscarriage would clearly give her a reason to have
animosity toward him and thus a reason to lie, particularly in light of the fact that
she wanted more out of the relationship tha[n] he did. Such evidence was thus
relevant and admissible on that basisTrial counsels failure to take the
appropriate steps that would have allowed him to fully impeach [Jane Doe] with
what information he had available and to offer such impeachment on a basis that
had viable admissibility compels reversal pursuant to the Strickland standard.

Unless prohibited by statute, the jury, in determining the credibility of a
witness, may considéany matter that has any tendency in reason to prove or
disprove the truthfulness of [the withégstestimony at the hearingncluding
the extent of the witnesscapacity to perceive, recollect, or communicate any
matter about which the witness testifies, and the existence or nonexistence of a
bias, interest, or other motive. (Evid.Code, § 780.) Even if evidence is relevant,
the court has the discretion to exclude itii$ probative value is substantially
outweighed by the probability that its admission will (a) necessitate undue
consumption of time or (b) create substantial danger of undue prejudice, of
confusing the issues, or of misleading the juffvid.Code, § 352.)

In this case, as the trial court found, Jane Doe testified that she and
[petitioner] had consensual sex on a number of occasions, and that [petitioner]
had raped her on two occasions after she told him that she wanted to end their
relationship. The probative value of testimony regarding Jan&spossible
pregnancy and miscarriage would have been slight given her admitted consensual
sexual relationship with [petitioner]. [Petitioner] does not contend that Jane Doe
claimed that she became pregnant as a result of [petitspumtawful, as
opposed to lawful, conduct. And any bias or hostility she harbored against
defendant could have been due to the conduct that she testified to even if she did
not become pregnant. As the probative value of any testimony regarding the
possible pregnancy and miscarriage would have been slight, we cannot say that
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the trial court erred or abused its discretion in excluding it under Evidence Code
section 352. In addition, we cannot say that counsel rendered ineffective
assistance by failing to offer the eviderféer bias and motivé,as [petitioner]

now claims.

Even if we were to find that coun&impeachment of Jane Doe was
deficient, we would find that [petitioner] is unable to show that he was prejudiced
thereby. The court had denied coursetquest for release of Jane Bomedical
records and counsel had no evidence that Jans Rbteged claim of a pregnancy
and miscarriage were not true. Accordingly, we find that it is not reasonably
probable that a more favorable outcome would have occurred had counsel offered
the evidencéfor bias and motivé,as [petitioner] now claims.

People v. Rodrigues, 2011 WL 1885367 at *18-19. (EEh. 4 at 31-32.)

B. Applicable Federal Law

As stated abovey court considering a habeas petitionust indulge a strong presumption
that counsés conduct falls within the wide range of reasonable professional assisaace
“must overcome the presumption that, under the circumstances, the challengetragtiohe
considered sound trial strategyStrickland, 466 U.S. at 689. Generallguggestions regarding
how defense counsel might have handfetitioners] cross-examination differently are
insufficient to support an ineffective assistance of counsel ¢ldtancuso v. Olivarez, 292 F.3d
939, 955 (9th Cir. 2002) (concluding courisdhilure to impeach witness for bias did not
constitute a deficient performance), overruled on other grounds in Slack v. McDaniel, 529 U.
473 (2000). The habeas couill not second-guess such decisions or use hindsight to
reconstruct the circumstances of couisehallenged conduttld. at 954, citing Strickland, 466
U.S. at 688.

C. Analysis

Pditioner fails to establish that the state court of appeal applied Strickland incorrectly
respect to trial counssl election not to cross-examine Jane Doe 1 on the subject of a possiblg

pregnancy and miscarriage. The state appeals court held that the probative value of any tes

concerning possible pregnancy and miscarriage was questionable, given that Jane Doe 1 had

testified alreadyo consensual sexual acts with petitioner over the course of a months-long
relationship. Evidence of her pregnancy would not have had any bearing on questions of he
consent or petitionés guilt.
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Jane Doe 1 testified that she had ended her relationship with petitioner, yet he continy
call her repeatedly, come to her home, pound on the door and yell through the mail slot until
let him in, even though she did not want to do so. (RT 1597-99, 1603, 1624.) He would com
her home in his sheri§ uniform and his patrol car. (RT 1624). She testified that, on two
occasions, she did not want to have sex with petitioner, and told him no, but he overpowered
and raped her in her home. (RT 1603-1604, 1606.) She also testified that she tried to break
relationship with him because it was not going anywhere, that her boss told her petitioner wa
never going to marry her, and eventually she found out he was married because pstitibmer
called her. (RT 1605, 1607-08.) Petitioner offers no cogent explanation of why evidence of
pregnancy would have indicated biasaonotive to fabricate distinct from any bias or hostility

attributable to the other conduct to which Jane Doe 1 testified. As the state court detéamyed

her

off t

bias or hostility she harbored against defendant could have been due to the [other] conduct that :

testified to’ regardless of whether she became pregnant by sexual contact with petitioner. P
v. Rodrigues, 2011 WL 1885367 at *19. (REkh. 4 at 32.)

Further the state court’s rejection of a Strickland challenge for failure to cross examine
Doe 1 on a possible pregnancy and miscarriage is not an unreasonable application of the
Strickland standard. Declining to cross-examine Doe 1 on these topics appears to be a reas
strategic decision in the context of her testimony. First, the trial court had already excluded ¢
evidence proffered by defense counsel regarding Jane’B@eegnancy as irrelevant. (CT 828,
RT 1591-92, 1622, 2149-51.) Second, Jane Ds¢ektimony had already indicated she was a
fragile and sympathetic witness. She testified that the two alleged rapes occurred while she
diagnosed with and in treatment for breast cancer. (RT 1614, 1616-17.) She testified that sf
still undergoing radiation treatment at the time of the trial. (RT 1601-03.) She needed to tak
breaks during direct cross examination, apparently because she became emotional during h¢
testimony. (RT 1600, 1614.) Trial counsel took the opportunity to cross-examine Jane Doe 1
variety of subjects. His failure to pursue an apparently tangential and weak avenue of cross:

examination would not support insufficient performance under Strickland, much less suggest
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prejudice, in fact, it could have done much more harm than good from a trial strategy perspe

Accordingly, habeas relief on the fifth claim is denied.

V. DECLARATION OF DOE 2 (KRISTI R.)

SIXTH CLAIM : EXCLUSION OFKRISTIR.’S DECLARATION IMPEACHING HER TRIAL
TESTIMONY IN VIOLATION OF CONFRONTATIONAND DUE PROCESSRIGHTS

SEVENTH CLAIM : AC FOR TO FAILURE TO IMPEACHKRISTI R. WITH HER DECLARATION

ctive

In ground six, petitioner contends the trial court erred by excluding the declaration magde

by petitionets ex-wife Kristi (complaining withess Doe 2) that would have impeached her trial

testimony, her other statements to the police, and her credibility. Specifically, petitioner cont

the trial court erred because, in portions of the declaration, Kristi stated that the sexual contact

charged as rape against petitioner was consensual, that she was never afraid of him, that sh

end:

e di

not need a restraining order, and that she only obtained a restraining order because San Beito

County Sheriffs deputies pressured her to do so. (CT 1188-90 [Kristi Declaration].) The trial
court acknowledged th#iose portions concerning Kristi’s consent and whether she was afraid o

petitioner were relevant. (RT 1579-82.) However, defense coameguest to have the entire

f

declaration entered into evidence was denied because the trial court found that the remainder of

the declaration contained irrelevant and inadmissible statements about pressure from the sh
deputies. (RT 1579-1583.) Petitioner contends that the entire declaration was relevant
information favorable to his defense and erroneously excluded from the qarysideration.

(Amended Petition at ECF page 23-24.)

briff

In ground seven, a related claim, petitioner contends he received ineffective assistange dt

to defense counssilfailure to seek admission of those portions of the declaration the trial couf
determined were relevant to impeach Kisstrial testimony, and failure to cross-examine her
about the exculpatory statements. (Amended Petition at ECF page 24.)

As petitioner raised the claims on direct appeal, as well as in his first petition for writ g

habeas corpus, the Court reviews those decisions as a threshold matter.
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A. State Court Decision

The state court of appeal rejected the above-referenced claims as follows:

Kristi testified that she talked to defense investigators in September 2008.
She answered their questions and they typed up a statement for her to sign. She
read it and signed it. Defenddsbught admission into evidence of the contents
of Kristi’s signed statement, arguing that it contained a statement thatestes
witnessed any behavior that made her feel fearful of him, which is a prior
inconsistent statement we believe in some capacity with her testifribalgo
contained a statemefrthat she felt that she was manipulated by the [s]heriff
[d]epartment and considered vulnerable, she was going through a separation and
difficult divorce proceedings.Counsel asked thathe entire declaration be
submitted, your Honor, without redactitn.

The court ruled as follows$In reviewing that document, the unmarked
portion on the first page is the only relevant pétrs one sentence which she
testified to on examination and/or cross-examination that she did say she signed
the document that said she had never been afraid of [defendant]. [{]] And on page
two, the only possible relevant stuftalling it as nice a word as | cans her—
is the one sentence, and | will read it under quotes, because ittdessFssarily
make a complete sentence, quokes | look back now with a clear mind, | can
honestly say that the night in question when the sheriff deputies alleged spousal
rape was actually consensaalm not sure thas a complete sentence. | think
there are words missing that make it context [sic]. [] And on the third page there
is nothing relevant to this case ttsaddmissible other than the declaration under
penalty of perjury, and not all of the prior statement is admissible just to get in
some inconsistent parts. And the remainder of this declaration | find is filled with
inadmissible, irrelevant, unproven allegations against numerous other persons and
groups of persons and its admission would greatly confuse the jury and mislead
the jury as to the issues in this case and admit inadmissible conjecture,
speculation, and argument inputted by whoever was the drafter of the document.
So [the document] is not receivéd.

Defendant brought up the declaration again during the padiigsission
with the court about the jury instructions. Defense counsel argiigdd:disallow
that declaration from being shown to the jury with respect to contradictory
evidence that she signed with specific language addressing her reasoning behind
the first accusation is fundamentally unfair to the defense, your Honor. *And it
not hearsay becausésiinot offered for the truth of the matter. [{]] Those
statements whether or not they are true is not the reason. It shows her state of
mind. Whether or not the sheriffs actually pressured hersthat—whether
they actually did it is not the reastnThe prosecutor argued that the evidence
showed that Kristi talked to the defense investigators after she lost custody of her

4 For clarity, the Court retainid reference to petitioner as “defendant” in this portion of
the appellate court’s decision.
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children and she told defendant that she would do anything to get them back, and
that shortly after she signed the declaration she got her children ‘BEw.

content of the declaration is [{] ... {ffou know, irrelevant. The court declined

to change its ruling on the admission of the declaration.

Defendant requested that the court admit Kesentire declaration. . .
without redactiori. The court denied the request, finding that only two sentences
in the declaration were possibly relevant. We review the trial ‘sogecision to
admit or exclude evidence for abuse of discretion. (People v. Vieira (2005) 35
Cal.4th 264, 292; People v. Parrish (2007) 152 Cal.App.4th 263, 274.) As
defendant now concedes that only two portions of Ksisteclaration were
possibly relevant and admissible, he has waived any claim that the court erred in
failing to admit the entire declaratién.

In addition, defendant has failed to show that he was prejudiced by
counsels failure to request that only the two possibly relevant portions of the
declaration be shown to the jury. Kiristi testified regarding the context in which
the declaration was prepared and signed. She was also examined and cross-
examined regarding the contents of the declaration, and she testified that the
declaration waStrue and honest. The declaration itself was hearsay, i.e.,
“evidence of a statement that was made other than by a witness while testifying at
the hearing and that is offered to prove the truth of the matter Stéee. Code,

§ 1200, subd. (a).) Defense counsel argued that the declaration was not hearsay,
because it was not offered for its truth but to show Kegiate of mind.

(Evid.Code, § 1250, subd. (a).) However, the statements in’Kuigclaration

that sheriffs deputieS'swayed her into obtaining a restraining order and that her
allegations against defendant were due to the deptitiggressive pursuit,

which are the two portions of the declaration that defendant argues here should
have been admitted, are allegations as to the depatieduct that were offered

for the truth of the matter asserted and not to prove Kristate of mind. In

addition, the trial court could properly find that the allegations could confuse or
mislead the jury regarding the proper issues before it. As Kristi testified generally
as to the existence and relevant contents of her declaration, and defendant has not
shown that counsel failed to get any specific portion of the declaration admitted
into evidence that could have been properly admitted, he has not shown that he
was prejudiced by counsslactions.

People v. Rodrigues, 2011 WL 1885367 at *19-21 (alterations in original). BREL4 at 33-36.)
B. Applicable Federal Law
Federal habeas review does not lie to review a stat€ s@wtlentiary ruling, unless it was

so prejudicial as to constitute a violation of due process. Estelle v. McGuire, 502 U.S. 62, 67

® Because petitioner raised the issue of failure to admit the declaration in its entirety in
habeas petition, and respondent here does not raise waiver, the Court considers the issue Wj
concern for any waiver.
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(1991). Where the trial court excluded evidence, a due process violation arises only where the
evidence excluded hagersuasive assurances of trustworthinessl was‘critical” to the
defense. Chambers v. Mississippi, 410 U.S. 284, 302 (19A8)ell-established rules of
evidence permit trial judges to exclude evidence if its probative value is outweighed by certain
other factors such as unfair prejudice, confusion of the issues, or potential to mislead’the jury.
Holmes v. South Carolina, 547 U.S. 319, 326-327 (2006) (citations omitted).

Further, habeas relief is not available if the court does not find prejudice, i.e., that the
exclusion or admission of evidence had a substantial or injurious effect or influence on’the jury
verdict. Brecht v. Abrahamson, 507 U.S. 619 (198BGuire, 502 U.S. at 67 (petitioner must
show admission of evidence was so prejudicial that it rendered the trial fundamentally unfair).

C. Analysis

Petitioner claims both that the trial court erred in excluding the Kristi declaration from
evidence, and that defense counsel rendered ineffective assistance on account of his failure
impeach Kristi with statements in the declaration. The Court considers each claim in turn.

1 Due Process Violation

Petitioner contends that the trial coarestriction of his right to cross-examine Kristi with
statements in the declaration rises to the level of a constitutional violation, because a reasonjable
juror might have received a significantly different impression of Ksistiedibility absent the
restriction. Rtitioner’s argument rests on the contention that exclusion of the declaration violated
his rights under the Confrontation Clause by limiting his ceaastination of Kristi. Petitioner’s
argument is both factually and legally unsound.

First, petitioner misinterprets the case law in this area. A court violates the Confrontation
Clause only when it prevents a defendant from examining on a particular and relevant topic.
Fenenbock v. Director of Corrections, 692 F.3d 910, 919 (9th Cir. 20h2)Supreme “Court
has never held that the Confrontation Clause entitles a criminal defendant to introduce extrinsic

evidencefor impeachment purposes.” Nevada v. Jackson, 569 U.S. 505, 511 (2013) (emphasis|in

original) (reversindNinth Circuit for “elid[ing] the distinction between cross-examination and
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extrinsic evidence by characterizing the cases as recognizing a broad right to present ‘evidence
bearing on [a witness’] credibility’”’). Petitioner was not limited in his cross-examination of
Kristi, but only denied the admission of the entirety of a declaration based upon the trial cour
determination that portions of it were irrelevant, confusing, and misleading. (RT®1583.)
Moreover, and applying the standard applicable to habeas revittabl court’s
decision to exclude evidence, petitioner has not shown that the entirety of the declaration ha
“persuasive assurances of trustworthiness” and was “critical” to the defense, such that its
exclusion would violate his due process rights. Chambers, 41@iB3®&. Kristi’s declaration,
obtained by defense investigators in September of 2008, stated that she had “never been afraid of
[petitioner] and have never been a witness to any behavior that made me fearful of him.” (CT
1188.) Kristi stated in the declaration that sheriff deputies spoke to her during the time she v
separated from petitioner and “swayed me to obtain a restraining order.” (Id.) Kristi further stated
in the declaration that “the night in question when the sheriff deputies alleged spousal rape [Sic]
was actuallyonsensual.” (CT 1189.)
First, the declaration was lacking in persuasive assurances of trustworthiness. The tr
court declined to admit the declaration, drafted by defense investigators for Kristi’s signature,
because it included argumentative statements about irrelevant matters. The trial court ruled

only portions of the declaration would be relevant to show that Kristi had made prior inconsis|

statements, either about whether she was afraid of petitioner, or whether the alleged incident

consensual. (RT 1580-83.) The trial court found the remaining portions of the declaration w
“inadmissible, irrelevant, unproven allegations against numerous other persons and groups (
persons and [their] admission would greatly confuse the jury and mislead the jury as to the ig
in this case and admit inadmissible conjecture, speculation, and argurfi€htl583.) As the

appellate court noted, statements therein about the sheriff’s deputies trying to sway Kristi to get a

® Further, the appellate court held that since petitide@rcede[d] that only two portions
of Kristi’s declaration were possibly relevant and admissible, he has waived any claim that th
court erred in failing to admit the entire declaratioReople v. Rodrigue2011 WL 1885367 at
*20. (RELEXxh. 4 at 35.)
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restraining order, or seeking information to substantiate termination proceedings against
petitioner, were hearsay statements offered for their truth, not for Kristi’s state of mind. People v.
Rodrigues, 2011 WL 1885367 at *21. (REL Exh. 4 at 36.) Defense counsel refused to budge
his position that the entire declaration should be admitted, and the trial court overruled his
argument. (RT 1581-82.)
Second, dmission of the declaration was not critical to petitioner’s defense. It was, at

most, potential impeachment of theditglity of a complaining witness’s testimony. However, as
the appellate court determined, Kristi had, in fastified generally as to the existence and

relevant contents of her declaratioReople v. Rodrigues, 2011 WL 1885367 at *21. (REL Exh.

el

4

at36.) Kristi was examined on the subjects in the declaration, including the contradiction betwee

it and her trial testimonyThe trial court overruled defense counsel’s argument that the
declaration was needed to show that Kristi had felt pressurdethiff’s deputies, since the issue
was already covered in her trial testimony. (RT 1580-83.) Using the declaration to refresh
Kristi’s recollection, defense counsel had asked Kristi if she was honest with the defense

investigators when they spoke to her. Kristi testified that she was honest about thée sheriffs

investigation, and that she fdle sheriffs’ deputies were pressuring her. (RT 1330-31.) Defense¢

counsel also cross-examined Kristi about whether her statements to the deputies were mads

v

wh

she was in the midst of her divorce from petitioner, and whether the judge in that case was aware

of her allegations. (RT 1335-36.) On re-examination, the prosecutor atsthasleclaration to
refresh Kristis recollection, asking her if she had said in the declaration that sheeves

afraid’ of petitioner, contrary to her trial testimony that she was afraid on the night of the incig

to which she testified. (RT 1338-40.) Confronted with the contradiction, Kristi replied that she

was“just trying to get my children back and have him $tapd that shénever lied to the

sheriff's deputies, to the police, or during her trial testimony. (RT 1339, 1341.) Further, Kristi

testified at trial that she did not report the incident initially and did not feel it was rape since it
her husband, but eventually talked to the sHerdkputies about it. (RT 1315-16.)

Thus, the contradictory statements and the possible motive to accuse petitioner were
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both in Kristi's examination and cross-examination. Sufficient information exists in the record
the jury to appraise Kriss credibility, and reach the conclusion that she had been raped. (RT
1310-1314). Sufficient information also exists to permit the jury to conclude that inconsistent
statements in her declaration were the result of pressure by petitioner to recant her prior repq
rape in order to regain equal custody of her children in the pending divorce proceedings with
petitioner (RT 1316, 1319-20, 1322-28), rather than pressure by the SHeeffartment to
support their termination case against petitioner.

Having failed to establish that the state courts unreasonably applied federal law concg
the exclusion of this evidence and its effect on his defense, petitioner’s habeas claim fails on these
grounds.

2. Ineffective Assistance of Counsel

The Court next turns to petitiorierclaim that his defense courisdhilure to seek
admission of those portions the trial court expressly found relevant constituted ineffective
assistance. Defense counsel inquired whether Kristi remembered denying having been raps
when the Sherifs deputies asked her about it, to which she reptiethn’t recall that. If you
have it written down, | can read it. | donecall at the momernit. (RT 1331.) Petitioner argues
that it was ineffective assistance to fail to seek admission of the relevant portions of her
declaration at that point, or at least to have cross-examined her about the specific statement
declaration that contradicted on her testimony and would have impeached her credibility.

As stated in connection with the sixth claim for violation of due process, Kristi was
examined and cross-examined on the relevant impeachment issues in her declaration. Defe
counsel asked Kiristi if she was honest with the defense investigators when they spoke to he
she said she was honest with them about the sheriffs and the investigation they did, testifyin
she felt they were pressuring her. (RT 1330-31.) The prosecutor later used the declaration {
refresh Kristis recollection on redirect, asking Kristi if she had stated in the declaration that s
was“never afraid of petitioner, in contradiction to her earlier trial testimony about being

frightened and in shock on the night of the incident. (RT 1339.) Confronted with the
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contradiction, Kristi replied thatt was confusing and she wa$ust trying to get my children
back and have him stép(RT 1339.) Kristi stated that her earlier testimony about being
frightened was true, and that shmever lied to the sheriffs deputies, to the police, or during her
trial testimony. (RT 1339, 1341.)

Again, under AEDPAt]he pivotal question is whether the state cmuatpplication of the
Strickland standard was unreasonallet “whether defense coun&eperformance fell below
Stricklands standard’ Harrington, 562 U.S. at 101. This Cdanteview is‘doubly deferential.
Pinholster, 563 U.Sat 189. Kiristi testified to the contradictions between the declaration and h
trial testimony. She testified that she felt pressure from the Skeaté@puties, and that she did no
think it was rape though her friend told her she should report it as rape. She also tacitly
acknowledged that her declaration conflicted with her trial testimony when questioned by the
prosecutor on redirect, after defense counsel had marked the declaration as an exhibit Kristi
authenticate. That defense counsel decided not to seek admission of just the limited portion
the declaration the trial court found relevant certainly could have been a strategic decision, s
Kristi had already testified regarding those issues and the prosecutor had ‘areadythe sting
of the contradiction on redirect using the declaration. Here, the Court cannot say that€ouns
performance fell below the Strickland standard, much less that the stats sibemte regarding
his performance (i.e., failure to find deficient performance) was unreasonable.

Moreover, no habeas relief is warranted in the absence of a substantial likelihood of a
different result. Harrington, 562 U.S. at 117 I{e likelihood of a different result must be
substantial, not just conceivabile. The state appeals court found that petitioner had failed to
show he was prejudiced by courisdhilure to seek admission of the portions of the declaration
to cross-examine her using the declaration. The portions relevant to her credibility were the
subject of examination and cross-examination, and the trial court was well within its discretio
exclude portions that were purely hearsay statements with no applicable exception.

Accordingly, habeas relief on the sixth and seventh claims is denied.
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V. EIGHTH CLAIM: ERRONEOUS ADMISSION OF EVIDENCE OF PRIOR SEX OFFENSES
To PROVE CRIMINAL DISPOSITION IN VIOLATION OF DUE PROCESSRIGHTS

In his eighth ground for relief, petitioner contends that the admission of testimony abopt
prior sexual assaults to prove propensity violated his due process rights. Petitioner raised this
claim on direct appeal and the appellate court rejected the claim.

A. State Court Opinion

The Court of Appeal determined that the trial court did not abuse its discretion by
admitting the testimony about defendantrior sexual conduct, and determined that it was

properly admitted, stating as follows:

United States District Court

Northern District of California

© 00 N o o b~ w N P

N N N N N N N N DN P P R R R R R R R
0o N o o A WO N R O O 0O N o A W N - O

Prior to trial, defendant moved to exclude all Evidence Code section 1108
evidence. After holding an Evidence Code section 402 hearing, at which John
Klauer and Misty R. gave testimony similar to their trial testimony, thet cour
stated that it wouldtake the motion under submission and ... allow re-argument
after [the alleged victims] have testifiédifter hearing the victinistrial
testimony, the court excluded the proffered Evidence Code section 1108
testimony of three witnesses but admitted the testimony of John Klauer and Misty
R. “In regards to John Klauer, | have weighed its probative value. Its probative
value I think is significant and it is not outweighed by any undue consumption of
time or misleading the jury or causing any undue prejudice, and | would allow
you to call John Klauer. [{]] With respect to Misty [R.], | believe her testimony is
highly probative. The probative value is not outweighed by any undue
consumption of time or confusing the issues or misleading the jury or creating
undue prejudice, so | will allow you to present that withess’also.

Defendant now contends that the trial court erred in admitting John
Klauers and Misty R's testimony.“First, Evidence Code section 1108 violates
the due process clause of the United States Constitution; second, [defgndant
Evidence Code [section] 352 objection was meritorious; and third, admission of
the prior sex acts was not permissible per Evidence Code sections 1108 dr 1101.

The Attorney General contends ttithe evidence was particularly
probative because the testimony was that the victim in Laughlin and Misty R.
were sexually assaulted by [defendant] in the same way he assaulted Jane Doe |,
Kristi, and Lee B.] in the present matter and in each case the acts were without
consent. The trial court properly admitted this testimony as evidence of
[defendants] propensity to commit sexual offenses. Moreover, the trial court
considered whether the concerns underlying Evidence Code section 352
warranted exclusion of the evidence, and reasonably concluded they did not.

Evidence Code section 1108, subdivision (a), stétesa criminal action
in which the defendant is accused of a sexual offense, evidence of the dégendant
commission of another sexual offense or offenses is not made inadmissible by
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Section 1101, if the evidence is not inadmissible pursuant to Sectich 352.
Evidence Code section 1101, subdivision (a), states in pertinentipecept as
provided in this section and in Section [] ... 1108, ... evidence of a pgrson
character or a trait of his or her character (whether in the form of an opinion,
evidence of reputation, or evidence of specific instances of his or her conduct) is
inadmissible when offered to prove his or her conduct on a specified octasion.
“Nothing in this section prohibits the admission of evidence that a person
committed a crime ... when relevant to prove some fact (such as ... intent, ...
identity, ... ) other than his or her disposition to commit such anh(&stid.Code,

§ 1101, subd. (b).)

Defendant acknowledges that our Supreme Court has rejected a due
process challenge to Evidence Code section 1188]e think the trial cours
discretion to exclude propensity evidence under [Evidence Code] section 352
saves [Evidence Code] section 1108 from deferidahte process challenge.
(People v. Falsetta (1999) 21 Cal.4th 903, 917 (Falsetta).) Defendant also
acknowledges that this court is bound by that ruling. (Auto Equity Sales, Inc. v.
Superior Court (1962) 57 Cal.2d 450, 455.) He states that he is presenting his due
process challenge in order‘fpreserve his ability to take his challenge to a higher
court if need bé&. Therefore, we will not further address this contention.

Evidence Code section 352 provides that a court has discretierdiode
evidence if its probative value is substantially outweighed by the probability that
its admission will (a) necessitate undue consumption of time or (b) create
substantial danger of undue prejudice, of confusing the issues, or of misleading
the jury” However,“[t]he prejudice which exclusion of evidence under Evidence
Code section 352 is designed to avoid is not the prejudice or damage to a defense
that naturally flows from relevant, highly probative evidericeThe*“prejudic&
referred to in Evidence Code section 352 applies to evidence which uniquely
tends to evoke an emotional bias against the defendant as an individual and which
has very little effect on the issugs(People v. Karis (1988) 46 Cal.3d 612, 638.)

The trial court has broad discretion to exclude evidence of prior sex
offenses under Evidence Code section 1108 where the probative value of the
evidence is outweighed by its prejudicial effect. (Falsetta, supra, 21 Cal.4th at p.
919.) Accordingly, the standard of review for an order admitting evidence of prior
sex offenses is abuse of discretion. (People v. Jennings (2000) 81 Cal.App.4th
1301, 13141315.)“A prior courts exercise of discretion in admitting or
excluding evidence is reviewable for abuse [citation] and will not be disturbed
except on a showing the trial court exercised its discretion in any arbitrary,
capricious, or patently absurd manner that resulted in a manifest miscarriage of
justice [citation]” (People v. Rodriguez (1999) 20 Cal.4th 11@.)

Relying on People v. Harris (1998) 60 Cal.App.4th 727 (Harris ),
defendant points to three factors which he contends weighed in favor of exclusion
of John Klauels and Misty R's testimony. In Harris, the appellate court
enumerated five factors that should be considered in reviewing proffered
Evidence Code section 1108 testimony under an Evidence Code section 352
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analysis. These factors are the inflammatory nature of the evidence, the
probability of confusion, the remoteness or staleness of the prior conduct, the
consumption of time, and the probative value of the evidence. (Harris, supra, at
pp. 737#739.) Defendant argues thdhe inflammatory nature of the prior

conduct, its dissimilarities, its remoteness, plus the fact that there was no
conviction as to said condtideads td‘the conclusion that the trial court abused

its discretion in determining that its probative value outweighed its prejudicial
effect”

The Attorney General contends that the admission of John Réaared
Misty R.’s testimony was proper under Evidence Code section 1108 and that it
was not more prejudicial than probative.

“In People v. Ewoldt (1994) 7 Cal.4th 380 [ (Ewoldt) ], the California
Supreme Court (at p. 405) deemed it important in evaluating prior uncharged acts
pursuant to section 352, whethfthe testimony describing defendast
uncharged acts ... was no stronger and no more inflammatory than the testimony
concerning the charged offendg(Harris, supra, 60 Cal.App.4th at pp. #37
738.) We find that the testimony describing defengambcharged offenses was
no stronger and no more inflammatory than the testimony by the victims of
defendants charged offenses. The uncharged offenses constituted forcible rape
or attempted rape as did the charged offenses. Misty R. was a minor at the time
of the offenses against her, but this alone does not make it more inflammatory
than the forcible rapes of Jane Doe, Kristi, and Lee B.

There may be a probability of confusion when the uncharged acts did not
result in criminal convictions, because there is an increase in the danger that the
jury might be inclined to punish defendant for the uncharged offenses. (Harris,
supra, 60 Cal.App.4th at pp. 7ZZ28; Ewoldt, supra, 7 Cal.4th at p. 405.) In this
case, John Klauer testified that the victim did not report the Laughlin incident to
the police, and Misty R. testified that she did not report the incidents involving
her to the police until a few years after the incidents. The court instructed the jury
both before John Klauar and MistyR.’s testimony, and again after the close of
all the evidence, that the incidents John Klauer and Misty R. testified to were not
part of any count filed against defendant, that it could consider this evidence only
if the People had proved beyond a reasonable doubt that defendant had in fact
committed those uncharged offenses, and that, even if it found beyond a
reasonable doubt that defendant had committed an uncharged offense, that factor
was not sufficient by itself to prove that defendant was guilty of committing the
charged offenses. (See CALCRIM No. 119Thus, we find that there was little

" In the Sixth DistricCourt of Appeal’s decision, it noted that:

The court instructed the juryThe People presented evidence that the defendant
committed the forcible rape, an attempted forcible rape, and an unlawful sexual
intercourse with a minor who was more than three years younger than the
defendant that are not part of any count filed against the defendant. []] The
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probability of confusing the jury regarding the evidence of the uncharged
offenses.

“‘Remotenessor ‘stalenessof prior conduct is an appropriate factor to
consider in a section 352 analysis. [Citatidr{Hlarris, supra, 60 Cal.App.4th at
p. 739.)‘Remoteness of prior offenses relate&he question of predisposition to
commit the charged sexual offeng€itation.] In theory, a substantial gap
between the prior offenses and the charged offenses means that it is less likely
that the defendant had the propensity to commit the charged offense. However, ...
significant similarities between the prior and the charged offenseshalayce] |
out the remotenesdCitation.] Put differently, if the prior offenses are very
similar in nature to the charged offenses, the prior offenses have greater probative
value in proving propensity to commit the charged offefig€®ople v. Branch
(2001) 91 Cal.App.4th 274, 285 (Branch ).) In Branch, the appellate court found
that a 30year gap between the prior offenses and the charged offenses was
balanced out by the similarities between them. (ld. at pp-Z8%) In this case,
although Misty R's testimony related to incidents in 1993, which occurred six
years before the incident involving Jane Doe, the similarities between those
offenses and the charged offenses against Jane Doe, Kristi, Frances V., and Lee B.
“balance outany remoteness. (See also People v. Soto (1998) 64 Cal.App.4th
966, 996992 [passage of over 20 years did not render evidence of the prior
similar incidents prejudicial and inadmissible].)

“‘On the issue of probative value, materiality and necessity are important.
The court should not permit the admission of other crimes until it has ascertained
that the evidence tends logically and by reasonable inference to prove the issue

elements of the uncharged offenses of forcible rape and attempted forcible rape
are defined earlier in these instructions. The elements of unlawful sexual
intercourse with a minor who is more than three years younger than the defendant
are defined in Section 1071 below. [{]] You may consider the evidence of an
uncharged offense only if the People have proven beyond a reasonable doubt that
the defendant in fact committed the uncharged crime. If the People have not met
this burden as to any of the uncharged offenses, you must disregard the evidence
of that unproven charge entirely. []] If you decide beyond a reasonable doubt that
the defendant committed an uncharged offense, you may but are not required to
conclude from that evidence that the defendant was disposed or inclined to
commit sexual offenses, and based on that decision, also conclude that the
defendant was likely to commit and did commit one or more of the sexual
offenses as charged here. [{] If you conclude that the defendant committed one or
more of the uncharged offenses, that conclusion is only one factor to consider
along with all the other evidence in this case. Proof of an uncharged sexual
offense is not sufficient by itself to prove that the defendant is guilty of any of the
charged offenses. The People must still prove each element of every charge
beyond a reasonable doubt.

Rodrigues, 2011 WL 1885367, at *13 n. 8. (REL Exh. 4 at 22.)
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upon which it is offered, that it is offered on an issue material to the prosésution
case, and is not merely cumulativi€itation.]” (Harris, supra, 60 Cal.App.4th at
pp. 739-740.) While Evidence Code section 1108 requires a significant similarity
between the charged offenses and the uncharged offense to establish relevancy, it
does not require that the uncharged offenses mirror the charged offenses. (See
e.g., People v. Soto, supra, 64 Cal.App.4th at p. 991.) The degree of similarity is
not determinative of the issue, but it ddtend to bolster the probative force of

the evidencé&.(Harris, supra, 60 Cal.App.4th at p. 740.) Here, the Laughlin
incident was different from the charged offenses because it involved a stranger
and the charged offenses involved known victims. However, both the charged
offenses and the uncharged offenses involved forcible sexual assaults. The
evidence of the uncharged offenses did‘textk ... any significant probative

value? (Harris, supra, 60 Cal.App.4th at p. 741.)

We conclude that the factors discussed in Harris favor admitting the
evidence of the uncharged offenses. The evidence was no more inflammatory
than the evidence relating to the charged offenses, there was little probability of
confusion, the uncharged offenses were not remote or stale, and the evidence did
not lack any significant probative value. Accordingly, we find that the trial court
did not abuse its discretion in admitting John Klési@and Misty R's testimony
under Evidence Code sections 1108 and 352. (Harris, supra, 60 Cal.App.4th at
pp. 737739; Branch, supra, 91 Cal.App.4th at pp.-28%.) As we find that the
testimony was properly admitted under Evidence Code sections 1108 and 352, we
need not address defendantontention that it was inadmissible under Evidence
Code section 1101.

People v. Rodrigues, 2011 WL 1885367 at *11-14. (Ekh. 4 at 18-24.)
B. Applicable Federal Law
In considering‘whether the admission of the prior injury evidence justified habeas’telie

the Supreme Court has held that the question whether such evidence was incorrectly admittg

under California lawis no part of a federal cotsthabeas review of a state conviction . . . [since

‘federal habeas corpus relief does not lie for errors of stat&’ |gstelle v. McGuire, 502 U.S. 62,
67-68 (1991), quoting Lewis v. Jeffers, 497 U.S. 764, 780 (1990). Instead, habeas review is
limited to the“‘question [of] whether the admission of the evidence violated [petitgjriederal
constitutional rights$. Id. at 68.

Petitioner contends admission of the evidence here violated his right to due precess.

state court’s procedural or evidentiary ruling is not subject to federal habeas review unless the

ruling violates federal law, either by infringing upon a specific federal constitutional or statuto,

provision or by depriving the defendant of the fundamentally fair trial guaranteed by due jrog
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Walters v. Maass, 45 F.3d 1355, 1357 (9th Cir. 1993hus, a federal court cannot disturb on
due process grounds a state court's decision to admit prior bad acts evidence unless the adr
of the evidence was arbitrary or so prejudicial that it rendered the trial fundamentally’udfair.
see also Colley v. Sumner, 784 F.2d 984, 990 (9th Cir. 1986) (admission of prior sexual assg
evidence did not warrant relief; “no such relief can be granted unless admission of the testimon
was arbitrary or fundamentally unfgr

C. Analysis

California Evidence Code section 1108 allows a court to admit evidence of a defendal
prior sex offenses to prove a propensity to commit sex crimes. Section 1108 provides, in rel
part,“[ijn a criminal action in which the defendant is accused of a sexual offense, evidence o
defendants commission of another sexual offense or offenses is not made inadmissible by S¢
1101, if the evidence is not inadmissible pursuant to Sectiofi 388us, section 1108 is an
exception to the general rule in section 1101 that propensity evidence is inadmissible, cabing
only by section 353 limit on evidence as to which thprobative value is substantially
outweighed by . . . the danger of undue prejudice, of confusing the issues, or of misleading tf
jury. See Cal. Evid. Code §§ 1101(a), 352.

Petitioner contends that the prior sexual offense evidence here should have been exc
because the testimony offered by Misty R. and John Klaur concerned acts that were differen
far more inflammatory than the acts for which he was prosecuted. The prior acts evidence
concerned sexual conduct with a minor who testified that petitioner assaulted her while he w
duty, held a gun to her head, and threatened her (RT 514-522); and sexual assault of an alle
prostitute, as witnessed by another law enforcement officer (RT 588-595). Petitioner argues
the inflammatory nature of the prior acts testimony, along with the delay in reporting and the
disclosure in the course of an investigation leading to petifi@temmination as a sheréfdeputy,

rendered this evidence more prejudicial than probative. Petitioner contends it is highly probg

8 Section 1108 is analogous to Federal Rule of Evidence 413, which providé§]that,
criminal case in which a defendant is accused of a sexual assault, the court may admit evidg
that the defendant committed any other sexual ass&elll. R. Evid. 413(a).
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the admission of this prior acts evidence had a substantial and injurious influence on’she jury
verdict. The verdicts were split, and the evidence was almost entirely comprised of complair
witnessestestimony, not other witness or physical evidence. The jury deliberated for three d
requested a read-back of almost all of the complaining witneestsnony, and rejected several
of the charges. (CT 1133-1150.)

“Incorrect state court evidentiary rulings cannot serve as a basis for habeas relief unlg

federal constitutional rights are affectedVhelchel v. Washington, 232 F.3d 1197, 1211 (9th Ci

2000) quoting Lincoln v. Sunn, 807 F.2d 805, 816 (9th Cir. 1987). Even if the trial court erred i

applying Section 1108, such error is not a ground for federal habeas relief unless it is so
fundamentally unfair as to violate clearly established federal law. See Brewer v. Hall, 378 F.
952, 955 (9th Cir. 2004)‘lf no Supreme Court precedent creates clearly established federal |9
relating to the legal issue the habeas petitioner raised in state court, the stédedecisibn
cannot be contrary to or an unreasonable application of clearly established fedgralllasv
Supreme Courthas never expressly held that it violates due process to admit other crimes
evidence for the purpose of showing conduct in conformity therewith, or that it violates due
process to admit other crimes evidence for other purposes without an instruction limiting the
jury’s consideration of the evidence to such purpdsésrceau v. Woodford, 275 F.3d 769, 774
(9th Cir. 2001), overruled on other grourmsWoodford v. Garceau, 538 U.S. 202 (2003). To
the contrary, the Supreme Court expressly left open the question of whether propensity evidg
violates the Due Process Clause. Estelle, 502 U.S. at 75Be&{ise we need not reach this
issue, we express no opinion on whether a state law would violate the Due Process Clause i
permitted the use oprior crimes evidence to show propensity to commit a charged ¢&)insee

also Mejia v. Garcia, 534 F.3d 1036, 1046 (9th Cir. 2008) (state court determination that the

propensity evidence did not violate his right to due process was not objectively unreasonable);

Alberni v. McDaniel, 458 F.3d 860, 867 (9th Cir. 2006), cert. denied, 549 U.S. 1287 (2007)
(finding that use of propensity evidence did not establish due process violation b#causght

[petitioner] asserts has not been clearly established by the Supreme Court, as required by
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AEDPA.’). Indeed, the Ninth Circuit has held, in reviewing a similar rule of evidence concerr
prior offense evidence to prove propensity in the context of child molestation, that admission
such propensity evidence was not precluded by the Due Process Clause. United States v. L
260 F.3d 1018, 1024, 1026 (9th Cir. 20014 long as the protections of Rule 403 remain in
place to ensure that potentially devastating evidence of little probative value will not reach th
jury, the right to a fair trial remains adequately safeguariieske also Mejia v. Garcia, 534 F.3d
1036, 1047 (9th Cir. 2008) (on AEDPA review, holding thetmission of the evidence of prior
uncharged sexual offenses did not violate clearly established law concerning due process ag
established by the Supreme C&urt
Further, even assuming petitioner could show a due process error, he has not establig
that such error would have hadsbstantial and injurious effect or influence in determining the
jury’s verdict? See Brecht, 507 U.S. 619, 638 (1993); McKinney, 993 F.2d at-1386
(applying Brecht harmless error standard to due process claim concerning propensity eviden
Here, there was direct evidence from the complaining witnesses, separate and apart from th
propensity evidence, and no dispute that the petitioner was the perpetrator. Cf. McKinney v.

993 F.2d 1378, 1385 (9th Cir. 1993), as amended (June 10, 1993) (admission of propensity

evidence concerning fascination with knives violated due process where only evidence linking

petitioner to murder was circumstantial and propensity evidence was not relevant to any elery
of the crime); Garceau, 275 F.81777 (due process error was not harmless where evidence
against petitioner washot weighty’’ largely circumstantial, heavily dependent on propensity
evidence, and coupled with erroneous instruction to consider petisamerharged acts to show
likelihood he committed murder).

In sum, the state coustrejection of petitionés claim of error was not unreasonable and
habeas relief on his eighth claim is denied.
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VI.

process on account of pervasive prosecutorial misconduct during the proseegiaments, and
was denied the effective assistance of trial counsel due to cmufaslkelre to object and request af
admonition to the prosecuterstatements. Petitioner contends the prosecutor: improperly
appealed to the passions and prejudices of the jury; argued Petstlmacecharacter to prove his
guilt; attacked the integrity of defense counsel; criticized defense c&ioisjgctions and other
legitimate conduct; expressed personal opinions about the evidence and petgliteargued
facts not in evidence; misstated the evidence; vouched for the character and credibility of
prosecution witnesses; and deliberately misled the jury about the reasots idristng under ta
influence (DUI) case was dismissed. Specifically, in connection with his ninth claim, Petition

identifies the following statements of the prosecutor:

PROSECUTORIAL MISCONDUCT DURING ARGUMENTS

NINTH CLAIM : IAC AND DUE PROCESSVIOLATION BASED UPONPERVASIVE
PROSECUTORIALMISCONDUCTDURING ARGUMENT

TENTH CLAIM : IAC RE FAILURE TO OBJECT DURING ARGUMENT

In grounds nine and ten respectively, Petitioner contends that he was deprived of due

(1) Petitioner is &serial rapist . . ”.(RT 2568; RT 2819)

(2) .. . our search for the truth and our ability to do justice depends on the
mechanisms of the court, the judiciary. What that means is that every little time-
consuming, prejudicial, confusing, misleading piece of evidence tag=rto
come before you, so | apologize for any delays that were heard because we had to
discuss such matteY§RT 2607)

(3) During his rebuttal argument, the prosecutor misstated the reason why
Kristi Rodriguess DUI case was dismissetdn any event, we clarified that with
her later,'Why was the case dismissédBecause the officers took the word of
her estranged husband and arrested her. The judge threw the case out because the
judge said;How can you rely on the word of that guy?RT 2778);

(4) In counting up the number of alleged sexual offenses, the prosecutor
added up the various victims/counts and proclaimed there were at least seven
rapes, speculating that petitioner may have committed additional sex offenses:
“And who knows? Like [defense counsel] said, the gap in time 1@@to when
he raped Kristi, who knows how many women he raped in between there. We
donr’t know. Only two-thirds of victims ever come forward - excuse me - two-
thirds of victims doft come forward. (RT 2787);
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(5) Defense counsel deliberately lied apthyed fast and looSevith the
facts.“It took a lot of time to pull out those - to pull all those statements out of
context so that he could try and confuse you” (RT 2757-2760, 2764, 2767,
2780, 2791, 2794);

(6) Defense counsel adopted petitiosgrhilosophy “deny, deny attack
“the old adage is . . . sleep with hdg®RT 2757);

(7) To defense counsetyour job is to confuse the jury as much as you
possibly cart’ (RT 27595,

(8) I was a defense attorney before tiutar't say Id do it the same way
[as petitione's counsel] or ever did it the same WaRT 27603

(9) “I had to make sure a lot of irrelevant stuff didecome in”? (RT
2774¥%

(10) Suggesting defense counsel did something wrong because the
prosecutats objections were sustained. (RT 2780)

(11) Either defense counsel dittknow how to refresh witness
recollection or he did it deliberately to mislead. (RT 2¥83)

(12) Responding to defense counseargument thétthe first victim in
any divorce is the truth “Really? | always heard it was the children. | always

® The transcript reads: “Maybe it’s hard when you’ve got no facts in your favor and you
have got to throw as much stuff on the wall and see what sticks. Your job is to confuse the |t
much as you possibly c&nRT 2759.)

10 The transcript reads: “I know what it’s like on both sides. Can't say Id do it the same
way [as petitiones counsel] or ever did it the same way, but | have an idea what it 15(RKE.
2759-60.)

11 The transcript reads: “I had to do my job, and I had to make objections, and I had to
make sure a lot of irrelevant stuff diicome in” (RT 2774.)

12 The transcript reads: “I’m sorry that he got objections sustained against him so often, but
I was just doing my job.” (RT 2780-81.)

13 The transcript reads: “when you put an officer up on the stand and you’re going to ask
him about dates;ou do what I did, you ask him the question, “Do you know the date?” “Can’t
recall.” “Here’s your police report. Here’s your L. A. interview. Here’s your grand jury testimony.
Read this page, this line, this number to yourself, Does that refresh yollisatéad?”” And then
he probably will say, Yeah, you know, now I remember it’s this date, this time, et cetera.” What
did he do?... [overruled objection omitted] What did he do? He either didn’t know how to do it
right, which | think is entirely possible, or he set it up for this argument. . . . the fact that the
officer does not recall is not impeachment of the witnesses.” (RT 2782-83.)
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thought about that. But they woufdhink about that. (RT 2786)

(13) Criticizing defense counsel faattacking the prosecution Rape
Trauma Syndrome expert. (RT 2810); and

(14) Other prosecution witnesses weagacled’ by the defense because
Rodrigues is vindictive“He attacked me. He attacked the upstanding people who
came in here and testified in front of you. He attacked my investigator. He
attacked the dead sheriff, Sheriff Harvey Nyland. He went after everybody. . . .
He attacked the good officers. ” (RT 2756, 2813).

(Amenced Fed. Petition, at Attachment 10-12.)

Petitioner alleges in his tenth claim that his trial courskjected to some instances of

prosecutorial misconduct during argument on some grounds. To the extent ’sooinjgetions
were inadequate, petitioner was denied the effective assistance of trial coAsstnded Fed.

Petition at 12.)

A. State Court Decision

Petitionets appeal argued that the prosecigtanisconduct required reversal, based upon

four of the statements above: (1) tflserial rapist comment; (2) théprejudicial, misleading
evidenc& comment; (3) the dismissal of the DUI comment; and (4) the speculating about
additional sexual assaults comment. The state court of appeals rejected pstitianas of

prosecutorial misconduct based upon these four statements as follows:

The court instructed the jury prior to the partiel®sing arguments. As
part of those instructions, the court gave CALCRIM No. 220 on the presumption
of innocence. It also gave CALCRIM No. 222 which states in pgdu must
decide what the facts are in this case. You must use only the evidence that was
presented in this courtroom. Evidence is the sworn testimony of witnesses and
exhibits admitted into evidence and all stipulations agreed to by the lawyers.
Nothing the attorneys say is evidence. In their opening statements and closing
remarks the attorneys discussed the case, but their remarks are not evidence. Their
guestions are not evidence. Only the withesaeswers are evidence. The
attorneys questions are significant only if they help you to understand the
witnessesanswers. And do not assume that something is true just because one of
the attorneys asked a question that suggested it was true.

Near the start of his argument to the jury, the prosecutor &8késit did
we learn through the testimony? What can we conclude? Without a doubt we can
conclude this: The defendant is a serial rapistsiet just a rapist. A rapist rapes
one woman one time. He has raped five women, he has committed seven rapes. In
addition, hés got two attempted rapes and two forcible penetrations with a
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foreign object. Serial rapist. No doubt. [{] WhahIgoing to do now is’in going

to take you through the law and togetherreeoing to learn how to reach that
conclusion with respect to each individual coultefendant did not object to this
argument, so he has forfeited any claim that it constitutes misconduct. Moreover,
given the evidence of defendantonduct involving Misty R., Jane Doe, Kristi,

Lee B., and in Laughlin, the prosecu®characterization of defendant as a serial
rapist fell within the permissible bounds of argument. (See Harrison, supra, 35
Cal.4th at pp. 24445.)

Near the end of his opening argument, the prosecutor stateelnther
thing that | want to talk to you abeut’m almost done, Your Honeris that we
need to understand, too, whicimlsure many of you do, that our search for the
truth and our ability to do justice depends on the mechanisms of the court, the
judiciary. What that means is that every little time-consuming, prejudicial,
confusing, misleading piece of evidence déegat to come before you, so |
apologize for any delays that were heard because we had to discuss such matters.
| tried to, and | believe-[.]” Defendant objected to this argumeéfithere is no
evidence of misleading or the words he is saying, Your Horidid like an
admonition that that was an improper statement to the jury, Your Honor. That wa
totally uncalled for. | can go on the other side and say, wél, keeeping stuff out
because Hs hiding it from the jury’. The court‘noted’ the objection and stated
that it would“relisten to it during the lunch bre8klhe prosecutor continued:
“As | was saying, ladies and gentlemen, | tried, and | think we did a pretty good
job of presenting evidence to you properly, without much interruption so that you
could get to the truth and you can make a decisi®aon thereafter, the trial
broke for the lunch recess. Before calling the jury back after the recess, the court
stated:“The court has read the portion that was objected to when you interrupted
him before he made reference to anything that was not evidence in court, but his
comments, such as they are, are not prosecutorial miscéhduct.

Defendant contends that the prosecstargument herémproperly
disparaged the defense, defense counsel and violated [defehtzderal
constitutional rights to counsel and to present a defer{fg€gomments to the
effect that [defendaid] defense consisted of time consuming, prejudicial,
confusing and misleading evidence struck at the heart of [these] two of [his] most
fundamental rights.

The question before us is whether there is a reasonable likelihood that the
jury construed or applied the complained-of remarks in an objectionable fashion.
(Harrison, supra, 35 Cal.4th at p. 244.) We do not find that there is a reasonable
likelihood that the jury construed the prosecig@rgument as implying that all
the delays during trial were due to defendsuatttempts to introduce confusing
and misleading evidence. Rather, we find, as did the trial court, that the
prosecutors remarks were simply an apology for all the interruptions that had
occurred during the trial because the court had to ensure that both parties were
presenting proper evidence to the jury. Moreover, the court instructed the jury on
the presumption of innocence, that the prosetsitosing remarks are not
evidence, and that it must decide the facts in the case based only on the evidence
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that was presented. We must presume the jury followed theé cmstructions.
(People v. Osband (1996) 13 Cal.4th 622, 714.)

During his closing argument, the prosecutor statéden he [defense
counsel] said we wanted you to believe that [defendant] somehow snapped his
fingers or made a phone call to the judge and got her her kids back. We never said
that. | never said that. They never said that. What you heard was that he created
the situation that got the kids taken away. And in violation of a restraining order
he’s pounding on doors and windows, calling, calling, calling, calling, and she
won’'t answer’ Defendant objected thdft]here is no evidence of that, your
Honor” The court overruled the objection statifige is able to argue the
evidence the best he remembersThe prosecutor continued.ook up Kristr's
testimony. Its there. []] In any event, we clarified that with her lgtéfy was
the case dismissetBecause the officers took the word of her estranged husband
and arrested her. The judge threw out the case because the judgemaidan
you rely on the word of that guy?Defendant again objected. The cotmoted
the objection and allowed the prosecutordompleté& his argument. The
prosecutor continued; How can you take the word of that guyshd he threw
out the case. But he still got what he wanted out of it. The judge already had made
a custody order.

Defendant contends th@he prosecutds statements unsupported by the
evidence as to why [Krisg] DUI case was dismissed ... constituted a clear
violation of [defendaris] federal constitutional rights of confrontation and
prosecutorial misconduct as well. The message implicit in such comments was not
only to create animosity toward [defendant], leading to a verdict not based on the
evidence, but to destroy his credibility based on no evidénce.

Kristi testified that her driving under the influence case was dismissed
after she filed a motion arguing that it was the result of an unlawful stop because
the arresting officers relied on the word of defendant rather than contacting her. A
prosecutols argument may be vigorous as long as it is a fair comment on the
evidence, which can include reasonable inferences or deductions to be drawn
therefrom. (Harrison, supra, 35 Cal.4th at p. 244.) We cannot say that it was
unreasonable for the prosecutor to argue to the jury that they should infer from the
evidence presented that Kristdriving under the influence case was dismissed
because the court concluded that the arresting officer should not have relied on
defendants statements.

Near the end of the prosecu®closing argument he statéiadies and
gentlemen, | know ydue going to do what yGte supposed to do and yoe!
going to focus on the facts of this case, of the evidence and the testimony before
you. And lets be clear. Thad exactly what | have asked you to do. | started off
yesterday saying, and | say again, that man is a serial Tdpesendant did not
impose an objection and, as we did regarding the first time the prosecutor referred
to defendant as a serial rapist, we find that the proséswgyument fell within
the permissible bounds of argument. (Harrison, supra, 35 Cal.4th at p. 244.)
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Rodrigues, 2011 WL 1885367 at *24. (REL Exh. 4 at 37-419

Petitioner raised the remaining statements in his second state habeas petition, arguin
prosecutorial misconduct, ineffective assistance based upon trial csunadkequate objections,
and ineffective assistance of appellate counsel in failing to challenge the statements. (RSEL
11, Attachment at 1-3, 6.) Petitior®habeas claim based upon the remaining statements was
rejected summarily. (RSEL Exh. 13, 14.)

B. Applicable Federal Law

In a claim for habeas relief based upon prosecutorial misconduct in making argument
the jury,“it is not enough that the prosecutammarks were undesirable or even universally

condemned . . . [but] whether the prosecutosnmentsso infected the trial with unfairness as t

make the resulting conviction a denial of due pro¢ésbarden v. Wainwright, 477 U.S. 168, 181

(1986) quoting Donnelly v. DeChristoforo, 416 U.S. 637 (1974). The applicable standard for
habeas review is thifshe narrow one of due process, and not the broad exercise of superviso
power?” Donnelly, 416 U.S. at 642. The prosecutor may‘n@nipulate or misstate the
evidence; nor may it“implicate other specific rights of the accused such as the right to counss
the right to remain silerit. Darden, 477 U.Sat182. Nor may the prosecutor impropéefrgppeal
to the passions of the juty.Zapata v. Vasquez, 788 F.3d 1106, 1114 (9th Cir. 2015) (proseacut|
attributing use of racial slur to defendant during closing argufipamticularly risked sparking
visceral outrage among members of the jury and encouraged them to convict based on emolf
rather than evident® Beyond these limitations, the Darden standard“i®ey general one,
leaving courts more leeway . . . in reaching outcomes inlmasase determinatioris.Parker v.
Mathews, 567 U.S. 37, 48 (2012) (internal citation omitted).

Darden measured the fairness of a petitisngral by considering whether the trial court
gave a curative instruction; the weight of the evidence against the accused; and whether the

prosecutols comments manipulated or misstated the evidence. Tan v. Runnels, 413 F.3d 11

14 Petitioner also raised the prosecutor’s statements about him being a “serial rapist,” the
reasons for dismissal of Kti’s DUI, the “prejudicial and misleading” comment, and speculation
about other sexual assaults issues in his first state habeas petition. (REL Exh. 7 at 38.)
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1115 (9th Cir. 2005) citing Darden, 477 U.S. at 181-82. When a curative instruction is issue
court presumes that the jury has disregarded inadmissible evidence and that no due process
violation occurred. See Greer v. Miller, 483 U.S. 756, 766 n.8 (1987); Darden, 477 U.S. at 1
(condemning egregious, inflammatory comments by the prosecutor but holding the trial was
since curative actions were taken by the trial judge); Trillo, 769 F.3d at Y0@0dresume that
juries listen to and follow curative instructions from judgpesThis presumption may be
overcome if there is afoverwhelming probability that the jury would be unable to disregard
evidence and a strong likelihood that the effect of the misconduct wotittelastating to the
defendant. See Greer, 483 U.S. at 766 n.8; Tan, 413 F.3d at 1115-16 (finding trial fair wherg
received instructions to consider only the evidence presented, and not sympathy for the victi
life story).

Moreover, if constitutional error occurred, habeas relief cannot be granted unless the
had a substantial and injurious effect or influence on thégwsrdict. Trillo, 769 F.3dt 1001-
02 (although prosecut® statement in argument was improper, it was harmless under Brecht
because it was a single statement and there was strong evidence of guilt); Williams v. Borg,
F.3d 737, 745 (9th Cir. 1998)Absent specific evidence in the record, defense counsel should
be maligned . . . . [however] the prosectgaemark did not so infect the trial with unfairness as
deny [petitioner] due proces}. Inappropriate prosecutorial comments, standing alone, would 1
justify a reviewing court to reverse a criminal conviction obtained in an otherwise fair
proceeding . . . . the remarks must be examined within the context of the trial to determine w
the prosecutds behavior amounted to prejudicial error . . . . [that would affect thesjabyility
to judge the evidence fairly.United States v. Young, 470 U.S. 1,-12 (1985).

As to the claim of ineffective assistance for defense coisfselure to object to the

prosecutols arguments, petitioner again must satisfy weepart test from Strickland to show
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that counsét representation fell below the standard of objective reasonableness and that, but for

defense counsd errors, the result of the trial would have been different. Darden, 477 U.S. a

184. In order to determine whether counsel performed deficiently by failing to object to the
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prosecutors remarks, the reviewing court must determine findtether the prosecuterremarks
constituted objectionable miscondticZapata v. Vasquez, 788 F.3d 1106, 1112 (9th Cir. 2015
see also Juan H. v. Allen, 408 F.3d 1262, 1273 (9th Cir.2005) (merits of the underlying claim
“control the resolution of the Strickland claim because trial counsel cannot have been ineffed
for failing to raise a meritless objectign Moreover,[blecause many lawyers refrain from
objecting during opening statement and closing argument, absent egregious misstatements,
failure to object during closing argument and opening statement is withiwitteerangé of
permissible professional legal condiidtinited States v. Necoechea, 986 F.2d 1273, 1281 (9th
Cir. 1993) (citing Strickland, 466 U.S. at 689).

C. Analysis

Petitioner contends that the prosecigoemarks to the jury constituted misconduct, and
that trial counsel was ineffective for failing to object to that prosecutorial misconduct. Becaus
the ineffective assistance claims depend upon whether any statements by the prosecutor
constituted misconduct, the Court examines the claims in tandem.

First, as the appellate court observed, the trial court instructed the jury that

nothing the attorneys say is evidence. In their opening statements and closing remarf}
attorneys discussed the case, but their remarks are not evidence. Their questions are
evidence. Only the withessemnswers are evidence.

People v. Rodrigues, 2011 WL 1885367, at *22. (REL Exh. 4 at 37.) Thus, petitioner must
overcome a presumption that the jury followed this instruction by showifigvanwhelming
probability’ that it would be unable to do so, dfadstrong likelihood that the eff€obf the jury
disregarding the instruction would beevastating to petitioner. Greer, 483 U.S. 756, 767 n. 8.
1. “Serial Rapist” and Suggestion of Additional Sex Offenses Comments

First, petitioner contends that it was misconduct for the prosecutor to refer to him as a
“serial rapist and to suggest that he might have committed additional sex offenses. Petitiong
further contends that his trial counsel was ineffective for failing to object to these comments.

It is improper for the prosecutor to appeal to the passions or prejudices of the jury. Z3

788 F.3dat1114. However, a prosecut®rrguing facts supported by the record, and relevant {
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the charges, dsnot constitute a prohibited appeal to the jargmotions, passions, or sympathy

for the victim. Tan, 413 F.3d at 1113, 1115.

The state appellate court held that the prosecutorial misconduct claims with respect tq the

“serial rapist” comment and the “who knows how many women he raped in between there”
comment had been waived for counsel’s failure to object. The state court further found that both
comments‘fell within the permissible bounds of argumériiased upon the testimony admitted
concerning multiple sexual assaults by petitioner. People v. Rodrigues, 2011 WL 1885367, at
*22, 24. (REL, Exh. 4 at 37, 41.)

With respect to the prosecutorial misconduct claim, the Court does not find that the

statements were so inflammatory as to overwhelm the presumption that the jury would follow the

trial courts instruction and determine petitiorgeguilt based on the evidence, not the prosewutoy
speculation about other victims. See United States v. Moreland, 622 F.3d 1147, 1162 (9th Cir.
2010) (prosecutos statements referring to defendant &saa” were reasonable based on the

evidence, inconsistencies, and reasonable inferences from it); Turner v. Marshall, 63 F.3d 807,

818 (9th Cir. 1995), overruled on other grounds by Tolbert v. Page, 182 F.3d 677 (9th Cir. 1999)

(calling the perpetrata “monster of a human beih@rguably inflammatory but not a due process

violation); Darden, 477 U.S. 179-80 (calling defendarntaamal,” labelling the crime a&he

work of an animal, and arguing that defendant should not be let out of his cell without a leash did

not amount to due process violation).
Further, trial counsét declaration, submitted with petitionefirst state habeas corpus

petition, stated under penalty of perjury that although his beliesaxthl rapist was &‘vicious

attack’ hedid not believe that he had a valid objection, based on the evidence the prosecutof wa

presenting. (Original Federal Habeas Petition, Attachment 2,Aah5 [Cantu Declaration dated

December 9, 2010 at § 7E].)

The state appeals court determined that there was no ineffective assistance of counse
based upon failure to object to these statements. Petitioner has offered no basis for finding that

appellate court’s determination was an unreasonable interpretation of federal law.
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2. Dismissal of Kristi’s DUI

Also raised on appeal was the prosecutor’s statement regarding the reasons for dismissal of
Kristi’s DUI. The prosecutor indicated that the judge threw the case out, saying “how can you
rely on the word of that guy?,” meaning petitioner. As the appellate court noted, “Kristi testified
that her driving under the influence case was dismissed after she filed a motion arguing that
the result of an unlawful stop because the arresting officers relied on the word of defendant 1
than contacting hérPeople v. Rodrigues, 2011 WL 1885367, at *24. (REL Exh. 4 at 40).

A prosecutor argues within the bounds of fair advocacy in asking a jury to draw infere
from the evidence that the prosecutor believes in good faith might be true. United States v.
Blueford, 312 F.3d at 968 (9th Cir. 2002ee also United States v. Ruiz, 710 F.3d 1077, 1084 (
Cir. 2013) (finding harmless error when prosecutor madeneone must be lyifigargument
because it followed a lengthy explanation of elements that government was required to provg
a reminder of governmeistburden of proof); Moreland, 622 F.3d at 1162 (prose®uteference
to defendant as‘diar” not improper if based on the evidence and reasonable inferences). Th
appellate couis decision that the prosecutor had made no improper statement concerning thg

charges being dropped was not unreasonable.

Moreover, defense counsel objected to this statement and his objection was ovenruled.

this context and given the appellate ctudietermination that the prosecutargument was not
improper, there is no basis for a claim of ineffective assistance.
3. Commentary About Excluded Evidence

With respect to the prosecutsrcomments on excluded evidenethat he had to make
sure“irrelevant stuff and“every little time-consuming, prejudicial, confusing, misleading piece
of evidencé did not come in-the Court finds no basis for a due process violation.

One of these statements (the “every little time-consuming” statement) was raised on direct
appeal. As the appellate court noted, petitismerral counsel objected to the statement, stating
the record:‘There is no evidence of misleading or the words he is saying, Your Honord . . . |

like an admonition that that was an improper statement to the jury, Your Honor. That was tot
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uncalled for. | can go on the other side and say, web, keeping stuff out because’sdiding t

from the jury” (RT 2607-08.) The trial couthoted’ the objection and the prosecutor continued.

(RT 2608.) The trial court later overruled the objection.

The appellate court determined that there was no reasonable likelihood the jury const
the prosecutds remarks to mean that all delays during the trial were the fault of the defense,
no basis to overcome the presumption that the jury followed the instructions they were given
what constituted evidenc&he other statement identified by petitioner (“I had to make sure a lot
of irrelevant stuff didn’t come in”) is much milder than the one raised on appeal, making it even
less likely that the jury would have been affected by the statement and ignored the instructio
were given.

Because the Court agrees that these statements were not so improper as to constitutg
prosecutorial misconduct or render the trial unfii state court’s determination that defense
counsels performance did not fall below the Strickland standard was not unreasonable.

4. Criticizing Defense Counsel ’s Performance

With respect to the prosecutor’s comments on defense counsel’s performance, the Court
finds that petitioner has not shown that they rendered the trial fundamentally'ginfas.
improper for the prosecutor to attack the integrity of defense counsel. United States v. Young
U.S. 1, 9 (1985). Likewise, a prosecutor may not attack defense csuegélmate trial tactics.
See United States v. Frederick, 78 F.3d 1370, 137®Bir. 1996) (prosecutts comment
improper where she was “complimening” defense attorney drtonfusing witness, implying that
defenseattorney’s methods were somewhat underhanded and designed to prevent truth from

coming out, but not sufficient to establish due process violation). However, there is no
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constitutional error unless the comments were prejudicial to the point of denying the defendant a

fair proceeding. United States v. Rodrigues, 159 F.3d 439, 449-51 (9th Cir. 1998) (combinati

prosecutars misstatement of the law with slander of defense counsel was prejudicial where tf

15The Court reviews the statements not raised on direct appeal (i.e., statements 5, 6,
10, 11, and 12, supra p. 42-44) de novo, since they were not the subject of a reasoned opini
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was no curative action by the court, no response by the defense counsel permitted, and no @
instruction given)cf. Paxton v. Ward, 199 F.3d 1197, 1216, 1218 (10th Cir. 1@9&ecutor’s
statement that “we don’t know why” a prior murder charge was dismissed against defendant was
materially mistading and “crossed the line between a hard blow and a foul’@mel caused
fundamental unfairness in sentencing proceedings).

Here, the statements identified by petitioner, while critical of defense counsel’s strategy in
“attacking” witnesses and “having no facts in your favor . . . [so you] confuse the jury as much g
you possibly caji did not impugn counsel’s integrity or suggest that his trial tactics were
impermissible, rather than simply ineffectual. The comments, viewed in the context of the
arguments and surrounding statements made by the prosecutor, were not likely to cause the
ignore the Court’s instructions and admonitions. Moreover, even if any of these statements coulg
be considered, in isolation, to cross the line between “ahard blow and a foul oniéin the context
of the instructions by the trial court and the evidence in the record, the Court cannot find the
comments were so prejudicial as to deny petitioner a fair trial.

Based upon the foregoingefense counsel’s failure to object to these comments did not

constitute ineffective assistance.

VIlI. ELEVENTH CLAIM: |IAC BASED UPON APPELLATE COUNSEL’SFAILURE TO RAISE
CLAIMSOF PROSECUTORIAL MISCONDUCT

In ground eleven, petitioner contends that he received ineffective assistance of couns

appeal because his appellate counsel raised only some of the instances of prosecutorial mis

during argument, omitting additional instances that petitioner contends were more prejudicial.

Petitioner alleges that appellate counsel failed to raise claims regarding the following

instances of misconduct duritig: prosecutor’s rebuttal arguments:

(1) stating that efense counsel deliberately lied and “played fast and loose” with

the facts. “It took a lot of time to pull out those - to pull all those statements out of
context so that he could try and confuse you . ...” (RT 2757-2760, 2764, 2767,
2780, 2791, 2794)

(2) stating that efense counsel adopted petitioner’s philosophy - “deny, deny
attack”; “the old adage is . . . sleep with hogs.” (RT 2757);
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(3) stating that defense couriséfjob is to confuse the jury as much as you
possibly can.” (RT 2759);

(4) stating that he had beedatense attorney before but “I can’t say I’d do it the
same way [as petitioner’s counsel] or ever did it the same way.” (RT 2760)

(5) statingI had to make sure a lot of irrelevant stuff didn’t come in.” (RT 2774);,

(6) suggesting defense counsel did something wrong because the prosecutor’s
objections were sustained. (RT 2780);

(7) stating that eitheretiense counsel didn’t know how to refresh witness’s
recollection or he did it deliberately to mislead. (RT 2783);

(8) responding to defense counsel’s argument that “the first victim in any divorce
is the truth”: “Really? I always heard it was the children. | always thought about
that. But theywouldn’t think about that.” (RT 2786);

(9) criticizing defense counsel for “attacking” the prosecution Rape Trauma
Syndrome expert. (RT 2810); and

(10) stating ther prosecution witnesses were “attacked” by the defense because
petitioneris vindictive: “He attacked me. He attacked the upstanding people who
came in here and testified in front of you. He attacked my investigator. He
attacked the dead sheriff, Sheriff Harvey Nyland. He went after everybody. . . .
He attacke the good officers. . . .” (RT 2756, 2813).

(Amended Petition, at Attachment 10-12.)
A. Applicable Federal Authority

The Strickland standard applies to claims of ineffective assistance of appellate counsel.

Smith v. Robbins, 528 U.S. 259, 285 (2000); Evitts v. Lucey, 469 U.S. 387 (1985). The petitig
must show that counselperformance was objectively unreasonable, which in the appellate
context requires the petitioner to demonstrate that counsel acted unreasonably in failing to
discover and brief a merit-worthy issue. Smith, 528 U.S. at 285; Moormann v. Ryan, 628 F.3
1101, 1106 (9th Cir. 2010). Second, the petitioner must show prejudice, which in this contex
means that the petitioner must demonstrate a reasonable probability that, but for appellate
counsels failure to raise the issue, the petitioner would have prevailed in his appeal. Smith, 5
U.S. at 285-86; Moormann, 628 F.3d at 1166hese two prongs partially overlap when
evaluating the performance of appellate coutisklller v. Keeney, 882 F.2d 1428, 1434 (9th Cir
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1989).

The reviewing court must assess whether claims omitted on direct appeal had merit.

Moormann, 628 F.3dt 1106. “[A]ppellate counseés failure to raise issues on direct appeal does

not constitute ineffective assistance when appeal would not have provided grounds fortever

Wildman v. Johnson, 261 F.3d 832, 840 (9th Cir. 2001). Appellate counsel does not have a

constitutional duty to raise every non-frivolous issue requested by defendant. See Jones v. Barn

463 U.S. 745, 751-54 (1983); Gerlaugh v. Stewart, 129 F.3d 1027, 1045 (9th Cir. 1997); Miller,

882 F.2d at 1434 n.10Indeed, the weeding out weaker issues is widely recognized as one of the

hallmarks of effective appellate advocacwiller, 882 F.2d at 1434. Appellate counsel therefore

will frequently remain above an objective standard of competence and have caused his clien
prejudice for the same reason: because he declined to raise a weak issue. Id.

B. Analysis

Petitioner claimsneffective assistance based upon appebaiesel’s failure to challenge
certain statements made durihg prosecutor’s rebuttal arguments as prosecutorial misconduct.

Petitioner has failed to establish appellate counsel’s deficient performance of prejudice.

t no

First, appellate counsel reasonably limited the statements attacked as misconduct in the

direct appeal. Appellate counsel Julie Schumer indicated that she did not raise these issues
because she felt they had little realistic chance of success. (RSEL Exhibit 12, Petition for W
Habeas in Sixth District Court of Appeal, Dkt. No. 36-5 [Appendix Exh. 1, Declaration of Ran
Covin] at 6.) Appellate counsel raised four other statements made by the prosecutor as the

for petitioner’s appeal, which statements were held by the Court of Appeal to be within the

permissible bounds of argument. (See REL Exh. 1 at 83-93; REL Exh 4 at 36-41.) Appellate

counsel stated that she did not find the additional statements now raised by petitioner to be

it of
o

Dasi

misconduct in context, or sufficient to establish prejudice. (Id.) Appellate counsel further stated

that she determined it would be difficult to show that the statements were prejudicial, given that

petitioner was acquitted on at least some of the charges against him aldnjal. (

Second, as detailed in the previous section, the Court finds none of the statements to

54

be <




United States District Court
Northern District of California

© 00 N o o b~ w N P

N N N N N N N N DN P P R R R R R R R
0o N o o A WO N R O O 0O N o A W N - O

prejudicial as to render the trial unfair. With respect to all the statements, the jury was twice
instructed that nothing that the attorneys say is evidence. (CT 1100.) Viewed in the context
evidence and arguments, the trial court’s instructions and admonitions to the jury, and the
determinations made by the appellate court on direct appeal of the other prosecutor stateme
petitioner has not shown a reasonable probability that he would have prevailed on appeal by
raising these additional statements.

In sum, titioner has not shown that the state court’s summary rejection of this ineffective
assistance claim was an unreasonable application of federal law. Petitioner established neit
deficient performance by appellate counsel, nor prejudice based upon her decision not to rai
issues on appeal.

VIIl. CuUMULATIVE ERROR

Finally, Petitioner claims that there was cumulative prejudice in violation of due procej
based upon all the foregoing.

In some cases, although no single trial error is sufficiently prejudicial to warrant revers
the cumulative effect of several errors may still prejudice a defendant so much that his convi
must be overturned. See United States v. Preston, 873 F.3d 829, 846 (9th Cir. 2017) (revery
conviction for aggravated sexual abuse of a child where multiple errors unfairly bolstered the
victim’s credibility, defendant was portrayed as‘ttype of personwho would molest a child,
and the governmetst case hinged entirely on the victsrcredibility with little corroborative
evidence); Alcala v. Woodford, 334 F.3d 862, 893-95 (9th Cir. 2003) (reversing conviction wh
multiple constitutional errors hindered defendsuafforts to challenge every important element ¢
proof offered by prosecution); Thomas v. Hubbard, 273 F.3d 1164, 1179-81 (9th Cir. 2002),
overruled on other grounds by Payton v. Woodford, 299 F.3d 815, 829 n.11 (9th Cir. 2002)
(reversing conviction based on cumulative prejudicial effect of (a) admission of triple hearsay
statement providing only evidence that defendant had motive and access to murder weapon
prosecutorial misconduct in disclosing to the jury that defendant had committed prior crime W

use of firearm; and (c) truncation of defense cross-examination of police officer, which preve
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defense from adducing evidence that someone else may have committed the crime and evijenu

casting doubt on credibility of main prosecution witness); McDowell v. Calderon, 107 F.3d 1
1368 (9th Cir.) (cumulative effect of errors may deprive habeas petitioner of due process righ
fair trial), amended, 116 F.3d 364 (9th Cir. 1997), vacated in part by 130 F.3d 833, 835 (9th
1997) (en banc); United States v. Frederick, 78 F.3d 1370, 1381 (9th Cir. 1996) (prejudice
resulting from cumulative effect of improper vouching by prosecutor, improper comment by

prosecutor about defense counsel, and improper admission of evidence previously ruled

o1,
tto

Cir.

inadmissible required reversal even though each error evaluated alone might not have warrantec

reversal). However, where no single constitutional error is shown, nothing can accumulate tg
level of a constitutional violation. See Hayes v. Ayers, 632 F.3d 500, 524 (9th Cir. 2011);
Mancuso v. Olivarez, 292 F.3d 939, 957 (9th Cir. 2002); Fuller v. Roe, 182 F.3d 699, 704 (9t
1999); Rupe v. Wood, 93 F.3d 1434, 1445 (9th Cir. 1996); see also United States v. Solorio,
F.3d 943, 956 (9th Cir. 2012) (there can be no cumulative error when there has not been mo
one constitutional error shown).

On the issues raisenl petitioner’s direct appeal, the state court of appeal stated: “As we
have found no abuse of discretion or error on the part of the court, no prosecutorial error, an
ineffective assistance of counsel, as alleged by defendant, we further find no cumulative errg
requiring reversal. People v. Rodrigues, 2011 WL 1885367 at *24. (AE&h. 4 at 41.) The
Court finds no error based on petitioasther claims. Consequently, the Court finds no

cumulative error.

CONCLUSION

For the reasons stated above, the Court finds Petitioner is not entitled to habeas relief.

Accordingly, his petition IDENIED. The Court further finds that reasonable jurists would not
disagree as to this result and therefore declines to issue a certificate of appealability.

The Clerk shall enter judgment in favor of Respondent and close the file.
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UNITED STATESDISTRICT COURT JUDGE

I T 1SS0 ORDERED.

Dated: November 20, 201
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