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Trireme Medical, Inc. et al Doc.

UNITED STATESDISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ANGIOSCORE, INC., Case No.: 12-CV-3393 YGR
Plaintiff, ORDER:
1) GRANTING IN PART AND DENYING IN
V. PART MOTION FOR LEAVE TO AMEND;

2) DENYING WITHOUT PREJUDICE MOTIONS

TRIREME MEDICAL, INC., et al., TO SEAL;
3) RESOLVING OUTSTANDING DISCOVERY

Defendants. DISPUTES; AND
4) AMENDING PRETRIAL AND TRIAL
SCHEDULE

Issued concurrently is the Court's Order Gramtn Part and Denyingp Part the Motion for
Summary Judgment of Non-Infigement of defendants Eitan Koenstino, TriReme Medical, LLC,
Quattro Vascular Pte Ltd., and QT Vascular I(ftk/a QT Vascular Pte. Ltd.) (collectively,
"Defendants"). This Order resolves four atbategories of pending rtars: (1) the Motion for
Leave to File a Third Amended Complaint of pl#f AngioScore, Inc. (AngioScore") (Dkt. No.
202 ("Motion to Amend")); (2) six motions &eal (Dkt. Nos. 155, 184, 186, 199, 209, and 213);
three discovery letter briefs (Dkt. Nos. 152, 168] 215), and (4) amendments to the pretrial an
trial schedule necessary in light of the Third @émded Complaint and theoGrt's resolution of the
aforementioned discovery disputes. The €Caddresses those fouapics in order.

l. MOTION TO AMEND

The Motion to Amend iSSRANTED IN PART AND DENIED IN PART. AngioScore has leave t
file the proposed Third Amended Complaint attacagdExhibit A to its Motion to Amend, except
the proposed sixth cause of action, for conversset forth therein. (Motion to Amend, Ex. A
("TAC"), 11 66-79.) Under California law, an essal element of conversion is ownership of the

converted propertySee, e.g., Prakashpalan v. Engstrom, Lipscomb & Lack, 223 Cal. App. 4th 110}
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1135 (2014), as modified on dahof reh'g (Feb. 27, 2014)ps Angeles Fed. Credit Union v.
Madatyan, 209 Cal. App. 4th 1383, 1387 (2012). Thepwsed Third Amended Complaint lacks
factual basis for its allegation ofvnership, which is conclusorySge TAC § 68) Moreover, the
Court agrees with DefendantskiDNo. 209 at 14) that AngioSemhas no basis for alleging
ownership, given that Konstantino's Confidenitibrmation and Invention Assignment Agreemsg
terminated April 1, 2007 (Dkt. No. 209-6 ("Swardopcl."), Ex. B (submitted under seal)) and th
record does not support a finding that the aedudevice, the "Choco&tangioplasty balloon
catheter, was developed any earlier than 200X oristantino was not contractually obligated to
assign his inventions, AngioScore did not hayesonal property interest those inventions.

In reply, AngioScore argues, in essencat #ingioScore had a property interest in
Konstantino's inventions because of Konstargineembership on AngioScore's board. (Dkt. No
214 at 13-14.) The authority AngioScore citesuipport, however, do not speak to the threshold
issue of ownership. At most, they establish thdosition of a construate trust is a potential
remedy for alleged breaches of fiduciary dutyler the corporate opgonity doctrine. See Cal. Civ.
Code § 2224Brozv. Cellular Info. Sys., Inc., 673 A.2d 148 (Del. 1996). Because they do not sf
to the threshold issue of ownership, they do not rBlefiéndants' showing of futility. With respec
the asserted claim of conversion only, Defendants make the requisite "strong showing" of fut
required to overcome the law's presumption in favor of leave to ankgnidence Capital, LLC v.
Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003).

The other claims all stem from allegations afristantino’s breach ofdiiiciary duty, alleedly
learned during the course of discovery itself. Ddémnts fall short of making the required showir
prejudice or strong showing of futility, undue delaypad faith. Defendants argue that they wol
be prejudiced in light of discovery having closed trial being set for September, but the Court’
recalibration of the discovery cutoff, other pretred trial dates eliminates any legally cognizal
prejudice flowing from Defendants ing made to defend the new claims. In light of the claims,
nature of any additional and necessary discovenptyet apparent. Further, Defendants make,
most, a cursory showing of undue delay and bad fathally, as to futility, Defendants do not mg

a strong showing. As to Defendangtatute-of-limitations argumen€onstantino’'s own statement
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through counsel on February 23, 2010 suppgriraa facie case for equitable tollihgThe Court
has considered, and rejects, Defendants' otheityflitiguments, except adaiged to the conversion
claim discussed above.

The CourtGRANTSIN PART AND DENIESIN PART AngioScore's Motion to Amend.
AngioScore has leave to filesiThird Amended Complaint, but for the conversion cause of actig
within 7 days of the date of this Order. Defendantspense to the Third Amended Complaint is
7 days after its filing.

. MOTIONSTO SEAL

Now pending before the Court are six mas to seal. (Dkt. Nos. 155, 184, 186, 199, 204
and 213.) All six motions are hereB¥NIED WITHOUT PREJUDICE.

The public holds a presumptive right of accegsuolic records, including pretrial filings in

civil cases.See Inre Midland Nat. Life Ins. Co. Annuity Sales Practices Litig., 686 F.3d 1115, 1114

(9th Cir. 2012). Thus, under this Court's Civil LoBalle 79-5, the party mo has designated an it

as sealable bears the burden ohdaestrating that it is "privilegegbrotectable as a trade secret or
otherwise entitled to protection ugrdthe law." Civ. L.R. 79-5(b)In the context of information
proffered in support of dispositive motions otradl, only a contiuing, compelling reason will
justify sealing the information or keeping it under sege In re Midland, 686 F.3d at 1119.
"[T]he usual presumption of the public's rightaccess does not apply to non-dispositive
motions with the same strength it applies to dispositive motioBsifan v. LIoyds TSB Bank, PLC,
12-CV-02549-WHA NJV, 2013 WL 1435223, at *1.N Cal. Apr. 9, 2013) (citingn re Midland,
686 F.3d at 1119). In the conte{tnon-dispositive motions, the party seeking to place and keg
information under seal need only makeaaticularized showing of good causgeeid. at *1-*2. Itis

insufficient to offer only bare allegations ledirm, "unsubstantiated by specific examples or

! Konstantino resigned from AngioScore's boafdirectors on Feliary 5, 2010. (Dkt. No.
206 ("Hanle Decl."), Ex. 5.) On February 10120AngioScore, through counsel, asked Konstaf
to confirm in writing that, during his time on the &d, he had not been involved in the developn
of products that would compete with AngioScore's products. (Swaroop Decl., Ex. C (submitty
seal).) On February 23, 2010, Ktengtino replied, through counselatthe had not. (Swaroop D¢
Ex. D.) Yet Konstantino estimated at his depos that he had begun developing the accused
product in "late 2009." See Dkt. No. 206, Ex. 27, at 147:17-148:23.)
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articulated reasoning.ld. at *2. Finally, whether the accompanying motion is dispositive or ng
dispositive, any request to seal must be "narydailored” to encompass only sealable informatig
Civ. L.R. 79-5(b).

Here, the parties' numerous motions to fmhto satisfy these basic standards for two
reasons, either of which independently would syppufficient basis for denial of the motions.
First, the requests are, as a geheatter, not narrowly tailored. Ely seek to seal document exhi
in their entirety, as opposed to the sealable portion of such exh#tond, the declarations offer
in support of the requests offer, with rareeption, bare allegations of harm, as opposed to
articulated reasoning. The parties’ motions irepars undue burden on the Court. To grant the
motions, the Court would have to ascertain whichipos of the voluminous exhibits filed under
were in fact sealable, and do sangsthe Court's sense of what specific justification for sealing t
parties might have offered. Alternately, the Gaauld simply deny the ntions outright and placeg
all the submitted material intbe public record forthwith; th€ourt cannot say, however, from its
review of the record thatone of the material is sealable. Atbecourse, therefore, is to allow thg
parties a final opportunity to address the relevant standard with the requisite specificity.

Accordingly, the parties' pendingrathistrative motions to seal aBENIED WITHOUT
PREJUDICE. The respective designatingrfies shall submit amended da@tions and exhibits in
support of the sealing requests now before thatGtSubject Requests”). As to the amended
declarations, each designating party's amendedricn shall specifically address each and ev
exhibit designated for sealing byatiparty in the Subject RequestSonsistent with the guidance
herein, the designating party shall: identify eachilat they designated farealing; state whether
they still seek to seal it; and, if so, whattpmr of the exhibit and fwy. If a long, substantive
explanation pertains to more thane designation, a "cross-referencat be used in lieu of repeat
the same explanation. As to the amended exhiitsuant to Civil Local Rule 79-5, the exhibits
shall be submitted in both public/redacted andpublic/unredacted form. The nonpublic versiof
shall be highlighted to reflectehpurportedly sealable portion.

Filed concurrently with the amended submissjdne parties shall provide the Court with

substantive proposed form of order using a dioanbat to identify each and every designation fol
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which sealing is requested and a column for the Bowding. The chart shall be organized to all
the Court simply to enter a ruling as it proce#trough the requests from beginning to end.
The amended declarations and ekkibhall be filed no more thdd days from the date of
this Order. A designating party's failure tdomit timely an amended declaration shall result in
denialwith prejudice of that payts sealing requests.
[11.  DISCOVERY LETTER BRIEFS
With respect to the threeija discovery letter briefs (Dkt. Nos. 152, 163, and 215), good
cause appearing, tliURT ORDERSASFOLLOWS:
1. AngioScore's requests in Docket 152 seeking additional corporate information are
DENIED, to the extent not already moot by th@earance of defendant Quattro Vascu
Pte. Ltd.
2. AngioScore's requests in Docket 163 @RANTED IN PART AND DENIED IN PART:

a. Issue 1: With respect to a second dageposition of John Borrell, the request
GRANTED but the deposition shadiccur in Minnesota.

b. Issue 2: With respect to the additional deposition of a 30(b)(6) designee on
topics identified, the requestXENIED unless otherwise encompassed in an
authorized deposition.

c. Issue 3: With respect to the requesupdated summaries, the requef&siIED.

d. Issue 4: With respect to a second dageposition of Eitan Konstantino, the
request iSSRANTED.

e. Issue 5: With respect to a second dageybosition of Maria Pizarro, the reques
GRANTED.

f. Issue 6: With respect to the deposition of Dr. Paul S. Seifert, the request is

GRANTED.

3. Plaintiff's requests in Docket 215 requestitige 26(a) disclosure from defendants QT

Vascular Ltd. and Quattigascular Pte. Ltd. iSRANTED. Said disclosures shall be

provided within21 days of the date of this Order.

ar

S

the

tis




United States District Court

Nnrtharn Dictrict nf Califarni

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

The CourT FURTHER ORDERS that all parties upda all disclosures and responses to writ
discovery within30 days of the date of this Order.

Within 7 days of the date of this Order, the partsd®ll meet and confer on the necessity
any additional targeted discovdhat may be appropriate in ligaf the Court's granting of the
Motion to Amend. The partseshall file a jmt statement regarding the samelJoyy 7, 2014.

V.  AMENDED PRETRIAL AND TRIAL SCHEDULE

In light of the parties' previous request todify the pretrial schedaluntil after the Court's
ruling on Defendants' summary judgment motaswell as the Court's partial granting of
AngioScore's Motion to Amend andetldiscovery orders in Section Hlpra, the CourtHEREBY
FINDs that good cause appears to amend taeipl schedule. Fed. R. Civ. P. 16.

The CouRT ORDERSASFoOLLOWS:

AMENDED PRETRIAL AND TRIAL SCHEDULE

ten

CASE MANAGEMENT CONFERENCE Monday, August 25, 2014 at 2:00 p.m.

PRIVATE MEDIATION TO BE COMPLETED BY- July 31, 2014

THIRD AMENDED COMPLAINT TO BEFILED BY: 7 days after this Order

NON-EXPERTDISCOVERY CUTOFF(TO THE EXTENT

SET FORTH HEREIN: July 31, 2014

DISCLOSURE OFEXPERTS(RETAINED/NON- Opening: August 29, 2014
RETAINED): Rebuttal: September 19, 2014

ExXPERTDISCOVERY CUTOFF Octoberl0,2014

DAUBERT MOTIONS (OR AUTHORIZED SUMMARY

JUDGMENT FROM PLAlNTlFF)2 ToBEFILED BY: November 4, 2014 (Hearing 12/16/2014)

COMPLIANCE HEARING® Friday, January 16, 2015 at 9:01 a.m.

? See the undersigned's Standing Order in Civil Cases regard@jling Conference
Requirements for motions for summary judgment.

3 As previously ordered, pursnt to the Court’s Pretrial Insttions in Civil Cases at Sect
2, trial counsel shall meet and cenét least twenty-one (21)ydain advance of the Pretrial

on
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JOINT PRETRIAL CONFERENCESTATEMENT: Januan23,2015

PRETRIAL CONFERENCE Friday, February 6, 2015 at 9:00 a.m.

TRIAL DATE AND LENGTH: Wednesday, February 25, 2015 at 8:30 a.1

for 7-10 days (Jury Trial)

mn.

This Order terminates Docket Nos. 152, 155, 163, 184, 186, 199, 202, 209, 213, and }

T 1SS0 ORDERED.

Dated: June 25, 2014
YVONNE GONZALEZ ROGERS
UNITED STATES DISTRICT COURT JUDGE

P15.

Conference. The compliance hearing is intertdezbnfirm that counsel have timely met and
conferred as required by the Prettiadtructions. The compliance hearing shall be held in the F
Courthouse, 1301 Clay Street, OaldaCalifornia, in Courtroom 1. ¥ (5) businesdays prior to
the date of the compliance hearitigg parties shall file a one-pag@NT STATEMENT confirming the|
have complied with this requirement or explainingitiailure to comply. If compliance is complg
the parties need not appear and the compliance hearing will be taken off calendar. Telephor
appearances will be allowed if the parties hawlemitted a joint statement in a timely fashion.
Failure to do so may result in sanctions.
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