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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

ANGIOSCORE, INC.,
Plaintiff,

Case No. 12-cv-03393-YGR

V. PRE-TRIAL ORDER NO. 5 (PATENT CLAIMS)

TRIREME MEDICAL , INC.,ET AL ., Re: Dkt. Nos. 470-71, 514, 680'81, 685-87

Defendants.

This Order addresses: (1etparties’ outstanding motiomslimine; (2) aDaubertmotion
as to plaintiff's damages expert; and (3) seMpeading administrative motions to seal. Having
considered the papers submitted, the argunrdsunsel at the August 21, 2015 pretrial

conference, and good cause shotle,Court rules as follows.

. MOTIONS IN LIMINE

Plaintiff filed three motion# limine (Dkt. No. 681) and defendants filed seven (Dkt. Nos.

680, 682-87). In light of apparent concessimngarious opposition briefs, the parties were
instructed to meet and confer and advise the QGxuhte aspects of the motis still at issue. The
parties submitted a stipulati@aldressing defendants’ motiandimine numbers four through six
(Dkt. No. 725) and defendants submitted a supplemental statement regarding the same (Dkt
726). The parties also provided revised propasddrs, indicating the specific rulings still
required. (Dkt. Nos. 727, 738.) To the extent ceréaipects of the motions were not reflected ir
the revised proposed orders, the Court deems WWemprawN .* On August 24, 2015, the Court
issued Pre-Trial Order No. dddressing defendants’ motiandimine one through three. (Dkt.

No. 736.) The Court now adeses the remaining motioinsimine.

! Moreover, certain motioria limine seek to preclude various experts from testifying
outside the scope of their reporill expert witnesses at trial mutether their testimony to the
contents of their respective reports, and are precluded from exgeakdiscope of their reports.
The Court does not specificallgdress this aspect of the variaustions herein unless specific
guidance is required prior to tribhsed on the issues presented.
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A. Plaintiff's Motion in Limine No. 1
In its first motionin limine, plaintiff seeks to exclud@ursuant to Federal Rules of
evidence 401, 402, and 403, testimony by defendarirt Neil Sheehan which is purportedly
contrary to the Court’s clainpastruction orders. Specifically,gohtiffs seek to exclude: (i)
paragraphs 114-17, 120-23, 128-29, 134, 140, and 1444#b6tifre Sheehan report relating to the
construed terms “longitudinal expansion” anditytudinally shorten,” agh (ii) paragraphs 151
and 154 relating to the construiedm “attached.” The Cou@RANTS IN PART andDENIES IN
PART the motion.
I.  Longitudinal Expansion and Longitudinally Shorten
The Court previously construed théeseant, disputed terms as follows:
e Longitudinal expansion: “reshaping btraightening” (Dkt. No. 218 at 2).
e Longitudinally shorten: “reshaping by reming to a bended state” (Dkt. No. 679 &
1).

Plaintiff contends aspects of the Novemb®r 2014 Sheehan Report (Dkt. No. 681-3) are

inconsistent with these constructions, inchgdby adding an additioheequirement that the
expansion of struts at issue occurs along a partiexiar To the contrary, the relevant paragrapf
explicitly adopt the Cou’s previous construction. Plaifftmisconstrues the Court’s concern ove
defendant’s proposed consttion as it related to theonnectorgdescribed in Claim 8 of U.S.
Patent N0.7,691,119 (the “patan-suit” or 119 Patent”) as@plying to the struts as well. To
the contrary, in construing “longitudinal expansiotingé Court found that “[gfen that the struts
consist of metal wires, ‘straiginiing’ necessarily means thatevhthey expand, they expand in a
longitudinal direction.” (Dkt. M. 218 at 17.) Thus, to the extent the paragraphs in question
discuss measurements along a longitudinal axis, aa@pproach is nobatrary to the Court’s
prior orders. Moreover, Sheehdoes not opine that the claimguere the struts to grow or
elongate, but rather merely torakor straighten—an approach tietlso consistent with the
Court’s earlier order. JeeDkt. No. 218 at 17 (“Nothing in theatent suggests this metal wire [of
the struts] somehow increases in length. Ratkieen the working portioof the balloon expands

and applies radial pressure te interior of the struts, the cuature of the bends in the struts
2
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decreases.”).) The motion on this ground is therdd@anED.
ii.  Attached

The Court also previously resolved a slazonstruction dispute regarding the term
“attached,” finding its ordinary and customary meagnapplies. (Dkt. No. 218t 2.) Plaintiff had
proposed the construction “directly or indirecifached” and defendants had proposed “fixed
directly to.” (Dkt. No. 218 at 18.)T'he Court agreed with plaifftthat the patent does not require
“direct, surface-to-surface attachmi@f the ends of the hypo tub@the ends of the catheter
shaft.” (d.) It further found that plaintiff “is entid to the full breadth” of the claim term
“attached,” rejecting defendantsontention that the prosecutibrstory limited the claims to
“direct, surface-to-surface attachmentld. (@t 19-21.) The Coufound, however, that nothing
suggests the patent uses “attactseda technical term of artgeiring elaborate interpretation and
that the term’s plain and ordinary meaningoha accurately captures the term’s emphasis on
connection and junction” thatid plaintiff's proposal. I¢. at 18, 22.)

Now, plaintiff argues paragraphs 151 df# of the Sheehan report misconstrue the
Court’s earlier findings in an attgt to rebut plaintiff's expertThe Court agrees in part. The
first two sentences of paragraph 151 merely glemiguage from the patent and express the
expert’s understanding about amodof agreement between thetes regarding the connection
point of the catheter shafin the accused devices (at baloon necks). Those apparently
uncontroverted propositions shall roa stricken. However, the CoBtRIKES the remainder of
paragraph 151 and all of paragraph 154. €hmstions of the repbmcorrectly suggest
“attached,” as used in the patent, cannot enessimdirect attachment.o the contrary, the
Court previously rejected this spaciargument by defendants as noted above.

B. Plaintiff's Motion in Limine No. 2

Plaintiff's second motiom limine seeks to exclude “evidence, testimony, and argument
regarding statements by Martin B. Leon conaggrthe Chocolate balloon catheter” pursuant to
Federal Rules of Evidence 403, 801, and 802 and HeRigliaof Civil Procedure 26. The Court
has reviewed the relevant statement submittéldariorm of an audiovigl recording of Leon.

Therein, Leon discusses the Chocolate devicengadtis different thama scoring or cutting
3
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balloon (the types of devicesvared by the patent-in-suit acding to defendants). These
statements are relevant to the sfien of infringement in thisase. However, as out-of-court
statements offered for the truth of the matteserted, they are also hearsay under Rule 801.
Defendants argue they are not hearsay uRd& 801(d)(2)(A) and (C) (exempting from
hearsay a party opponent’s statements or thoske imaone authorized to speak on the subject g
the party’s behalf), because Leigristed as chairman of piiff's medical advisory board.
Defendants have failed to provide evidence dbswgithe particulars of this role and legal
authority addressing whether statements made by a com@aiwse®r—as in the case of certain
statements by itsfficersor directors—areper seauthorized. Defendants have also failed to
proffer any evidence suggesting the statements gfgecifically authorized in this case.
Defendants alternatively argue the statement should be admitted under Rule 807’s rg

exception because they have “equivalent circumstantial guaranteeswobittasess” because
plaintiffs CEO has testified Leon Eghly regarded in the fieldThis proffer is insufficient to
warrant introduction of thislassic hearsay evidence.

Thus, finding no basis to admit the evidence, the moti@RENTED insofar as it seeks
exclusion of the video itselfThe motion is otherwisSBENIED without prejudice to plaintiff
raising appropriate objections at trial. Dedants may be permitted to examine AngioScore
witnesses regarding their knteglge of Leon’s statement.

C. Plaintiff's Motion in Limine No. 3

Plaintiff's third motionin limine seeks to exclude, pursuant to Rules 401, 402, and 403,
evidence, testimony, and argument regarding the July 2015 notices of allowance by the U.S.
Patent and Trademark Office regarding defatsld).S. Patent Application Nos. 13/044,425,
13/761,525, and 13/972,761, which defendants claim cover the Chocolate devices accused ¢
infringement in this lawsuit. Plaintiff correcthotes that, in general, “where [a] defendant has
appropriated the material features of the patestit, infringement will be found ‘even when
those features have been supplemented and mothbf®eh an extent that the defendant may bg
entitled to a patent for the improvementAtlas Powder Co. v. E.l. du Pont De Nemours &,Co.

750 F.2d 1569, 1580 (Fed. Cir. 1984). On this basatiff argues the recemtlowance of these
4
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patents does not have any relevance to the question of whether the accused devices infringd
plaintiff's preexisting patent.

By contrast, defendants argiiie allowance may be relevant for a number of purposes,
including: (1) as evidence skparate patentability, suggagtnon-infringement under the
doctrine of equivalents; (2) tobet plaintiffs damages expertigliance on a license of the newly
allowed patents; (3) as evidence of the deaigshoperation of the accused devices; and (4) as
evidence relevant to whether any infringement demigants was willful. The Court finds the firs{
argument persuasive. Pending developments atrigally allowed patents may be relevant as tq
the question of whether the accused dewiinfringe the patent-in-suiSee Nat'| Presto Indus.,
Inc. v. W. Bend Cp76 F.3d 1185, 1192 (Fed. Cir. 1996) (“Wiata modified device is within
the scope of the prior patent, tisddly or by equivalency, depends o tparticular facts. The fact
of separate patentability is relevaand is entitled to due weight.’$jemens Med. Solutions USA,
Inc. v. Saint-Gobain Ceramics & Plastics, In837 F.3d 1269, 1281 (Fed. Cir. 2011) (noting
“separate patentability, while potally relevant to the equivahee issue and derving of due
weight in the infringement atysis, does not merit a heighézhevidentiary burden” in an
infringement analysis). Defendants have proffehed they will be able to establish the necessa
links at trial establishing theelevance of this evidence (e.demonstrating that the accused
devices practice the newly allowed patents). Adicgly, it is improper to exclude this evidence

at this juncturé.

2 Defendants’ remaining arguments are notipalerly persuasive. As to the second, the
fact of the patents’ recent allonee is of minimal probative value to rebut plaintiff's reliance on
early license of these patentprior to their allowance and,deed, at a time when only a
provisional application had beetefil. At the time, the fact thétiey would ultimately be allowed
was not known. Nevertheless, it may have sprogative value on thiguestion as tending to
show, based on the subsequent allowanceptieaknowledgeable in the field might have, early
on, considered them promising. To the extenethdence is otherwise admitted to show separa
patentability, there is no risk of additional undue prejudice tofpiiaby admitting this evidence
for this additional purpose. As to the thirdfetelants have designated no expert who will testify
to the fact that the accused devipeactice the newly allowed patents, and in any event the fact
their recent allowance (as opposedhe applications themselvas)not relevant to the operation
of the accused devices. As te tlourth, defendants’ reliance &mg Instrument Corp. v. Otari
Corp., 767 F.2d 853, 867 (Fed. Cir. 1985) for the propwsithat this evidence is relevant to
willfulness is misplaced, as thettee patents in question had appeieissued prior to the time
period at issue. Here, the patents were not atlawil months before trial. Thus, any probative
value of this evidence to the qties of willfulness is minimal.
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Therefore, the CouDENIES the motion. The Court will éartain an appropriate jury
instruction proposal, informing the jury that thAdowances in questiotho not preclude a finding
of infringement othe patent-in-suit.

D. Defendants’ Motionin Limine No. 4

Defendants move to preclude evidence of\aageconstructed for plaintiff's employee ang
designated expert Jeffrey Bleam that purportedly embodies the patent-in-suit. (Dkt. No. 685
The purpose of constructing the device wagagiently to rebut ditipated testimony by
defendants that a device as desdtilvethe 119 Patent is not feake. (Dkt. No. 743 (Tr.) at 90-
91.) Specifically, defendants setekstrike paragraphs 7-13 Bfeam’s expert report on the
grounds that: (1) plaintiff failed to identify sucldavice in their infringenma contentions; and (2)
Bleam does not offer an opinion that the constructed device actually embodies the '119 Pate
(Dkt. No. 688-9.) As plaintiff has indicated it ordgeks to introduce this evidence in rebuttal, tg
the extent defendants argue the pa@mtesign is not feasible, the CoRESERVES on this
remaining portion of the motion.

E. Defendants’ Motionin Limine No. 5

Defendants move to preclude certain testignby plaintiff's expertMarc Levenston.

(Dkt. Nos. 686 (Motion), 393-14 (Report).) Spexdliy, they seek to exclude testimony regarding

three claim limitations: “attached,” “longitudinekpansion,” and “end.” They also seek to
preclude him from testifying on the ultimassue of whether the accused devices infringe.

As for the “attached” limitation, defendargsgue Levenston’s opion contradicts the
Court’s construction. As gcussed above in connectiwith plaintiff’s motionin limine number
one, the Court did not hold that “attached” excludes indirect attachment. Defendants again
misconstrue the Court’s earlier ordel'he motion on this ground BENIED.

As for the “longitudinal expansion” term, f@@dants contend thaevenston’s opinion
relies on measurements of two accused Chocd&tees for which he improperly withheld the

underlying data. Plaintiff asde Levenston will no longer keupon aspects of his opinion

derived from the measurement data, but argues he should be permitted to rely on opinions bjase«

on simple visual observations—not measurementstheo§tatus of the balloon as inflated or
6
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deflated. The Court agrees wihd hereby adopts that appread herefore, the motion on this
ground iSGRANTED IN PART. The following aspects of the report &®RICKEN as clearly falling
within the scope of this rulingin page 12 of the report, thengence referencing “experimental
measurements”; the first full paragraph on pagehrough the end of section 1e on page 15;
pages 26-38 (section regarding exxpental measurements); and the text listing measurements
accompanying Figures 4 and 8. In light of this ruling excluding testimony as to any of these
measurements, to the extent Levenston seeks to apittehis observationglaintiffs shall first
make a proffer, outside of the presencénefjury, establishing that testimony did not
inappropriately rely on thexcluded measurements.

As for the term “end,” defendants argue theore fails to identiy the function, way, or
result by which the accused devices purportedlyngé the patent-in-suit under the doctrine of
equivalents. As a result, they claim the testiynsimould be stricken. However, the authority the
provide for this proposition does not go so farAigen Inc. v. F. Hoffman-La Roche .t680
F.3d 1340, 1382 (Fed. Cir. 2009), the Federal Citweld an expert offering an opinion of
infringement under the doctrine efjuivalents is required to pesg, “on a limitation-by-limitation
basis, particularized testimony and linking argumeittier: (1) “as to the insubstantiality of the
differences between” the limitatiand the accused product; or {Rjth respect to the function,
way, result test.” In the report, Levenston opittgat “[e]limination ofa small fraction of one
strut would not alter the behaviof the Chocolate devices in a nmeer that would fall outside of
any of the claim limitations” and would méyeonstitute “normal design iteration,” not
“substantial differences.” (Dkt. No. 393-14 at)10'herefore, the motion on this ground is
DENIED in light of prong one oAmgen

Finally, as to the request preclude Levenston’s testimoag to the ultimate issue of
infringement, the COUuRESERVES.

F. Defendants’ Motionin Limine No. 6

Defendants move to preclude testimony ofrgiéfis expert Michael Horzewski (Dkt. No.

393-13) regarding certain infringement theones disclosed in platiff's infringement

contentions and testimony concerning the wdtenssue of infringement. The motion is
7
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GRANTED IN PART andDENIED IN PART. The Court notes, as a teh®ld matter, that plaintiff
sought leave to amend its infringement contentinoidovember 2014. Plaintiff submitted to the
Court, and defendants, a proposed amended seht#ntions at that time, including many of the
specific theories or explanationsw challenged. (Dkt. No. 352Deave to amend was denied as
untimely and unnecessary in light of plaintiffentention that no new theories of infringement
were presented, merely additional detail. (Dkt. No. 453.)

“The scope of contentions and exp@ports are not . . . coextensivedpple Inc. v.
Samsung Electronics GdNo. 5:12-CV-0630-LHK-PSG, 2014 W173409, at *1 (N.D. Cal. Jan.
9, 2014) (“Contentions need not disclose specifidawce, whereas expert reports must include p

complete statement of the expert’s opinions ags and reasons for them, and any data or oth

192

information considered when forming them.Th evaluating defendants’ challenge, the Court
considers whether the paragraphs at issue psitoty address, in greatdetail, a previously
disclosed theory, or impermissibly substitute a new theory altogdther.

First, as to the limitation “wherein each stextends from the proximal end to the distal
end,” defendants seek to strigaragraphs 34-36 and page 6 ahibit 3 of the report regarding
the doctrine of equivalents. The Court findattparagraph 34 merely describes the Chocolate
device, and therefore need not be strickerradgtaph 36 notes “eliminating a very small segment
of the strut is an insubstantial difference baesailne missing segment is not necessary to allow
longitudinal or radial expansiaf the constraining structure(Dkt. No. 393-13 at § 36.) While
neither party provided a copy tfe infringement contentions, plaintiff represents that the
contentions similarly assertedatiremoving “a small portion of éhstrut” was an “insubstantial

difference.” Thus, the general theory undertyparagraph 36 was apparently disclosed.

174

Paragraph 35, however, asserts that the strdtsirgs of the accused device are “part of a single
integral structure,” thus perfornmg “substantially the same functiontag end-to-end struts of the
claimed '119 device—to providengitudinal structures that allothe constraining structure to
span the entire inflatable portioh the balloon with no unterminatstruts exposed to the vessel.’
(SeeDkt. No. 352-2 at 15.) This doctrine of egaients theory was apparently not disclosed in

the contentions. Therefore, paragraph 35 andithgar language in the last paragraph on the
8
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right side of page 6 of Exhibit 3 aBFRICKEN .

As to the “attached” limitation, plaintiff represts the infringement contentions asserted

the “attached” limitation was literally infringdal the accused devices. The challenged portions

of the report—paragraphs 46-49, and page 8xbilit 3—merely discuss theories of indirect
attachment, including by way offegence to specifications not aladile to plaintiff at the time of
its infringement contentions. These opinions mepedsent greater detail as to the basic theory
infringement. Thus, the motion on this groun®msNIED.

As to the “longitudinal expansion” limitain, defendants seek to strike paragraphs 41-43
and page 7 of Exhibit 3. These paragraphsSarecKeN to the extent they rely on Levenston’s
separately stricken measurements (for whiehunderlying data was undisclosed, as addressed
above). To the extent they rely on his observations, however, these opinions are permitted.
Plaintiff shall make a proffer to the Court, odisithe presence of the jury, before presenting any
opinions from these paragraphs, establishingttiegt were not indirectly derived from the
impermissible measurements.

Additionally, defendants move to preclustimony regarding tenmary points” not
included in any expert repofiut instead in a doooent entitled “Additional Support for My
Opinions Based on Claim Construction Order 8hdehan Report.” (Dkt. No. 688-20.) As note(
above, no expert may offer testimony exceedirgabunds of their reports. The Court does not
construe this document as an axpeport or supplement theretdo the extent material included
in that document was also part of a report, gastimony may be elicited &ial if not otherwise
prohibited.

Finally, as to the request to preclude FHewski’'s testimony as to the ultimate issue of
infringement, the COUuRESERVES.

G. Defendants’ Motionin Limine No. 7

Defendants seek to preclude plaintiff fronraducing evidence dtial of defendant
TriReme’s 510(k) submissions to the U.S. Fond Brug Administration retang to the Chocolate
PTA Balloon Catheter devices. (DMNo. 687.) For the reasons statedthe record at the August

21, 2015 hearing, the motion@RANTED.
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. DAUBERT MOTION

Defendants seek to exclude the testimonplaiintiff's damagesgert, Gary Olsen, as
unreliable. (Dkt. No. 471.) Rintiff opposes the motion. (DKilo. 499.) Rule 702 provides that
“scientific, technical, or othespecialized knowledge” by a qualifieadpert is admissible if it will
“help the trier of fact to understd the evidence or to determinéaat in issue.” Fed. R. Evid.
702. Daubert v. Merrell Dow Pharmaceuticals, In&09 U.S. 579 (1993) arkimho Tire Co. v.
Carmichae) 526 U.S. 137(1999), “require that the judge apply hiskgatang role . . . to all
forms of expert testimony, npist scientific testimony.”"White v. Ford Motor C.312 F.3d 998,
1007 (9th Cir. 2002). However, “far from requiring trial judges to mechanically apply the
Daubertfactors—or something like them—to batbtientific and non-sentific testimony Kumho
Tire heavily emphasizes that judges are entititedroad discretion wdn discharging their
gatekeeping function.'United States v. Hanke203 F.3d 1160, 1168 (9th Cir. 2000). Indeed, th
Ninth Circuit has determined that a “trial condt only has broad latitude in determining whethe
an expert’s testimony is reliable, but alsaeciding how to determine the testimony’s
reliability.” Elsayed Mukhtar v. Cal. State Uni299 F.3d 1053, 1064 (9th Cir. 2002) (citing
Hankey 203 F.3d at 1167) (emphasis in originalerruled on other groung&state of Barabin
v. AstenJohnson, Incf40 F.3d 457, 467 (9th Cir. 2014).

Defendants argue Olsen’s report contamsumber of flawed methodologies. For
instance, they argue: (1) his stag royalty rate is flawed; an@) his upward adjustments from
that figure are improper.

As to the first, they argueel2.2-8.9 percent starting rangél@gsved because of the use of
data from a limited, 13-month time period and okaverage gross margins in a purportedly
improper industry classification (@dlical and Hospital EquipmentHowever, as to the former,
the expert relied on that time padias a result of then-availablg@aroduced by defendants. As
to the latter, a difference of apon as to the proper classift@n is not grounds for excluding the
report in its entirety. Additional challenges te starting rate, such as his failure to consider
earlier gross margins (he determined the earlyerrés were less relevaas the defendants were

in start-up mode at the time), also go togij not admissibility. In his Second Supplemental
10
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Report, Olsen further relied upon Eitan Komsitao's license to QVascular Ltd., and
specifically the finding of independefinancial adviser SAC Capittlat the 5 percent rate was at
the lower end of a 2-30 perdaange for comparable licees. (Dkt. No. 463-3  14.)

As to the second, defendants raise a sleghaflenges, including as to: (a) Olsen’s
reliance on a development agreement licensedsn defendant TriReme Medical, LLC and
InnoRa GmbH; (b) Olsen’s failure to afford weidbtthe transaction in which plaintiff acquired
the patent-in-suit; (c) Olsen’s assumption @faldwide, exclusive liense; and (d) Olsen’s
reliance on “comparable” license summaries selefcted a reference database by plaintiff. The
approaches are not so unreasonable astant exclusion under Rule 702 dbdubert In
evaluating “comparable” licenses, an expert “nagstsider licenses that are commensurate with
what the defendant has appropriateBREsQNet.com, Inc. v. Lansa, 894 F.3d 860, 872 (Fed.
Cir. 2010) (“If not, a prevailing pintiff would be free to inflatéhe reasonable royalty analysis
with conveniently selected Bnises without an economicather link to the technology in
guestion.”). The Court agreesattsome of Olsen’s decisions regarding comparable licenses af
guestionable, however those concerns, in this easemnore properly directad the weight of the
testimony, not its admissibility. Olsen presergetblorable, though perhaps questionable, basis

for selecting and weighing each of the licenses indyde in the case of plaintiff's acquisition of

the patent, for choosing to discoudinat particular transactionPefendants may challenge each of

these bases during cross-examination. Pfaalso adequately defends, for purposes of
admissibility, Olsen’s assumption of a “wonlile” license by contending it was necessarily
limited to the United States—because the hypotaklitense involves only a U.S. patent—and
suggests Olsen’s finding that ibwld have been an “exclusive” license is also of minimal
significance, because he placed limited weightham particular factor. Thus, the motion is
DENIED.
1. MOTIONS TO SEAL

The Court has pending before it three admiatste motions to seal briefs or other
documents filed in connection with various pitmotions. (Dkt. Nos. 470, 514, 680.) In the

Ninth Circuit, two different standards governtionas to seal, depending upon the nature of the
11
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proceeding in connection with which the documents are submiiedos v. Pac. Creditors
Ass’n 565 F.3d 1106, 1115-16 (9th Cir. 20@@inion amended and superseded on denial of
reh'g, 605 F.3d 665 (9th Cir. 2010). Fmany judicial records, the pgrseeking to sa the record
must demonstrate “compelling reasons” thatild overcome the public’s right to view public
records and documents, iading judicial recordsld. (citing Kamakana v. City & County of
Honoluly, 447 F.3d 1172, 1178 (9th Cir. 2006)). Howeedjfferent standard applies to private
documents submitted in connection with norpdstive motions, since such motions are often
unrelated or only tangentiglielated to the merits of the underlying clainkamakana447 F.3d
at 1179-80. The Rule 26(c) “good cause” standpaplies to documents submitted in connection
with non-dispositive motions, such as discoverytiors, which the court may seal “to protect a
party or person from annoyance, embarrasgnoppression, or undue burden or expense.”
Pintos 565 F.3d at 1116. The requestedactions involve informain related to the functioning
of the accused devices, along with other purpbrtpbprietary business information, such as
contract terms (e.g., royalty ra)eor financial statements.

The Court finds the requests sufficiently justif and narrowly tailored for purposes of the
pending, non-dispositive motions with whithey are conneale Thus, the CouBRANTS the
motions, but solely for purposes of those magi and under the lower “good cause” standard. T|
documents and portions of documents subjetitéanotions are therefore sealed. The Court
cautions the parties, howeveratlthe documents are seaksdelyfor purposes of these pretrial
motions. This Order does not allow any partgéal the documents or portions thereof in

connection with trial or with any dispositive mamts. Any party seeking to seal documents in

those contexts will be required to meet the highempelling reasons” standard. The parties are

directed to meet and confer orethroper scope of any sealing regsesdttrial and to present them
jointly.
V. CONCLUSION

For the foregoing reasons, the Court rules as follows:

I

1
12

he



United States District Court
Northern District of Califorra

© 00 N o o -~ w N P

N N N N N DN DN NN R R R R R R R R Rp R
0o N o N WN P O O 0o N o oD N PR oo

1. Motionsin Limine

a. Plaintiff's motionin limine number one to exclude testimony by Nell

Sheehan regarding construed terms “longitudinal expansion,”
“longitudinally shorten,” and “attached” GRANTED IN PART andDENIED

IN PART.

Plaintiff's motionin limine number two to exclude statements by Martin B
Leon iSGRANTED IN PART andDENIED IN PART.

Plaintiff’'s motionin limine number three seeking to exclude recent notice

of allowance iDENIED.

. The CourtReESeRVES on defendants’ motioim limine number four to

preclude rebuttal evidence concernandevice constructed for Jeffrey
Bleam that purportedly emba the patent-in-suit.

Defendants’ motiom limine number five to preclude testimony by Marc
Levenston regarding three claim lintitms (“attached,” “longitudinal
expansion,” and “end”) ISRANTED IN PART andDENIED IN PART, and the
CourtRESERVES on the question of whether Lexaton may testify as to the
ultimate issue of infringement.

Defendants’ motiomn limine number six seeking to preclude testimony of
Michael Horzewski regarding infringemietheories that were purportedly
not disclosed in plaintiff's infringement contention$<SRANTED IN PART
andDENIED IN PART, and the CouriRESERVES on the question of whether
Horzewski may testify as to thétimate issue of infringement.
Defendants’ motiomn limine number seven seeking to preclude plaintiff
from introducing evidence of defengalriReme’s 510(k) submissions is

GRANTED.

2. Defendants’ motion to exclude the testimy of plaintiff's damages expert Gary
Olsen iSDENIED.

3. The pending administrative motions to seal various pretrial motiorSRRTED.
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This Order terminates Docket Numbers 470-71, 514, 680-81, 687.

T 1SS0 ORDERED.

Dated: September 8, 2015

YVONNE Go2aL EAROGERS
ITED STATES DISTRICT COURT JUDGE
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